A3 o 19717 >3

No. 19 of 1974

IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

ON APPEAL
FROM THE FEDERAL COURT OF MALAYSIA
(Appellate Jurisdiction)

BETWETLN :
1. TAN KENG HONG
2. YOONG TEOK KEE CORPORATION LIMITED  \(Defendants)

Appellants
- and —
- S —— (Third Party)

NEW INDIA ASSURANCE COIPANY LIMITED Respondents

- e ettt e
RECORD OF PROCEEDINGS
%A, %’/

m.se%m@f R COWARD CHANCE,
6ﬁl4kmﬂm&mmte?=£alageaaardﬁns, Royex House,
ArLil heiif=ton; , Aldermanbury Square,
London, SV1E @& {4 4A London, EC2V 7LD.

Solicitors for the Appellants. Solicitors for the Third



IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

No. 19 of 1974

ON APPEAL

FROM THE FEDERAL COURT OF MALAYSTA
(Appellate Jurisdiction)

BETWEEN :

1. TAN KING HONG

, . — (Defendants)
2. YOONG LEOK KLt CORPORATION LIMITED Appellants
- and -~
. (Third Party)
NEW INDIA ASSURANCE COMPANY LIMITED Respondents
RECORD OF PROCLEDINGS
INDEX OF REFERENCE
T
No. Description of Document Date Page
IN THE HIGH COURT
1. Yrit of Summons 1st October
1965 1.
2. Statement of Claim 9th October
1965 3.
3.% summons for leave to 25th October
issue Third Party Notice 1965 T
4. Affidevit in Support of 20t October
No. 3 1965 8.




(ii)

No. Description of Document Date Page
5. Order 2nd November
1965 99
6. Third Party Notice 11th November
1965 10.
T Defence of First and 17th November
Second Defendants 1965 12,
3.% Summons for Third Party
Directions 6th May 1966 14.
9. Order 13th May 1966 16.
10. Statement of Claim
against Third Party th July 1966 17.
11. Amended Statement of 11th October
Defence of Third Party 1866 19.
12. Proceedings 30th lMay 1972 21.
Plaintiffs' Tvidence
13. Ahmad bin Kassim 30th IMay 1972 22,
14. Fotimah Binti Abdullah 30th MMay 1972 26.
Defendants' Lvidence
15. Tan Keng Hong 30th May 1972 26,
16. Wong Ah Pin 30th May 1972 23,
17. Tan Keng Hong 30th May 1972 29.
13. Michael Yoong Chin
Ngian 30th IMay 1972 31.
19. Proceedings 5th June 1972 32,




(iii)

No. Description of Document Date Page
Defendants® Evidence
20. Ibrahim bin Haji Said 5th June 1972 33.
21. Proceedings 5th June 1972 34.
Defendants' Evidence
22. Omar bin Musayee 12th July 1972 34.
23, Proceedings 12th and 14th 37,
July and 23rd
October 1973
24. Judgment 23rd October 43,
1973
25. Order 23rd October 51.
1973
In the Federal Court
26. Notice of Appeal 14th November
1973 53.
27. Memorandum of Appeal 24th December
1973 55.
28. Judgment 2nd March
1974 58.
29, Order 2nd March
1974 64.
30. Order granting final
Leave to Appeal to His
Majesty the Yang 19th August
Dipertuan Agurg 1974 66.




(iv)

EXHIBITS

Exhibit
Mark Description of Document Date Page
nAn (1) Accident Report No. 35/63 |1lst June 1963 68.
npn(2)*  {Sketch Plan with key 69.
A" (3)* {Vehicle Examination

‘Report 9th July 1963 T1.
npAn(4)* 1Five photographs Separately

reproduced

AR (5) Inquest Notes 10th April

‘ 1964 72.
wA(6)  |Motor Policy No.l.V.(C)

619/04/10223/63 78.
g Statement of agreed 29th May

facts 1972 32,

% The Respondents' Solicitors object to the

reproduction of the documents so marked.

DOCUMENTS TRANSMITTED BUT NOT REPRODUCED

Description of Document

Date

In the Pederal Court

Written submissions for
Appellants/Defendants

Notes of Suffian C.J.

Notes of Gill F.d.

18th February 1974

18th February 1974
& 22nd April 1974

18th February 1974
& 22nd April 1974



(v)

Description of Document Date
Notes of Sim F.J. 18th February 1974

& 22nd April 1974
Notice of Motion 23rd March 1974

Affidavit of Michael Yoong
Chin Ngian 23rd March 1974

Order granting conditional
Leave to Appeal to His
Majesty the Yang di-
Pertuan Agong 22nd April 1974

L XHIBITS

wen Iividence of deceased's ;
income 18th January 1971
npo Sketch plan showing

how hydrolic braking ’
system works




10

IN THE JUDICIAL COMIITTEE OF THE PRIVY COUNCIL
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FROM THE FEDERAL COURT OF MALAYSIA
(Appellate Jurisdiction)

BETWETLN :
1. TAN KENG HONG

2. YOONG LEOX KEZ CORPORATION
LINMITED

- and -~

NLW INDIA ASSURANCE COMPANY LIMITED

RECORD OF PROCEEDINGS

No. 1
WRIT OF SUMMONS

(0.2, r.3)
IN THE HIGH COURT IN MALAYA AT SEREINMBAN
Civil Suit 1965 No. 158

BETWEEN

Patimah binti Abdullah (f) and Mohd
Yusof bin Ibrahim as Administrators
of the IEstate of Ibrahim bin Kimpal,
deceased Plaintiffs

AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants
The Hon'ble Dato Syed Sheh Barakbah, P.M.N.,

D.P.M.Ke, P.S.B., Chief Justice of the High Court

in Malaya in the name and on behalf of His
Majesty the Yang di Pertuan Agong.

No. 19 of 1974

(Defendants)
Appellants

(Third Party)
Respondents

In the High
Court

———

No. 1

Writ of Summons
1st October
1965



In the High
Court
No. 1

Writ of Summons
1st October
1965
(continued)

20

To: 1. Tan Keng Hong 2. Yoong Leok Kee Corpn.
23 Main Road, Ltd. 28/31 Vilkinson
Port Dicksomn. Street, Seremban

WE COMMAND you, that within 8 days after the
service of this VWrit on you, inclusive of the day
of such service, you do cause an appearance to be
entered for you in an action at the suit of
Fatimah binti Abdullah (f) and Mohd Yusof bin
Ibrahim.

AND TAKE NOTICE that in default of your so
doing the Plaintiff may proceed therein and
judgment may be given in your absence.

WITNESS, Lee Moh Wah, Asst. Registrar of the

High Court of Malaya this lst day of October, 1965.

Sd.: N.Ramachandran Sd: Lee Moh Wah
Plaintiffs' Solicitor Assistant Registrar
High Court, Seremban.

N.B. ~ This Writ is to be served within twelve
months from the date thercof, or, renewed, within
six months from the date of last renewal,
including the day of such date and not afterwards.

The Defendant (or Defendants) may appear
hereto by entering an appearance (or appearances)
either personally or by solicitor, at the
Registry of the High Court at Seremban.

A Defendant appearing personally may, if
he desires, enter his appearance by post, and the
appropriate forms may be obtained by sending a
Postal Order of F3.00 with an addressed envelope
to the Assistant Registrar of the High Court at
Seremban.

INDORSEMENT

The Plaintiffs as administrators of the
estate of Ibrahim bin Kimpal deceased, claim
damages for and on behalf of the estate of the
deceased and for the benefit of the dependants
of the deceased who have suffered damages by
reason of the negligence of the first
defendants as agent or servant of the second
defendant in the driving of a motor vehicle No.
NA 3664 on 1lst June, 1963 whereby the said
Ibrahim bin Kimpal was killed.
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PARTICULARS PURSUANT TO SECTICN 7 & 8 OF
THE CIVIL LAW ORDINANCE 1956

The names of the persons on whose behalf this
claim is filed :-

No. Name Age Relationship
l. PFatimah binti Abdullah 45 Wife
2 lMohamed bin Ibrahim 26 Son
3 Abd. Razak bin Ibranim 20 Son
4  Zaleha binti Ibrahinm 18 Daughter
5 Zakaria bin Ibrahim 17 son
6 Shamsuddin b Ibrahim 13 Son
7 Noraini binti Ibrahim 12 Daughter
8 Norsiah binti Ibrahim 9 Daughter

Dated this 1st day of October 1965.

Sd. N, Ramachandran
Solicitor for the Plaintiff

This Writ was issued by N. Ramachandran of
Seremban whose address for service is at Yusof
Building, Seremban, Solicitor for the said
Plaintiff who resides at Kg. Bemban, lMambau,
Seremban, N.S.

No. 2
STATEMENT OF CLAIM

IN THE HIGH COURT IN MALAYA AT SIIREMBAN
Civil Suit No. 158 of 1965

BETWELN

Tatimah binti Abdullah (f) and Mohd
Yusof bin Ibrahim as administrators
of the Estate of Ibrahim bin Kimpal,

deceased Plaintiffs
AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants

STATTMENT OF CLAIM
1. The Plaintiffs are the Administrators of the

In the High
Court
No. 1

Writ of Summons
lst October
1965
(continued)

No. 2

Statement of
Claim

9th October
1965



In the High
Court
No. 2

Statement of
Claim

9th October
1965
(continued)

4.

Estate of Ibrahim bin Kimpal, deceased and are the
widow and eldest son respectively of the said
deceased.

2. The Plaintiffs as Administrators of the
Estate of the said deceased claim damages for and
on behalf of the Estate of the deceased and for
the benefit of the dependants of the deceased who
have suffered damages by reason of the negligence
of the First Defendant as agent or servant of the
Second Defendants in the driving of a motor
vehicle No., NA 3664 on 1lst June 1963 whereby the
said Ibrahim bin Kimpal was killed.

PARTICULARS PURSUANT TO SECTION 7
& & OF THE CIVIL LAW ORDINANCE 1956

The names of the persons on whose behalf this claim
is filed:-

No. Name Age Relationship
1. Patimah binti Abdullah 45 Wife

2. Ifohamed bin Ibrahim 26 Son

3. Abd. Razak bin Ibrahim 20 Son

4. Zaleha binti Ibrahim 18 Daughter

5. Zakaria bin Ibrahim 17 Son

6. Shamsuddin bin Ibrahim 13 Son

T Noraini binti Ibrahim 12 Daughter

8. Norsiah binti Ibrahim 9 Daughter

3. The First Defendant was at all material

time the driver of motor lorry No. NA 3664 and
the Second Defendants were at all material times
the owners of the said motor lorry.

4, On 1st June, 1963 at about 4.00 p.m. the
said deceased Ibrzhim bin Kimpal was a passenger
in the said motor lorry No. NA 3664, owned by the
Defendants secondly named and being driven by

the Defendant firstly named in the course of

his employment with the Second Defendants.

5 The said motor lorry was proceeding from
Kuala Pilah to Seremban and was loaded with
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5.
timber.

6. At or near the 9th milestone Kuala Pilah/
Seremban Road the Defendant firstly named so
negligently drove, managed or controlled the said
motor lorry that the said lorry went off the road
and landed on its side pinning the said Ibrahim bin
Kimpal beneath it and causing him severe injuries
from which he died a few hours later.

7. The negligence of the PFirst Defendant
consisted in:-

(i) Driving too fast
(ii) Driving at a speed which was too fast
having regard to the nature of the road
(iii) Feiling to slow down and avoid the
accident
(iv) Pailing to keep a proper look out
(v) Pailing to exercise proper control of the
said motor lorry and permitting it to go
off the road, and
(vi) Overloading the said motor lorry.

8. So far as it may be necessary the Plaintiffs
will rely on the doctrine of res ipsa loquitor
the particulars of which are as stated in para-
graphs 6 and 7 above.

9. The deceased was a Forest Ranger in the employ
of the Government and was 49 years old at the
time of his death.

As a consequence of the said accident and
the deceased being killed, the estate of the
deceased and his wifc and children have suffered
damage.

10. By reason of the aforesaid negligence the
deceased was killed and the estate has suffered
damage and the Plaintiffs as administrators of
the Istate of the said deceased claim for the
benefit of the estate damages for the deceased's
pain and suffering and loss of expectation of
life.

PARTICULARS OF SPECIAL DAMAGES:-

gi) Funeral cxpenses £750.00
ii) Coste of extracting
Letters of Administration £350.00

In the High
Court
No. 2

Statement of
Claim

9th October
1965
(continued)



In the High
Court
No. 2

Statement of
Clainm

9th October
1965
(continued)

6.

11. Purther by reason of the above the widow and
children of the deceased have suffered damage in

that they have been deprived of the pecuniary and
other benefits which they would have received if

the deceased had continued to live.

12. The deceased earned a basic salary of g235.00

per month plus a further sum of F130.00 by way of
variable allowances. It is estimated that

£25.00 was spent on the food of the deceased.

The widow and children have therefore lost 10
£340.00 per month.

WHEREFORE the Plaintiffs as administrators of
the IEstate of Ibrahim bin Kimpal claim damages:-

(1) On behalf of the deceased's widow and
children aforessaid

(ii) On behalf of the Estate And

(iii) Costs.

Dated this 9th day of October, 1965.
Sd. N. Ramachandran
Plaintiffs' Solicitor 20

To:
he Defendants abovenamed: -

1. Tan Keng Hong,
23 Main Road,
Port Dickson.

2. Yoong Leok Kee Corpn. Ltd.,
28/31 Viilkinson Street,
Seremban.

Filed by I!Ir. N. Ramachandran whose
address for service is at Yusof Building,
Seremban, Solicitor for the Plaintiffs 30
who reside at Kg. Bemban 74 m.s. P.
Dickson Rd., Seremban.
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No. 3 In the High
Court
SUMMONS FOR LEAVE TO
ISSUE THIRD PARTY NOTICE

No. 3
IN THE HIGH COURT IN MALAYA AT SEREMBAN Summons for
leave to issue
Civil Suit 1965 No. 158 Third Party
Notice
LTWEEN 25th October

1965
PATIVMAH binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Adnministrators of the Istate of
Ibrahim bin Kimpal, deceased Plaintiffs

AND
1. Tan Keng long
2. Yoong Leok Kee Corpn. Ltd. Defendants

SUMMONS FOR LEAVE TO ISSUL AND SERVE THIRD
PARTY NOTICE

LET ALL PARTIES concerned attend the Assistant
Registrar in Chambers on Tuesday the 2nd day of
November 1965 at 10.30 o'clock in the fore?ioon
on the hearing of an application on the part of
the Second Defendants that they may be at liberty
to issue and serve upon New India Assurance Company
Limited of 116 Batu Road, Kuala Lumpur 2 Third Party
Notice together with a copy of the Statement of
Claim in this action.

Dated this 25th day of October, 1965.

Sd: Lee lMoh VWah
Assistant Registrar,
High Court,
Seremban.
To:
New India Assurance Company Ltd.,
116 Batu Road, Kuala Lumpur.

This Summons in Chambers is issued on behalf
of the 2nd Defendants by their Solicitor, Mr.

Atma Singh Gill of Ruby Theatre (2nd floor) Jalan
Tuan Sheikh, Seremban.

This Summons in Chambers will be supported by
the Affidavit of Yoong Chin Ngian, the Managing
Director of the 2nd Defendant affirmed on 20th day
of October 1965.




In the High
Court

No. 4

Affidavit in
support of
No. 3

20th October
1965

3.
No. 4
AFFIDAVIT IN SUPPORT OF NO. 3

IN THI HIGH COURT IN MALYA AT SEREMBAN
Civil Suit 1965 No. 158

BETWEEN

Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Istate of

Ibrahim bin Kimpal, deceased Plaintiffs

AND 10
1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants

AFFIDAVIT FOR LEAVE TO ISSUE THIRD
PARTY NOTICE

I, Yoong Chin Ngian, of full age and of
Malaysian Nationality of No. 19 Jalan Dato Klana,
Seremban, Managing Director of the above named
Second Defendants make oath and say as follows:-

1. This action is brought against my Company

by the above~-named Plaintiffs for a claim of 20
damages under Sections 7 and 8 of the Civil Law

Ordinance for the alleged negligence of the

First Defendant, who was at all material times

in the employment of my Company as driver of

llotor lorry NA 3664.

2. I am informed by my Solicitor Mr. Atnma

Singh Gill and I verily believe that an

appearance has been entered by him on behalf

of my Company on the 18th day of October 1965

and the Plaintiffs on the 12th day of October 30
1965 served their Statement of Claim. Ko

further step has been taken in the action.

3. In the event of Judgment being given
against the First Defendant, for which my
Company is vicariously liable, my Company,

the Second Defendants herein is entitled to

an indemnity of the whole of the Judgment and
costs thereto from New India Assurance Company
Limited of 116 Batu Road, (first floor) Kuala
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Lumpur on account of lMotor Insurance Policy

No. #.V.(C) 619/04/10223/63 issued by them in
respect of the abovementioned Motor Lorry No.

NA 3664, covering Third Party risks, arising from
the use thereto.

4. The said Insurers are denying liability and
I maintain that they are liable. This is an
issue which will be decided by the Court at the
hearing of the Plaintiffs' action.

5 I now ask for leave to issue and serve on
the said New India Assurance Company Limited a
Third Party Notice claiming such indemnity.

Affirmed by Yoong Chin Ngian )
this 20th day of October 1965) Sd :
at 2.30 p.m. )

Before me,

Yoong Chin
Ngian

Sd. Illegible
Commissioner for Oaths
High Court, Seremban.

This Affidavit is filed on behalf of the
second Defendants, by their Solicitors, IMr. Atma
Singh Gill of Ruby Theatre (2nd floor) Jalan
Tuan Sheikh, Seremben, in support of their
application for leave to issue and serve a Third
Party Notice.

No. 5
ORDER

IN THL: HIGH COURT IN IMALAYA AT STEREINBAN
Civil Suit 1965 No. 158
BETVELN

Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estzate of

Ibrahim bin Kinpal, deceased Plaintiffs
AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants

In the High
Courst

smwatnas

No. 4

Affidavit in
support of
No. 3

20th October
1965
(continued)

No. 5

Order
2nd November
1965



In the High
Court

S

No. 5

Order

2nd November
1965
(continued)

No. 6

Third Party
Notice

11th November
1965

10.

BEFORT THE ASSISTANT REGISTRAR,
I'R. LLE IMOH WAH

IIN CHANBERS

This 2nd day of November 1965
ORDER

Upon hearing Ir. Atma Singh Gill of Counsel
for the 2nd Defendants herein and IlMr. V.C. George
of Counsel for the proposed third party and upon
reading the Affidavit of Yoong Chin Ngian, the
Managing Director of the 2nd Defendants, affirmed 10
on the 20th day of October 1965 end filed the 25th
day of October 1965 IT IS ORDERED that the 2nd
Defendants, Yoong Leok Kee Corpn. Ltd., be at
liberty to issue a third perty notice and serve
the same upon New India Assurance Company Ltd., of
116 Batu Road, Xuala Lumpur pursuant to Order 16
of the Rules of the Supreme Court

Dated the 2nd day of November 1965.

54, Lee lMoh Vgh,
Assistant Registrar, High Court, Seremban. 20

No. 6

THIRD PARTY NOTICE
IN THE HIGH COURT IN IMALAYA AT STREIMBAN
Civil Suit 1965 No. 158
BETWEEN

Fatimah binti Abdullsh (f) and
Mohd Yusof bin Ibrahim as
Administrators of the ILstate of

Ibrahim bin Ximpel, deceascd Plaintiffs

AND 30
1. Tan Keng Hong

2. Yoong Leok KXee Corpn. Ltd. Defendants

AND

New India Assurance Company Itd.

116 Batu Road, Kusla Lumpur. Third Party

THIRD PARTY NOTICE
Issued pursuant to the Order of the Assistant
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Registrar, High Court, Seremban dated the 2nd day In the High
of November 1965. Court
To: New India Assurance Company Limited EF"e
and/or their Solicitors, O-
Messrs. H.V/. Tan & George, Third Party
106 Birch Road, Seremban. Notice
11th November
TAKL? NOTICE +that this action has been 1965
brought by the Plaintiffs against the Defendants. (continued)

In it the Plaintiffs' claim against the 2nd
Defendants as employers of the Pirst Defendant,
damages suffered by the deceased, by reason of
negligence of the Pirst Defendant, in the driving
of motor vehicle No. NA 3664 on 1.6.63 whereby
the deceased named Ibrahim bin Kimpal was killed
as appears from the Vrit of Summons, a copy
whereof is served herewith, together with a copy
of the Statement of Clain.

The Second Defendants claim against you, as
employers of the First Defendant,; to be indemni-
fied against the Plaintiffs' cleim and costs of
this action or contribution to the extent of the
Plaintiffs' claim inclusive of costs, on the
grounds that you are the Insurers of the said
motor vehicle against Third Party risks under your
Insurance Policy No. !.V.(C) 619/04/10223/63

AND TAKII NOTICE that if you wish to dispute the
Plaintiffs' claim against the Defendants, or the
Defendants' claim against you, an appearancc must
be entered on your behalf within 3 days, after the
service of this notice on you, inclusive of the
day of service, otherwise you will be deemed to
admit the Plaintiffs' claim against the Defendants
and the Defendants' claim against you and your
liability to indemnify the Defendants or contribute
to the extent adjudged at the trial and will be
bound by any judgment or decision given in the
action and the judgment may be enforced against
you in accordance with Order 14A of the Rules of
the Supreme Court 1957.

Dated this 1lth day of November, 1965.
Sd: Atme Singh Gill

Solicitors for +the second
Defendants abovenamed



In the High
Court

————

No. 6

hird Party
Notice

11th November
1965

(continued)

No. 7

Defence of
Pirst and
Second
Defendants
17th November
1965

12,
DIRCCTIONS FOR ENTERING APPUARANCE

The person served with this Notice may enter
an appearance in person or by a solicitor either
by handing in the appropriate forms, duly
completed, at the Registry of the High Court in
Malaya at Seremban or by sending them to that
office by post. The appropriate forims may be
obtained by sending a Postal Order for g3.00 with
an addressed envelope to the Assistant Registrar
of the said High Court. 10

This Third Party Notice is issued by Ir.
Atma Singh Gill, Solicitor for the Second
Defendants of and whose address for service is
Ruby Theatre (2nd floor), Jalan Tuan Sheikh
Seremban.

No. 7
DEFENCE OI' FIRST AND SECOND DOFENDANTS

IN THI HIGH COURT IN MALAYA AT SIERDLIBAN
Civil Suit No. 158 of 1965

BETWEEN 20

Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estate of

Tbrahim bin Kimpal, deccased Pleintiffs

AND

1. Tan Keng Hong

2. Yoong Leock Lce Corpn. Ltd. Defendants

AND

New India Assurance Company Ltd.

116 Batu Road, 30

Kuala Lunmpur.

DEFLNCE OF THE FIRST AND SI:COND
DEFENDANTS

Third Party

1. The Defendants have no knowledge of the aver-
ments contained in paragraph 1 of the Statement of
Claim.
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2. Save and except that the First Defendant was
the agent or servant of the Second Defendants, who
were owners of Motor Lorry NA 3664 which is
admitted, the rest of the allegations contained in
paragraph 2 of the Statement of Claim are denied.
The First Defendant will contend that he was not
guilty of the alleged or any negligence and that
the matters complained of were not caused as
alleged in the Statement of Claim OR ALTERNATIVELY
the said matters were due to an inevitable accident
caused by a latent defect in that the brakes
suddenly failed to work and the said lorry while
coming down hill went out of control on the wet
road and turned turtle.

3. Paragraph 3 of the Statement of Claim is
adimitted

4. The Defendants deny that the said deceased
was a passenger and will contend that he was a
gratuitous passenger OR ALTERNATIVELY the
Defendants being loggers were under an obligation
to the said deceased to givc him a 1lift back to
Seremban as he was a forester or forest ranger,
who usually checked the logs transported by the
Defendants, in connection with their business as
such.

5. Paragraph 5 of the Statement of Claim is
admitted.

6. In reply to paragraph 6 of the Statement of
Claim, the First Defendant repeats paragraph 2 of
the Defence, supra.

7. Paragraph 7 of the Statement of Claim is denied.

8. Paragraph 9 of the Statement of Claim is denied
and the Defendants repeat paragraph 2 of the
Defence supra.

9. The Defendants admit that the said deceased
was o forest ranger in the employ of the Government
and was aged 49 years at the material time but make
no admission as to the alleged damage.

10. In reply to paragraph 10 of the Statement of
Clzim the Defendants deny the allegation of
negligence and repeat paragreph 2 of the Defence
supra and make no admission to the alleged
damage.

In the High
Court

No. 7

Defence of
PFirst and
Second
Defendants
17th November
1965
(continued)



In the High
Court

No. 7

Defence of
First and
Second
Defendants
17th November
1965
(continued)

No. 8

Summons for
Third Party
Directions

6th May 1966

14.

11l. As to paragraph 1l and 12 of the Statement
of Claim, no admission is made as to the alleged
deprivation of pecuniary and other benefits and
loss of the widow and children of the deceased.

12. Save and except as has been expressly
admitted, each and every allegation in the
Statement of Claim herein is denied as if the
same were specifically set out and traversed
seriatim.

Dated this 17th day of November 1965.

Sd: Atma Singh Gill
Solicitor for Defendants

This Defence was filed by Mr. Atma Singh
Gill, Solicitor for the First and Second Defendants
above-named of and whose address for service is
Ruby Theatre, 2nd floor Jalan Tuan Sheikh, Seremban.

No. 8
SUMMONS FOR THIRD PARTY DIRECTIONS

IN THE HIGH COURT IN MALAYA AT SEREMBAN
Civil Suit 1965 No. 158

BETWEEN

Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estate of

Ibrahim bin Kimpal, deceased Plaintiffs
AND

1. Tan Xeng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants
AND

New India Assurance Company Limited

116 Batu Road, Kuala Lumpur. Third Party

SUMMONS FOR THIRD PARTY DIRECTIONS

LET ALL PARTILS concerned attend the Assistant
Registrar in Chambers at the High Court, Scremban

10
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15.

on Friday the 13th day of lay, 1966 at 10 o'clock
in the forenoon on the hearing of an application
on the part of the Defendants for an Order for
Third Party Directions as follows :-

(a) that the Defendants serve a Statement of
their claim on the Third Party within 21 days
from this date, who shall plead thereto within
14 days

(b) that the Defendants and the Third Party do
respectively exchange lists of documents within
21 days after the close of pleadings and verify
the name by Affidavit and that there be
inspection of documents within 21 days there-
after.

(c) that the said Third Party be at liberty to
appear at the Trial of this action and take
such part as the judge shall direct, and be
bound by the result of the Trial.

(d) that the question of the liability of the
said Third Party to indemnify the Defendants
be tried at the Trial of this action, but
subsequent thereto.

(c¢) and that the costs of this application be
costs in the Third Party proceedings and costs
in the cause.

Dated this 6th day of lMay, 1966.

5d: Lee Iloh Wah Sd: Atma Singh Gill
Assistant Registrar,
High Court,

Malayza, Seremban. Defendants

To:

(1) The DPlaintiffs and/or their Solicitors
N. Ramachandran Bsq.,
Yusof Building,
Seremban.

(2) DNew India Assurance Co. Ltd. and/or
their Solicitors,
essrs. H.VW. Tan & George
106 Birch Road,
Sercmban.

This Summons will be supported by the

Solicitors for the

In the High
Court
No. &

Summons for
Third Party
Directions
6th May 1966
(continued)



In the High
Court

L

No. 8

Summons for
Third Party
Directions
6th May 1966
(continued)

No. 9

Order
13th May
1966

160

Affidavit of Yoong Chin Ngian affirmed on 20th day
of October 1965 in support of the defendants!
application for leave to0 issue Third Party Notice
dated the 20th day of October 1966 and filed in
Court and a copy whereof is annexed hereto.

This Swmmons is issued on behalf of the
Defendants by their solicitor, IMr. Atme Singh
Gill of and whose address for service is No. 1
Jalan Tunku Hassan, Seremban.

No. 9
ORDER

IN THE HIGH COURT IN IMALAYA AT SIERETIIBAN
Civil Suit 1965 No. 158

BETWELN

Patimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Istate of

ITbrahim bin Kimpal, deceased Plaintiffs
AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendents
AND

New India Assurance Company Limited
116 Batu Road, Kuala Lumpur. Third Party

BEFORE THE ASSISTANT REGISTRAR
. LELZ MOH VWAH
IN CHAMNBERS

This 13th day of May 1966

ORDER

UPON HEARING Ir. Atma Singh Gill of Counsel
for the Defendants herein and Mr. Atma Singh Gill
mentioning on behalf of Iir. N. Ramachandran of
Counsel for the Plaintiffs who had no objection
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30
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to this application and Mr. V.C. George of Counsel
for the Third Party IT IS ORDERED that the Defend-
ants serve a Statement of Claim on the Third Party
within 21 days from this date, who shall plead
thereto within 14 days AND that the Defendants and
Third Party do respectively exchange lists of
documents within 14 days after these pleadings

are closed and verify the same by affidavit AND
that there be inspection of documents within 7 days
therecafter AND that the said Third Party be at
liberty to appear at the trial of this action,

and take such part as the Judge shall direct, and
be bound by the result of the trial AND that the
question of the liability of the said Third Party
to indermify the Defendants be tried at the trial
of this action but subsequent thereto AND that

the costs of this application be costs in the cause
and in the Third Party proceedings.

Dated the 13th day of llay, 1966.

Sd: Lee IMoh VWah

Assistant Registrar,
High Court, Seremban.

No. 10
STATEMENT OF CLAIM AGAINST THIRD PARTY

IN THE HIGH COURT IN IMALAYA AT SERLMBAN

Civil Suit 1965 No. 153
LTVEEN

Fatimeh binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Lstate of

Ibrahim bin Kimpal, deceased Plaintiffs
AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants

AND
New India Assurance Company Ltd.,
116 Batu Road, Xuala Lumpur. Third Party

STATEIENT OF CLAITIT

By the Defendants Tan Keng Hong and Yoong Leok
Kee Corporation Limited, delivered pursuant to Order

In the High
Court

No. 9

Order

13th May
1966
(continued)

No. 10

Statement of
Claim against
Third Party

6th July 1966
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Statement of
Claim against
Third Party
6th July 1966
(continued)

18.

of the Assistant Registrar, dated the 13th day of
lMay 1966.

1. The Plaintiffs' claim against the Defendants
herein as appears by the Statement of Claim, a
copy whereof was delivered to the Third Party on
the 21st day of May 1966 is for damages for the
alleged negligence of the 1lst Defendant, in
driving motor vehicle No. NA 3664 on lst June
1963, as agent or servant of the 2nd Defendants.

2. The Defendants dispute the Plaintiffs' claim 10
on the grounds appearing in their Defence, but in

the event of their being held liable to the

Plaintiffs they claim and are entitled to be

indemnified by the Third Party, New Indi=n

Assurance Company Limited, against the Plaintiffs’

claim of any liability they may be under to the
Plaintiffs under the following circumstances:

(a) +the said motor lorry was at all material

times insured under Policy No. M.V.(C) 619/04/

10223/63, issued by the said Third Party, against 20
all Third Party risks including liability to

passengers travelling on the said lorry (other than

for hire or reward) in connection with the

Defendants' business.

(b) That at the material time the deceased was
travelling on the said motor lorry, without
payment of any hire or reward, but in con-
nection with the Defendants' business.

(¢) That the second Defendants had a licensed

logging concession at Parit Tinggi, Kuala 30
Pilah and have their Sawmill at the 4th mile
Seremban/Kuala Pilah Road.

(d) That the Second Defendants' transport
felled timber logs, by the said lorry from the
working site at their aforesaid logging
concession, to their aforesaid Sawmill. /Sic_/

(e) That on the material date, the deceased

was an employee of the Forest Department as

a Forester and as such was a person holding

authority, whose request for a 1lift could not 40
be refused for fear of reprisal.

(f) That a Forester has powers to stop a lorry
loaded with logs for purposes of checking and
can even demand to travel on it, to any
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Company's Sawmill for checking logs already In the High

transported. Court

(g) That it is customary and also obligatory in No. 10

the logging business to give a Forester a 1lift o

if he asked for it. Statement of
Claim against

The defendants claim against the Third Party :- Third Party
6th July 1966

(i) A declaration that they are entitled to be (continued)

indemnified as aforesaid.

(ii) Judgment for any amount that may be found due
from the Defendants to the Plaintiffs.

(iii) Judgment for the amount of any costs they may
be adjudged to pay to the Plaintiffs and for the
amount of their own costs of the defence and
proceedings against the Third Party herein.
Delivered on this 6th day of July 1966.
Sd: Atma Singh Gill

Solicitor for the Defendants.

This Statement of Claim is filed by Mr. Atma Singh

Gill, Solicitor for the Defendants of and whose
address for service is No. 1, Jalan Tunku Hassan,

Seremban.
No. 11 No. 11
| . Amended

AMENDED STATEMENT OF DEFENCE OF THIRD PARTY Statement of

Defence of

IN THE HIGH COURT IN MALAYA AT SEREMBAN Third Party
Civil Suit No. 158 of 1965 11th October
BETWEEN 1966

Fatimah binti Abduwllah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estate of

Ibrehim bin Kimpal, deceased Plaintiffs
AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants
AND

New India Assurance Company Ltd.,
116 Batu Road, Kuala Lumpur. Third Party
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No. 11

Amended
Statement of
Defence of
Third Party
11lth October
1966
(continued)

20.

AMENDED STATEMENT OF DEFENCE OF
; THIRD PA

1. Paragraph 1 of the Statement of Claim by the
Defendants is admitted.

2. As to paragraph 2 the Third Party denies that
the Defendants or either of them are entitled to be
indemnified as alleged or at all.

3. Save and except that the said motor lorry was

at all material times insured under Policy

No. MV,{(C)619/04/10223/63 issued by the Third 10
Party each and every allegation contained in

paragraph 2 (a) is denied. 2-{a)

is-edmitted. The Third Party further contends

and will contend that under the terms of the said
contract of insurance (hereinafter referred to as

the said policy) it was agreed between the

Defendants and the Third Party that the Third

Party shall not be liable in respect of death or

bodily injury to any person (other than a

passenger carried by reason of or in pursuance 20
of a contract of employment) being carried in or

upon or entering or getting onto or alighting

from the Iotor Vehicle at the time of the

occurrence of the event out of which any claim

arises.

4. That the deceased travelled on the lorry
without payment of any hire or reward alleged
in paragraph 2 (b) is denied.

5. Paragraphs 2 (c¢) and 2 (d) are admitted.

6. As to paragraph 2 (e) it is denied that a 30
request for a lift could not be refused as
alleged or at all.

7o Paragraph 2 (f) is admitted but the Third
Party contends that a demand by a Forester to
travel on a lorry can be refused.

8. The Third Party denies the custom and
obligation referred to in paragraph 2 (g)

The Third Party prays that the claim of
the Defendants be dismissed with costs.

Belivered—on—this3Irdday-of-Ootober,-1966. 40
Delivered on this 11lth day of October, 1966.
Sd:

Solicitors for the 3rd Party
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This Amended Statement of Defence of the In the High
Third Party is filed by M/s H.W. Tan & George, Court
Solicitors for the Third Party whose address —
for service is at 106, Birch Road, 2nd Floor, No. 11
Seremban. :

Amended

Statement of
Defence of
Third Party
11th October

1966
(continued)
No. 12 No. 12
. Proceedings
PROCEEDINGS 30th May
1972

IN THE HIGH COURT IN MALAYA AT SERENMBAN
Civil Suit No. 158 of 1965

BETWEEN

Fatimah binti Abdullah (f) and

Mohd Yusof bin Ibrahim as

Administrators of the Estate

of Ibrahii bin Kimpal, deceased Plaintiffs

AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants
AND

New India Assurance Company Ltd.

Kuela Lumpur. Third Party

NOTES OF EVIDENCE IN OPEN COURT

This 30th day of May 1972

Coram: WAN SULEIMAN J

N. Ramachandran .o for Plaintiffs
Atma Singh Gill oo for Defendants
V.C. George .o for Third Party

Ramachandran puts in Agreed Bundle of Documents
marked "A" - and Agreed Facts marked "B".



In the High
Court

No. 12
Proceedings
30th May

1972
(continued)

No. 13

Plaintiffs®
Evidence

Ahmad bin
Kassim
Examination

22,

Right to begin - Paragraph 6 of Statement of
Clainm.

Page 10 ~ paragraph 2 - onus on Defendants.

Order : I hold that plaintiffs should begin.

Intd. W.S.

No. 13
AHIMAD BIN KASSIM
PWl: Ahmad bin Kessinm, affirmed, states in Malay.

Aged 27 years - I work at Government Dental
Clinic, Bahau.

In June, 1963 I was attendant on lorry
NA 3664 -~ the proprietors of which were the
second defendants. The first defendant is the
driver.

An accident occurred in June, 1963 - on 1lst
June, 1963. The lorry was a timber lorry, and
was carrying three logs, secured to it with
chains, of above maximum permissible laden weight.
Lorry had a trailer. I had been attendant on
same lorry for about six months.

The speed limit marked on lorry was 20 miles
per hour.

At about 5 p.m. the lorry left Kuala Pilzh
heading towards Seremban. At Xuala Pilah we
picked up a person I do not know. He spoke to
the driver and got into the lorry.

The man is now dead as a result of the
accident mentioned earlier. It had been
raining and the road was wet. We travelled at
about 30 miles per hour from Kuala Pilah to the
foot of the hill. It was on third or fourth
gear, on going down the hill. I cannot remember
the speed of lorry at this time.

As the lorry went down-hill the driver did
not apply brakes. The driver could not control

10
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lorry which overturned. There was a bend at
place where lorry overturned and a bridge. I
regained consciousness in hospital. There was
no traffic in front or to rear of lorry before
the accident - (See A" Page 6 (i) - "A" Page
7 (iv) and "A" Page 2).

Intd: V.S.

Cross—examination:

Sometimes we travel from Kuala Pilah to
Seremban twice, and sometimes once a day. The
logging concession was about 10 to 12 miles from
Xuala Pilah. The lorry would load the logs
within the forest - 7 to O miles of winding
earth road from the metalled road - an uneven
earth road.

That wmorning the lorry left the sawmill at
Seremban for Bukit Tinggi to get the logs. The
accident took place on its return journey. 1%
was about 20 miles from sawmill to Kuala Pilah
and about 12 miles from there to Bukit Tinggi, a
totel distance of about 32 miles.

During the journey from Seremban to Bukit
Tinggi the driver had occasion to use brakes
often and the brakes worked. The brakes worked
during journey along forest road.

The lorry was travelling at a moderate speed

just before accident. Deceased sat between me

and driver. Just before coming to the bend I saw

driver pressing on brake pedal and said - "The
brakes are not working" - He held on to the

steering and asked me to jump. I did not do so,
because I was shocked and afraid. I did not see

if he tried to change gear. Before that the
lorry had negotiated bends. Though I did not
see him apply brakes, I did feel slowing down at

times which I think was due to braking. There were

four forward gears and one reversc gear to this

lorry, as far as I can remember. In going down-

hill that day it was on third or fourth gear.

The idea of going on lower gear is to slow down

vehicle.

In the High
Court

———

No. 13

Plaintiffs?
ITvidence

Abhmad bin
Kassinm
Examination

Cross-
Ixamination by
Defendants
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Plaintiffs?
Evidence

Ahmad bin
Kassim

Cross=
Examinstion by
Defendants
(continued)

Cross-
Ixamination by
Third Party

24.

I saw him changing gears but I cannot say
which gear he engaged in doing so, I heard the
revving as if he was changing from first or
second gear - at the top of the hill before we
came to the bridge and it kept going on vhat
gear. He was about 30 or 40 yards from bridge
when he applied brakes and the brakes did not
work.

The brakes had never failed at any other
time during the previous six months. As a 10
driver I know that the driver of lorry could
have changed down the gears and applied hand
brakes to slow down lorry.

When driver told me brakes were not working,
I was so frightened that I did not notice what
action he took to avoid accident.

(Referred to "A" Page 11 - it was not
raining then and the road was not wet"). I
meintain it was raining just before the

accident, but the rain stopped about two 20
miles before place of accident. The road
was wet.

Intd: V.S.

Cross—examination: (By George on behalf of
Third Party)

I had never seen deceased before, but
after he had got into lorry he told me he
worked in the Forest Department.

From logging area we went to Kuala Pilah
forest checking station where timber on lorry 30
was checked.
The checking station is about & mile from
Rex Cinema, Kuala Pilah, where the deceased
stopped the lorry. He spoke to the driver,
but I did not hear what he said, because he spoke
to driver from off-side and the engine was
running.

There was no other checking station between
Kuala Pilah station and sawmill - and I cannot say



25.

whether there was any checking at sawmill -
(Referred to "A" Page 10 - "Near Rex Cinema
cesssensssses @ male Malay asked for a 1ift
cesscescccsscss) = I assumed he had asked for a
1ift, but cannot say what he spoke to the driver
about. He did not tell me why he was going to
Seremban.

Intd: V‘V.S.

Re-examination:

I do not know why driver applied the brakes
before coming to the bridge. It is possible
that he was trying to slow down. The lorry was
not going very fast - less than 30 miles per
hour. Sometimes the speedometer on lorry does
not work. Vhen the lorry was travelling at low
speeds below 20 miles per hour the meter does
not work - I did not see the driver apply his
hand brakes., Every time the lorry approached
corners, the driver applied brakes. The lorry
had hydraulic brakes.

I do not know if driver pressed brake pedal
hard before coming to bridge.

Intd: W.S.

Cross—-examination: (By Atma Singh) (By leave of
Court)

Never during the six months had any official
from Forest Department obtained 1ift from our lorry.
I had necver seen any official from the Department at

sawmill.

Intd: W.S.

By consent, evidence of income of deceased -

put in and marked "C" - and paragriph 12 of
Statement of Claim is amended: for £130.00

substituted by £42.50 £ and for £340 substituted by

252,50,
Intd: W.S.

In the High
Court

Sm——

No. 13

Plaintiffs?
Evidence

Ahmad bin
Kassim

Cross-
Lxamination by
Third Part
(continued
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No. 14

Plaintiffs!
evidence

Fatimah binti
Abdullah

Examination

Cross-—
examination
by Defendants

Cross-
examination
by Third
Party

No. 15

Defendants!
Evidence

Tan Keng
Hong

IExamination

26.
No. 14
FATIMAH BINTI ABDULLAH

PW2: Fatimah binti Abdullah, affirmed states in
Malay.

Aged 50 years. Deceased was ny husband.
At the time of death his salary was #277.50.
He did not smoke. He lived at forest quarters
at Simpang Pertang and would return home only
once weekly. He would cook his own food. 10

Intd: W.S.

Cross—examination: (By Atma Singh)

Deceased purchased all household goods =~
he did not give me a lump sum for me to purchase
household necessities. Mohamed bin Ibrahim was
then not employed and lived with me.

Intd: V.S,

Cross—examination: (By V,C. George)

Simpang Pertang is in Jelebu District, near
forest. His work involved going into lungle. 20

Intd: W.S.

No re-examination

Intd: W.S.

No. 15
TAN KENG HONG

CAS:: FOR PLAINTIFF

First Defendant - Tan Keng llong, affirmed,
states in Hokkien.

Aged 43 years - of 23 lMain Road, Port
Dickson. On 1.6,1963 I was cmployed by 30
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second defendant as lorry driver - and I drove In the High
motor lorry NA 3664. It had a trailer and was Court

an Austin. I had driven this lorry for about
six months. I carried logs where second

defendants had the sawmill. I made one or two No. 15
trips daily. The concession is about 32 miles Defendants!
from sawmill. On 1.6.1963 I left second Evidence
defendant's sawmill at about 12 noon for Bukit Tan Ken.
Tinggi arriving at the concession about 2 p.m. Hon. eng
Three logs were loaded onto my lorry. The logs &

were secured with chains. I came to a forest Examination
checking station. After obtaining receipt I (continued)

left checking station.

On arriving near Rex Cinema, a male llalay
stopped my lorry. I recognised him as a person
who worked in Forest Department ~ used to see him
around Kuala Pilah. He t0ld me he wanted a
1ift to Seremban. I agreed to give him lift -
and he sat between me and PV 1. No fare was
agreed upon. I was afraid to refuse him 1ift
for fear his feelings would be hurt - and he being
a Forest Department employee I feared he might
cause delay in checking my logs or cause other
trouble.

I then proceeded towards Seremban. Vhen I
went downhill I would change my gear - from
second to third gear. Before coming to the
bridge in pictures I negotiated a number of bends
~ some of them sharp bends and applied my brakes.
The brakes worked but not very effectively - and
I had to change down gear to slow down lorry.

I first noticed the lack of effectiveness of
brakes about 47 ft before the bend at which
accident occurred. I now say I noticed this
about one chain away from place of accident.

Prom Seremban to Bukit Tinggi and on the way back
until then the brakes worked properly. I
applied brakes before the bend because I was
travelling fast when approaching bend. I was
then on third gear and doing about 15 miles per
hour.

The brakes failed, and whilst I was
negotiating corner the lorry overturned. I
pulled my hand brakes when I found the foot
brakes ineffective but to no avail. I also
tried to swerve to my right, but did not change
down gear. I was then on second gear.

The lorry turned turtle - on to my near side
of road.



In the High
Court

No. 15

Defendants!
Ividence

Tan Keng
Hong

Oxamination
(continued)

No. 16

Defendants!?
Lividence

Viong Ah Pin

Examination

Cross-—-
examination

Cross-—
examination
by Third
Party

23.

Deceased was pinned under lorry - and I saw
PW 1 lying down near bonnet of lorry. I was
slightly injured on right hip. I lodged report
at Police Station subsequently. I cannot give
my reasons for failure of brakes. This had
never happened to me before.

Intd: W.S.

No. 16
WONG AH PIN

Cw 1. Wong Ah Pin, affirmed, states in

Tnglish

I am Chief Clerk, Forest Department,
Negri Sembilan/Malacca. I knew deceased. He
was a Forester I at the time of his death. He
had 33 years' service at the time of death.
He would have retired at 55 years of age. He
would have received §5,030/- as gratuity
(quarter gension) and an annual pension of
g1,223/~.1i

Intd: V.S,

Cross—-examination: (By Atma Singh Gill)

The Department paid widow of deccased a
death gratuity of #2,820/-. 4 Forester I's
duties include inspection of forest areas.
Might even be asked to inspect sawmills.

Intd: W.S.

Cross—examination: (By V.C. George)

A Ranger is superior to Forester I. A
Forester I need not have duties in forest -
may check sawnill or be at checking station.
I do not know his duties at the time of his
death. According to records - he was
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working in Kuala Pilah District. Z.P.F. payments In the High
to widow amounted to #3,399.96. Court

W.S. No. 15

Defendants?
Tvidence

Wong Ah Pin
Cross-—
examination by
Third part
(continued

Intd:

Re—-cxamination: Re-exanination

He wes entitled to a monthly pension besides
the E.P.F. payment.

Intd: W.S.

No. 17 No. 17
Defendants
™
TAN KLNG HONG Evidence
First Defendant - $an Keng Hong, affirmed, states Tan Keng Hong
in Hokkien : Cross—
examination

Cross-examination:

The lorry speedometer does not work only at
low speeds. I cannot say if it is out of order.
It has been in that condition a few days - 2 or 3
days before accident.

Before getting to the bridge ("A" Page 6 (i))
one has to go down an incline. I had been driving
a lorry with a trailer for about six months - this
particular lorry. Before that I drove lorry without
trailer. If one drives fast the trailer would sway,
but not if one drives at reasonable speed.

I guessed the speed was 15 miles per hour
before I braked - but did not see speedometer. I
did not feel trailer sway.

(Referred to "A™ Page 8 - "on arrival .....oe..
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No. 17

Defendants!
Evidence

Tan Keng Hong

Cross-
examination
(continued)

Re-examination

30.

ceeessesses trailer behind was SWaying ecceeeses
not successful.")

I admit having said these words at the
inquest.

I did not say "I was not travelling fast ....
cecsesessse from side to side." (Referred to
"A" Page 9E ) (Referred to WA"™ Page 10C )
- I did say "When I felt the trailer swaying from
side to side, I tried to stop the lorry by
applying the brakes gradually.™ 10

I cannot remember what I said at the Inquest
so0 long ago. (After carefully explaining the
effect of his admission of what he had said at "A"
Pages 8 and 10 , first defendant states : -

I now admit the trailer swayed once or twice. The
road was wet."

I did not mention about braking in the report
"AS Page 1.

I cannot say why I did not say anything about
the brake failure in the lower Court. I deny 20
having travelled at a very high speed causing me
to lose control. In a lorry with trailer,
attendant would sit in the driver's cab.
Intd: W.S.
No cross-examination by V.C. George

Intd: W.S.

Re-examination:

I attribute this accident to brake failure.
I cannot say if in police report I mentioned that
brakes failed but did say that I applied the 30
brakes.

The trailer swayed whilst I was going down
the incline - before 1 applied the brakes.

Intd: W.S.
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No. 18

MICHAEL YOONG CHIN NGIAN

DW 2:Michael Yoong Chin Ngian, affirmed states
in English:

Aged 52 years. I am Managing Director of
Yoong Leok Kee Corporation Ltd.

One of the lorries owned by my company is
NA 3664 - which has a trailer. First defendant

was the driver and PW 1 the attendant of this lorry.

In 1963 my company had a forest concession at
Pelangi, Bukit Tinggi, and the lorry would carry
logs from that place to my sawmill.

The Insurance Policy covering lorry appears
on "A" Pages 14 ~ 17.

On 1.6.1963 it was involved in an accident
and one Ibrashim bin Kimpal, a Forester lost his

life. He supervised the concession belonging to
the company. I am aware of occasions when Forest
Department employees take rides on company lorries.
Forest Department employees do make surprise visits
to the sawmill for inspection purposes. They also

often take rides in company vehicles to get to

logging compartments deep in jungle and to get out

to town.
Intd: W.S.
No cross-examination - by Ramachandran

Intd: W.S.

Cross-examination: (By V.C. George)

I do not know why deceased travelled in the
lorry that day. In 1963 we had five lorries
carrying logs from concession to sawmill. Two
trips by the lorries per day would be normal.

It is not unusual to give Forest Department
employees lifts.

Intd: W.S.

No re—examination.
Intd: W.S.

In the High
Court

No. 18

Defendants!
Bvidence

Micahel Yoong

Chin Ngian
Lxamination

Cross-
examination by
Third Party
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No. 18

Defendants!
Evidence

Michael Yoong

Chin Ngian
Cross-

examination by

Third Part
(continued

No. 19

Proceedings
5th June 1972

32.

Adjourned to 5.6.72. at 10.30 a.m.

Intd: W.S.

No. 19
PROCEEDINGS

IN OPEN COURT

This 5th day of June, 1972

Coram : WAN SULEIMAN J

N. Ramachadran o for Plaintiffs
Atma Sing Gill . for Defendants
V.C. George . for Third Party

Atma Singh Gill - applies for leave to
insert the following amendments:

In paragraph 2 (b) of Statement of Claim
(against Third Party) - to add after the word
"business" a comma in place of the full-stop
and the words "or alternatively getting a 1lift
for social, domestic or pleasure purposes,*
and between the words "passenger" and "or
alternatively™ in paragraph 4 of Statement of
Defence insert the words earlier mentioned
i.e. "or alternatively getting a 1lift for
social, domestic or pleasure purposes®.

Intd: W.S.

V.C. George: No objection

Court orders accordingly.
Intd: W.S.

10

20



10

20

30

330
No. 20
IBRAHIM BIN HAJI SAID

DW 3:
Malay:

Forest Ranger, Special Grade - stationed at
Seremban. Ibrahim bin Kimpal, a Forester, who
used to work in Kuala Pilah District, died in a
road accident about nine years ago. Before his
death it was common for Foresters and Rangers to
get lifts from timber lorries. After this accident,
the State Forest Officer gave instructions to all
Foresters and Rangers not to get 1lifts in timber
lorries. A Forester has a duty to inspect timber
lorries at the checking station, or on the way to
a sawmill for the purpose of determining if they had
paid royalty on the logs being carried.

Ibrahim bin Haji Said, affirmed, states in

Intd: W.S.

No cross—examination - (by Ramachandran)

Intd: V.S.

Cross-examination - (by V. C. George)

I am not suggesting that Forest Rangers and
Foresters have a legal right to demand 1lifts from
timber lorry drivers. Lifts are merely a gesture
of courtesy accorded to us.

Since I was already stationed in Seremban at
the time of accident I cannot say what the nature
of deceased's duties were, and I do not know why
he boarded the lorry.

Intd: W.S.

No re—-examination

Intd: W.S.

In the High
Court

No. 20

Defendants?
Bvidence

Ibrahim bin
Haji Said
Examination

Cross-
examination
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Defendants'
Evidence

Omar bin
Musayee

Ixamination

340
No. 21
PROCEEDINGS

CASE FOR DEFENDANTS

George: Third Party does not intend to call any
witnesses. Documents already in Agreed Bundle.

Intd: W.S.
Atma Singh Gill (for defendants)

Defence - ©paragraph 4.

Charlesworth on Negligence - Fourth Idition
Page 550. 10

Tan Chye Choo & V. Chew Kew lloi -~ (1965) 2 IMLJ 198

Ors.
- do - - do - (F.C.) (1966) 2 MLJ 4.

- do - - do - (F.C.) (1970) 1 MLJ 1.

Atma Singh wishes to call expert evidence on
condition of foot-brakes of lorry.

Intd: WV.S.
Adjourned to 12.7.72 at 9 a.m.

Intd: W.S.

No. 22 20
OMAR BIN IMTUSAYLE

IN OPEN COURT

This 12th day of July, 1973

Coram: WAN SULEIMAN J

N. Ramachandran . for Plaintiffs
Atma Singh Gill o for Defendants
V.C. George - for Third Party
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DW 4: Omar bin Musayee, affirmed, states in
Inglish:

MIAME, AMIRTE, R. Tech. Ingineering.

I am a retired Army Captain and now work with
Borneo & Orchard iotors as Engineer.

I am conversant with the workings of hydraulic
brakes on motor lorries, particularly in respect of
lorries with trailer attached. A trailer is
attached to a truck by means of coupling - which is
hooked in.

The foot-brake is connected to the trailer by
means of a rubber hose. I produce Exhibit D 1 -
a sketch plan which will assist Court in understand-
ing how the hydraulic braking system works.

A flexible rubber hose, enclosing a tube with
fluid inside is connected to each of the four wheels.
One end is connected to the back place of the brake
drum and the other leads to the master cylinder
(also called the master pump on Exhibit D 1). This
fluid works under pressure when the foot-brakes are
applied. The rubber hose can be damaged by (1)
fair wear and tear, or (2) through being cut by =
sharp instrument or stone, or (3) due to pressure
on it being caught in anything. There is a con-
siderable amount of movement in the hose - when the
wheel is turned right or left. Sudden turn of the

teering wheel cannot dislodge it.

The sway of the trailer would vary with speed
of travel.

(Refers to evidence of PW 1 and DW 1 re the
effectiveness of brakes until just before the
accident) - The failure of the brakes in the cir-
cunstances described must be due to breaking of the
rubber hose resulting from one of the causes I have
earlier described. It can also be due to a latent
defect of the hose itself or to the points at which
it is connected to the metal ends. It is unlikely
to snap because of the overturning of lorry.

(Note: See ™A™ Page 4 (2)).

The breakage or leak in one hose would result
in failure of the braking system.

If a lorry is going downhill on second or third
gear and the brake fails, it would go faster because

In the High
Court
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Defendants?
Evidence

Omar bin
llusayee
Examination
(continued)
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36.

of momentum. An experienced driver could change
from third to second gear but not from second to
first gear. If the failure happens near a sharp
bend, the driver would try to steer vehicle and
trailer would sway. In changing down from third
to second gear, the driver would have to double
clutch. The engine braking system would help

to a certain extent but on a steep decline and
bend it would be difficult for engine to help
braking system. Exhibit D 2 is the hose used in 10
a 1960 model Austin lorry.

The 1960 Austin lorry does not have
synchronized gears - changing from second to
first would therefore be impossible whilst lorry
is in motion, but from third to second possible
with difficulty. Handbrake would be of no
assistance when lorry is descending hill.

Sudden pressure on foot-brakes, unless hose
is very old, will not cause it to snap. An old
hose can easily be detected when the lorry is 20
serviced.
Intd: W.S.

Cross—-examination: (by Ramachandran)

I do not know where the brake-hose in this
lorry was broken. If someone says that the
hose had been broken by sudden pressure on
foot-brakes,; I would agree with him provided one
of the conditions I have mentioned exists. I
agree the best person to give expert evidence
would be one who has seen the hose soon after 30
accident.

The lorry would be used together with other
types of trailers. The task of connecting
flexible hose to trailer would be that of person
who couples trailer to lorry.

If the flexible hose connected to the
trailer snaps or leaks the whole braking system
will not work.

Overturning of the lorry can result in the
snapping of flexible hose leading to trailer. 40
Intd: W.S.
No cross-examination (by V,C. George)
Intd: W.S.
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Re-examination: In the High
Court
If as appears from examination of "A™ Page 6
(ii), (iii) and (v) the lorry and trailer came to No. 22
rest against embankment, then flexible hose 1o ‘
trailer will not snap. Defendants!'
Evidence
Exhibit D 2 would be called a "front wheel Omar bin
flexible hose" and that leading to trailer a Musavee
"main flexible hose or connector hose". Exhibit ' y
D 2 could also be called a "foot-brake flexible Re-examination
hose",
Intd: W.S.
By Court:
The word "flexible hose™ on "A"™ Page 4 can
refer to any of the flexible hoses.
A small cut or fracture on flexible hose will
not result in immediate failure of braking system -
but can gradually, with use of the foot-brakes
cause it to break resulting in failure after a time.
This would also be true of the main or connector
hose.
From my experience vehicles often used on
rough terrain would be more prone to this sort of
brake failure.
Intd: W.S.
No. 23 No. 23
PROCEEDINGS Proceedings

12th July 1973
Atma Singh Gill - (continues Submission)

Driver's report — "A" Page 1 - (appears to be
in English) - Might have in the heat of the moment
omitted to mention failure of brakes.

WA Page 10 - PW 1l's evidence - at Inquest.
Duty of care to passengers or licensee

Charlesworth on Negligence - Fourth Idition - Page 422.



In the High
Court

b

No. 23

Proceedings
12th July

1973
(continued)

38.
"Common law duty to licensees'

Pairman (Pauper) v. Perpetual Investment Building
Society -~ (1923) A.C. 74.

Was the danger of brake failure known to driver?
Warning to jump off

Lewys v. Burnett and Dunbar and Anor - (1945)
2 All E.R. 555.

Harris v. Perry & Co. - (1903) 2 X.B. 219, at
225

Statement of Claim on paragraph 7 - no allegation 10
of unroadworthiness.

Vong Eng v. Chock Mun Chong & Ors. - (1963) MLJ 204
at 206, left hand column H.

Quantum: Basis earnings of deceased $277.50 per
month

Amount of difference claimed g252.50
Submits g150 fair
Tan Giok Hue vs. Lim Swee Peng (1960) ITLJ 190 @ 193

Acceleration of payments received by widow - from
Government - Daniels v. Jones - (1961) 1 WLR 1103 20

Acceleration of receipts - Gratuity and E.P.F. to
be deducted.

None of the dependants listed are still dependants

Tan Sing Ngen v. Yaw Pan Sen - (1964) MLJ 1x - 10,000

Tay Seow Huah v. L.C. Chua & Anor.

Collisions on Land - Gibb - Third Edition - Page 4
Intd: W.S.

Rommachandran:

Inevitable accident - burden on defendant

Southport Corporation v. Esso Petroleum Co. 30
LD. and Another - (1954) 3 WLR 200. - also cited in
Clarke & Lindsell on Torts - Page 985
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The report In the High
Court
Swaying of trailer - evidence of speed -
Laurie V. Raglan Building Co. Ltd. - (1941)

3 A1l E.R. 332, at 336 D - G. No. 23
Proceedings
Lorry without speedometer. 12th July
1973
Defence was failure of braking system - flexible (continued)
hose.

Section 114 (g) of Evidence Act - as against
Vehicle Ixamincr's report (M"A" Page 4(2)).

Handbrakes - Page 107 R 15 (2) - See Langton
and Anor v. Johnson - (1956) 3 All E.R. Page 474.

No accident had vehicle not been speeding
The warning - any effect?

Gratuity and IPF payments should not be taken into
account.

Intd: V.S.
Res ipsa not applicable -
Joginder Xeaur & Anor v. lfalayan Banking Ltd. & Anor -
(1971) 1 MLJ 98 - doctrine does not apply where cause
of accident known.
PW 1 did say brakes did not work.

Intd: W.S.

V.C. George:

Paragraph 2 A of Statement of Claim - Statement
of Defence of Third Party - Para 2 -
The Policy - "A" Page 14
General Exceptions I (b) (i)
"Limitations as to Use"
(Not taking advantage of the no trailer clause)

The first 3 limitations further narrowed down.
Court concurred with Section II

Exception to Section II - (iii)
Section 75 of Road Traffic Ordinance, 1958.

This Policy offers the minimum average required
by law at minimum costs.



In the High
Court

No. 23

Proceedings
12th July
1973

(continued)

14th July
1972

40.

Could have paid higher premium to cover
carriage of TForesters.

Halsbury's Laws of England - Volume 22
Pagc 368 Paragraph 755.

"General exclusion of passengers".

Shawcross on Law of Motor Insurance - Page 483 -
Road Traffic or Act Cover (repeats previous
agreements)

(Contract of employment -~ Izzard v. Universal
Insurance Co. - (1937) A.C. 773). 10

Ivamy - Hire & llotor Insurance - Page 250
lecGallivray's -~ Fifth Edition - Page 1005
(Baker's case) referred to Statement of Claim
of defendants - no pleading that carriage was
by way of employment - deceased's travel not
arising out of contract of employment - merely
being given 1ift.
Intd: V.S.
To 14.7.72 at 10.30 a.m.
(Ramachandran excused from attendance) 20

Intd: V.S.

IN OPEN COURT

This 1l4th day of July 1972.

Coram: VAN SULEIMAN J

Atma Singh Gill . for Defendants
V.C. George o for Third Party

(Ramachandran for plaintiffs excused)

George:
P.R. Panicker v. Chwee llay Kwong &
Anor - (1958) M.L.J. 136. 30

Intd: ‘l”].SH
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Atma Singh Gill: In the High
Court
Refers to defendant's statement of claim
against Third Party. No. 23
Amendment to paragraph 2. Proceedings
"A" Page 14 -~ construction %g;g July
(continued)

Conflict between Exception to Section II (ii) and
(iii)

Stateiient of Defence of Third Party - Paragraph
3 = Main clause on which Third Party relying.

The stamped Limitations to Use endorsement
overrides the printed portions of Policy.

MeGallivray on Insurance Law - Fifth Edition
Volume 1 - Paragraphs 702 and 703. Paragraphs 710,
711, 715 General and Special Clauses.

Section 74 (1) of Road Traffic Ordinance, 1958.
Also Section 75 (1) (b).

McGallivray on Insurance Law - Fifth IEdition -
Volume 2 - paragraphs 2059 and 2068.

Izzard v. Universal Insurance Co. - (1937) A.C. 773
at page 778.

Barnet .. v. Bagle Star Insurance Co. Ltd. -
(1959) 1 Q.B. 107.

Ilanap bin Mat v. General Accident Fire & Life
Assurance Corporation Ltd. - (1971) 1 MLJ 134

Thakur Gopal Singh v. Mutual Indemnity and Finance
Corporation (India) Litd. and Anor - (1937) A.I.R.
Allahabad 535 at 537.

Provincial Insurance Co. Ltd. v. llorgan and Anor -
(1933) A.C. 240 at 250.

Shawcross on Law of lMotor Insurance - Page 631 -
"Tndorsements"

"A" Page 16 - Endorsement (3)

Bingham's lotor Cleims Cases - Fourth Edition -
Page 667 - 1lifts given to friends - social purposes



In the High
Court

t———

No. 23
Proceedings

14th July
1972
(continued)

23rd October
1973

42,
Allen v. John - Page 682

Piddington v. Co-operative Insurance Society Ltd.

Paragraph 2 (b) of Defendant's Statement of Claim.

Paragraph 4 merely denies that part relating
to hire or reward.

Intd: W.S.
George:

Provincial Insurance Co. Ltd. and Barnet's case
Izzard's case. 10

Exceptions from Scction II ~ (ii) and (iii) not
contra - comes from Road Traffic Ordinance,
1958 - Section 75 (1) (b)(ii)

Intd: W.S.

C.ALV.
Intd: V.S.
IN OPEN COURT
This 23rd day of October 1973
Coram: WAN SULEIMAN J
P.S. Maniam for N. Ramachandran for Plaintiffs 20

~ also mentioning on behalf of V.C. George for
Third Party

Atma Singh Gill o for Defendants
Order: I deliver Judgment.

Defendants' claim against Third Party
dismissed with costs.

Defendants to pay Plaintiffs the sum of
$21,600/- in damages and costs.

Sd: Wan Suleiman J
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No. 24 In the High
Court
JUDGMENT .
IN THE HIGH COURT IN MATAYA AT SEREMBAN No. 24
Judgment
Civil Suit No. 158 of 1965 23rd October
1973

BETWEEN

Fatimah binti Abdullah (f) and

Mohd Yusof bin Ibrahim as

Administrators of the Istate of

Ibrahim bin Kimpal, deceased Plaintiffs

AND

1. Tan Keng Hong
2. Yoong I.eok Kee Corporation Ltd. Defendants

AND

New India Assurance Company Ltd.
Kuala Lumpur. Third Party

JUDGMENT

The Plaintiffs are the administrators of the
Estate of Ibrahim bin Kimpal, a Forest Ranger in
the employ of Government, who was killed when the
lorry he was travelling in driven by the first
defendant, an employee of the second defendant
company, overturned. The defendants joined the
insurers of the motor lorry as a Third Party.

It was agreed that the accident occurred on
1st June 1963, at about 4 p.m. at or near the 9th
mile Kuala Pilah/Seremban Road, and that the
defendents' motor lorry NA 3664 was a timber lorry
with a trailer attached to it. It was also agreed
that the accident took place at a bridge situated
at a bend shown in the Agreced Bundle Exhibit "AY
Page 7, whilst deceased was seated in the driver's
cab next to first defendant and that he died as a
result of the accident.

As their first witness, plaintiffs called
Ahmad bin Kassim, who was the lorry attendant at
the time of the accident. Laden almost up to its
maximum capacity the lorry had according to Ahmad,
left Kuala Pilah at about 5 p.m. after picking up
the deceased in that town. Apparently the road was
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dJudgment
23rd October
1973
(continued)

44.

wet, though rain had stopped about two miles
before the bend where the accident occurred.

During the journey from Seremban to the
logging compartment earlier that day and back
along the forest road the brakes had worked, bdut
just before the bend he saw the driver pressing
the brakes pedal and then heard thc latter say
- "The brakes are not working". It would
appear that when negotiating bends just before
coming to the bridge, the brakes were still 10
functioning because Ahmad felt the lorry slow
down on these occasions. The driver then lost
control of the lorry which overturned at the
bend.

First defendant the lorry driver was vague
about when he first noticed signs of brake
failure. At first he said that when negotiating
a number of bends before the accident he had
found the brakes not very effective and had to
change down the gear in order to slow down. 20
Later he said that the brakes had functioned
properly all the way until about one chain from
the bridge. He claimed that he was doing
only 15 miles per hour when he applied the
brakes on that last occasion before the accident.

At first, whilst admitting that when
driving fast the trailer would sway, something
which did not happen at reasonable speeds, he
claimed that he had not felt the trailer sway.
However confronted with what he had said at the 30
Inquest into the death of the deceased, he
admitted that the trailer had indced swayed once
or twice. He had also to admit that he had
said nothing about brake failure at the Inquest.
Instead he had said (Refer to "A" Page 10C ) -
"eoeeoo I tried to stop the lorry by applying
the brakes graduvally.” It is remarkable that
there was also no mention of brake failure when
he made the Police report "A" Page 1 about one
hour after the accident. Instead he statedd 40
therein that his lorry had skidded.

The report of the Vehicle Examiner of the
Road Transport Department, Negri Simbilan - a
"A" Page 4 ~ in connection with the foot-brakes
shows that 2 flexible hose was found to be
broken.
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The Examiner was not called by the Defendants.
Instead a Mechanical Ingineer was called. The
term "Flexible hose" he said could refer either to
a "front wheel flexible hose" such as Ixhibit
D 2 or a "main flexible hose or connection hose"
which connects a trailer with the braking system of
a lorry. The front wheel flexible hose is unlikely
to snap as a result of a lorry overturning, and
judging from the photos on "A"™ page 6, he thought
that the "main flexible hose or connection hose"
did not snap as a result of the accident either.

He went on to say that a front wheel

flexible hose can be damaged - (1) by fair wear
and tear, (2) through being cut by a sharp instru-
ment or stone, or (3) due to pressure in it being
caught in anything. Besides that it could also
be due to the latent defect of the hose itself, or
to the points where it is connected to the metal
ends.

Sudden pressure on footbrakes would only
cause a hose to snap if it is very old. However
he found from experience that vehicles working in
rough terrain arec most prone to gradual brake
failure due to small cuts or fracture in either
types of flexible brake hose.

As regards changing down gears the first
defendant was not guite sure whether he was on
third or second gear just before the accident.

He could not have changed into first gear in a
lorry of this sort and in any case this expert
witness said that where the brakes had failed on a
steep decline, the engine braking system would be
of little use.

The defence denies negligence and in the
alternative pleads inevitable accident.

"Inevitable accident amounts essentially to
a denial that due care was not exercised.
The defence is in effect but another way of
saying that the defendant has not been
negligent and, as such, shows only that an
essential ingredient of liability, namely,
carelessness, had not been established." -
Clerk & Lindsell on Torts - Thirteenth
Ldition - Paragraph 975.

In his report first defendant would appear to
attribute the accident to a skid. In Laurie v.

In the High
Court
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Judgment
23rd October
1973
(continued)
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Raglan Building Co. Ltd. 1) it was held that the
fact that an accident was due to the skidding of
a lorry was neutral, and the onus was upon the
defendants to show that their driver was not
negligent in the circumstances.

There is evidence that first defendant was
going at a speed which, permissible in other
vehicles, is regarded by the Road Transport
Department as being unsafe for a lorry with
trailer of this type. At the Inquest he admitted
going at a speed of about 30 miles per hour.
According to Ahmad (PW 1) the maximum permissible
speed of lorry and trailer was 20 miles per hour.
As I have mentioned earlier on being pressed he
admitted that the trailer had swayed from side to
side, and as he had said at the Inquest, he had
tried to stop the lorry by applying the brakes
gradually.

"The burden rests on the defendant to
show inevitable accident. To sustain
that, the defendants must do one of
two things. They must either show
what was the cause of the accident,
and show that the result of that cause
was inevitable, or they must show all
the possible causes. one or other of
which produced the effect, and must
further show with regard to everyone
of these possible causes that the
result could not have been avoided".

- per LOfS Justice Fry on The Merchant
Prince. )

On the balance it would appear that the
cause of the accident was excessive speed.
Apart from the reluctant admission of the
first defendant himself that the trailer had
swayed from side to side immediately before
the accident and that such swaying would only
occur when it was travelling fast, the mechanical
engineer called by the defendants confirmed that
the sway of the trailer would vary with speed.
I am therefore inclined to believe that first
defendant approached this bend on a downward
incline, on a wet road at a speed excessive in
the circumstances. That would account for the

21) (1941) 3 A1l E.R. 332
2) (1892) P 179
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skid, and flexible hose had probably broken when
the driver in a desperate effort to avert disaster
had stepped hard on the breke pedal. The snapping
of the flexible hose (and this covers both types

of flexible hoses) was therefore the result of
defendant's act of negligence i.e. speeding in
circumstances fraught with danger, and not the
cause.

Having decided that defendants are wholly
to blame for the accident which occurred through
the driver's negligence, the next issue is whether
they are entitled to be indemnified by the Third
Party, the Insurers of the lorry.

In paragraph 2 (b) of Defendants' Statement
of Claim against the Third Party, defendants allege
that at the material time the deceased was travelling
in their motor lorry without payment of any hire or
reward, but (1) in connection with defendants'
business, or (2) alternatively getting a 1lift for
social, domestic or pleasure purposes. Defendants
no doubt had in mind the stamped endorsement of the
policy under the heading "Limitations as to Use".

The Insurers contend that they are not liable
by virtue of Exception (iii) to Section II of the
Policy which reads as follows:-

"The Company shall not be liable in respect of:

(iii) death of or bodily injury to any person
(other than a passenger carried by reason
of or in pursuance of a contract of
employment) being carried in or upon or
entering or getting on to or alighting from
the Motor Vehicle at the time of the
occurrence of the event out of which any
claim arises".

Mr. Atma Singh Gill for the defendants would like
me to consider the question of liability to indemnity
on the basis of whether there is a conflict between
Exceptions (ii) and (iii) to Section II and the
Limitations as to Use endorsement. He submitted
that the latter endorsement overrode the exceptions
earlier mentioned.

For the purposes of this action I think it will
be more useful to decide whether in the first place
there had been a user of the lorry contrary to the
"Limitations as to Use" endorsement.

In the High
Court
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Judgment
23rd October

1973
(continued)
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In the High The proposal and declaration form filled in
Court by the second defendant and referred to in the

— preamble to the policy should have been produced

No. 24 since it forms part of this contract of insurance,

' and would no doubt tell us the exact nature of
Judgment second defendant's business. The nature of
23rd October defendant's business is not mentioned anywhere
1973 in the policy itself.  However in view of the
(continued) Insurer's admission in his Statement of Defence
regarding paragraphs 2 (b) and (c¢) of the 10

Defendants' Statement of Claim, I assume that
it is not disputed that second defendant's
business was logging and the processing of logs
at his sawmill.

The lorry attendant at the time of the
accident - (PW 1) - was not even acauainted
with the deceased, merely saying that the
latter had got into the lorry at Kuala Pilah
after speaking to first defendant. First
defendant however recognized him as an official 20
of the Forest Department, Deceased told him he
wanted a 1lift to Seremban and the driver agreed
to give him a 1ift free of charge, fearing to
annoy one in a position of authority in the
timber trade. There was no suggestion that
deceased's trip to Seremban was in order to
inspect second defendant's sawmill there or
that it was in the course of his duties as
Forest Ranger. Neither of his colleagues Vong
Ah Pin (CW 1) nor Ibrahim (DW 3) were able to 30
say if the deceased had been travelling in the
course of his duties. I am satisfied that he
was merely getting a free lift, which Ibrahim
said was commonly taken by Foresters and Rangers
before this accident, from timber lorries.

In so far as the deceased was concerned I
am of the view that this gratuitous giving of
a 1ift is not within Limitations as to Use
clauses (1) and (2).

Does this 1lift, given in fear of possible 40
consequences of a refusal, come under clause
(3) of the Limitations as to Use viz. "Use
for social, domestic and pleasure purposes" ?

Whether a vehicle on a particular occasion
was being used for a private or business purposec
is usually a pure question of fact. However,
it would be useful to consider a dictum of du (3)
Parcq, J in Passmore v. Vulcan Boiler & General

(3) (1936) 54 11. L.R. 92
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that "if the insured as a matter of kindness,
courtesy or charity, gave a 1lift ..vceeeecsns

to someone who happened to be on business of his
own, I have no doubt that the proper view would

be that the car was, for the time being, being
used for a social purpose®. On the evidence I
would without hesitation hold that a 1ift given
largely out of fear of the passenger is not a use
for social, domestic and pleasure purpose being
given neither out of kindness, courtesy or charity.

For use outside the "Limitations as to Use"
clause the Insurers are therefore not liable to
indemnify the Defendants.

It was also submitted on behalf of the
defendants that deceased had been carried "by
reason of or in pursuance of a contract of
employment®. My attention was drawn to the (4)
decision in Izzard v. Universal Insurance Co. y
where it was held by the House of Lords (in
construing a clause identical to Exception (iii)
to Section II of the Policy) that the “contract
of employment"™ need not be necessarily with the
Insured, but also applies to "persons who are on
the insured vehicle for sufficient business or
practical reasons, and has taken a contract of
employment in pursuance of which they are on
the vehicle®. If for instance deceased was on
his way to inspect second defendant's sawmill,
then the Insurers would be liable. However
on the evidence I would say that deceased was
merely taking a free 1ift to Seremban for
purposes of his own so that under this exception
the Insurers are again not liable.

Defendants' claim against the Third Party
is therefore dismissed with costs.

Because of the proviso to Section 7 (3) of
the Civil Law Ordinance, 1956, the gratuity
payment to the widow will not be taken into account
in assessing damages.

I would place the extent of dependency at
g200 per month. Deceased was 49 years old at
the time of his death. Had it not been for the
accident, he would have continued working until his
retirement at the age of 55 years on a pension of
£1,223 per anmum (if he had taken 1/4 pension in
the form of gratuity). Taking into account the
possibility of obtaining other sources of earnings

(4) (1937) A.C. 773.
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after retirement and the vicissitudes of life, I
think a multiplier of 9 would be appropriate, so
that general damages would amount to 200 x 12
x 9 = g21,600.

Since the Plaintiffs have omitted to give
evidence of special damages, there shall be no
award under this heading.

The defendants shall also pay the Pleintiffs!
costs.

Signed : Van Suleiman bin 10
Pawan Teh,

JUDGE, HIGH COURT,
ITATAYA.

SERLIBAN,
23rd October, 1973.

N. Ramachandran, Esq., of
Messrs. N. Ramachandram & Co.,
of Seremban. . for Plaintiffs

Atma Singh Gill, Esqg., of
llessrs. Atma Singh Gill & Gill 20
of Seremban. o for Defendants

V.C. George, Esq., of Messrs.
Ng Lk Teong & Partners of
Kuala Lumpur. .o for Third Party
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No. 25
IN THE HIGH COURT IN MALAYA AT SEREMBAN

Civil Suit No. 158 of 1965

BETWEEN

Fatimah binti Abdullah (f) and

Mohd Yusof bin Ibrahim as

Administrators of the Estate of

Ibrahim bin Kimpal, deceased Plaintiffs
AND

1. Tan Keng Hong

2. Yoong Leok Kee Corporation Ltd. Defendants
AND

New India Assurance Company Ltd.,
Kuala Lumpur. Third Party

BEFORE THE HONOURABLE MR. JUSTICE

V L ial]

IN OPEN COURT

This 23rd day of October 1973

ORDER

This Suit coming for hearing on the 30th
May, 1972; the 5th June, 1972 and the 12th
July, 1972 and on 1l4th July, 1972 in the
presence of Mr. N. Ramachandran of Counsel for
the Plaintiffs hercin, Mr. Atma Singh Gill of
Counsel for the Defendants and lr. V.C. George
of Counsel for the Third Parties UPON READING
the pleadings herein AND UPON HEARING the
evidence of the parties and what was alleged by
Counsel for the parties aforesaid IT WAS
ORDERED +that this suit be stood down for
judgment and upon this suit coming up for
Judgment this day in the presence of IMr. P.S.
Maniam mentioning on behalf of !Mr. N. Ramachandran
and in the presence of Mr. Atma Singh Gill
aforesaid who also mentioned on behalf of lr.
V.C. George IT IS ORDLRED +that the Defendants
do pay the Plaintiiis General Damages based
on a dependency of 200.00 per month on a
purchase of 9 years in the sum of #21,600/-

In the High
Court

No. 25

Order
23rd October,
1973
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(continued)

52.

only AND IT IS ORDERED +that there be no order
as to the claim of Special Damages, AND IT IS
FURTHER ORDERED that the Defendants' action

against the Third Parties be and is hereby
dismissed AND IT IS LASTLY ORDERED that the
Defendants do pay the Plaintiffs and the Third
Parties respectively the costs of this suit as
taxed by a proper officer of this Court based
on the Higher Scale as shown in the Schedule
of Costs.

Given under my hand and the Seal of
this Court this 23rd day of October, 1973.

Sd: Kang Hwee Gee
Senior Assistant Registrar,
(L.S.)
High Court,

Seremban.

10
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53.
No. 26
NOTICE OF APPEAL
IN THE FEDERAL COURT OF MATAYSIA
(APPELLATE JURISDICTION)
CIVIL APPEAL No. 1%6 of 1973
BETWEEN

1. Tan Keng Hong
2. Yoong Leok Kee Corpn. Ltd.

AND

Fatimah binti Abdullsh (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estate of
Ibrahim bin Kimpal, deceased

AND

New India Assurance Coupany Ltd.
116 Batu Road, Kuala Iumpur

In the Federal
Court

No.26

Notice of
Appesl
14th November

1973

Appellants

Respondents

Respondents

(In the Matter of Civil Suit No. 158 of
1965 in the High Court in Malaya

at Seremban
BETWELN

Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estate of
Ibrahim bin Kimpal, deceased

AND

1. Tan Xeng Hong
2. Yoong Leok Kee Corpn. Ltd.

AND

New India Assurance Company ILtd.
116 Batu Road, Kuala Iumpur.

NOTICE OF APPEAL

Plaintiffs

Defendants

Third Party )

TAKE NOTICE that Zan Keng Hong and Yoong Leok Kee
Corpn. Limited being dissatisfied with the decision
of the Honourable Mr. Justice Wan Suleiman bin
Pawan Teh given at the High Court at Seremban on the
25rd day of October 1973, appeal to the Federal Court



54,

In the Federal against the whole of the said decision.

Court
Dated this l4th day of November, 1973.

Yo.26 Sd. Atua Singh Gill & Co.
Notice of .
Appeal Solicitors for the Appellants
14th November m,.
1973 ' . .
(continued) (1) The Chief Registrar

Federal Court
Kuala Iumpur.

and to:

(2) Senior Assistant Registrar
High Court,
Seremban.

And to:

(3) The Respondents and/or their Solicitors
Messrs. N. Ramachandran & Co.,
Yusof Building,
Seremban.

And to:

(4) The Third Party and/or their Solicitors
Syarikat Ng Ek Teong, Zain & Selvarajah
Bangunan Persatuan Hokkien Selangor,
Jalan Weld, Kuala Iumpur.

10
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No.27 In the Federal
Court
MEMORANDUM OF APPEAT
IN THE FEDERAL COURT IN MATAYSIA No.27
Memorandum of
(APPELLATE JURISDICTION) Appeal
FEDERAL COURT CIVIL APPEAL NO. 136 of 1973 Q4ry December
BETWEEN
1. Tan Xeng Hong
2. Yoong Leok Kee Corpn. Ltd. Appellants

AND

Fatimah binti Abdullah (f) and Mohd
Yusof bin Ibrahim as Administrators
of the Estate of Ibrahim bin Kimpal,

deceased Respondents
AND

New India Assurance Company Ltd.

116 Batu Road, Kusla Lumpur. Respondents

(In the Matter of Civil Suit No. 158
of 1965 in the High Court in lMalaya
at Seremban

BETWEEN

Fatimah binti Abdullah (f) and Mohd
Yusof bin Ibrshim as Administrators
of the Estate of Ibrahim bin Kimpal,
deceased Plaintiffs

AND

1. Tan Keng Hong
2. Yoong Leok Kee Corpn. Ltd. Defendants

AND

New India Assurance Company Ltd.
116 Batu Road, Kuala Lumpur. Third Party)

MEMORANDUM OF APPEAT,

TAN KENG HONG and YOONG ILEOK KEE CORPORATION LTD.
abovenamed first and second Defendants appeal against
the whole of the decision of the honourable Mr. Justice
Wan Suleiman bin Pawan Teh given at Seremban on the
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In the Federal 23rd day of October, 197% on the following grounds:-

Court
1.
No.27
Memorandum of
Appeal
24th December
1973
(continued)
20
50
4,

The Learned Judge erred in law in making a
finding of fact of negligence on the part of
First Defendant and or altermnatively the said
finding is against the weight of evidence in
that the cause of accident was due to the
alleged excessive speed and the alleged skid
thereto because:-

(i) There was no evidence of speed or
alternatively contradictory evidence of 10
speed and the Learned Judge should have
rejected the evidence.

(ii) There was no evidence of skid or
alternatively the alleged evidence of skid
in the police report which was lodged
under strain of mind of the said driver
due to the fatal accident, ought to have
been disregarded.

The Learned Judge erred in law in rejecting the
Defence of inevitable accident as there was 20
aiaple evidence on record of the latent defect

of the braking system in thabt:-

(i) in the testimonies of PW 1; DW 1 as
to the effectiveness of the brakes prior
to the accident;

(ii) in the testimonies of PW 1 and DW 1 as
to the sudden failure thereto;

(iii) the testimony of the expert DW 4 as to
the latent as opposed to patent defect
of the braking system. 30

The Learned Judge misdirected himself when he
failed to consider the evidence and Submissions
on behalf of the Defendants as to their
liability towards the deceased at Common Law,
who was merely a licensee travelling as a
gratuitous passenger, having found that such
1ifts to such licensees were customary.

The Learned Judge erred in law as to the quantum
of award to the Plaintiffs in that:-

(1) In arriving at a dependency of £200.00 per 40
month when there was absolutely no
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evidence on record of such payment or In the Federal
receipt by the widow and the deceased Court
lived at the forest quarters at
Simpang Pertang and maintained

himself from his said monthly income No.27
and only bought sundries for the Memorandum of
family's household. Appeal
24th December
(ii) He gave 9 years purchase for a man of 1973
49 years of age, and calculated the (continued)

same by straight multiplier of
$200.00 x 12 x 9 = £21,600.00, instead
of adopting the actuarial table.

(iii) And making a global award when there
were no dependants except the last
three children and the youngest of
whom was over 18 years when the case
was heard in 1972 and thereafter
leaving the deceased's wife only as
his dependant.

The Learned Judge erred in law in not con-
sidering adequately the liability of the

2rd Party under the Contract of Insurance
(Coumercial Policy No. 10919) as to the
"Iimitations of Use" clause 1, the use of which
was in connection with that of their
assured's business, and if so found then the
Insurers were liable and the Learned Judge
having made a specific finding of such a
fact erred to hold otherwise and clause 2
use for the carriage of passengers (other
than for hire and reward) in connection
with Insured's business.

The Learned Judge erred in law in rejecting
the Defence that the said 1ift to the deceased
was being given by the lst Defendant to the
deceased for social domestic and pleasure
purposes as covered by Clause 3 of
"Timitations of Use" Endorsement and the said
Policy being a Commercial policy and not merely
a 3rd party compulsory insurance Policy,
required by law and furthermore the Defendants
had proved the custom of Foresters and Rangers
to get lifts from timber lorries as an act of
courtesy.

Dated this 24th day of December, 1973.

Sd: Atma Singh Gill & Co.
Solicitors for the Appellants
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1973

(continued)

No.28

Judgment
2nd March

1974

580
To:
The Chief Registrar

Federal Court, Malaysia,
Kuala ILmmpur.

And to:

The Respondents and/or their Solicitors,
Messrs. N. Ramachandran & Co.

Yusof Building,

Seremban.

And to: 10

The Respondents/Third Party and/or
their Solicitors,

Messrs. Ng Ek Teong & Partners,
Bengunan Persatuan Hokkien Selangor,
Jalan Weld,

Kuala Lumpur.

The address for service of the Appellant is
Messrs. Atma Singh Gill & Co., of No. 1 Jalan
Tunku Hassen, Seremban.

No.228 20
JUDGMENT

IN THE FEDERAL COURT IN MALAYSIA HOLDEN AT
KUATA TLUMPUR

(APPELLATE JURISDICTION)
FEDERAT, COURT CIVIL APPEAL No. 1%6 of 1973
(Seremban High Court Civil Suit No.158/1965)

BETWEEN

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Appellants/
Defendants

AND 30

1. Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estate
of Ibrahim bin Kimpal, Respondents/
deceased Plaintiffs
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2. New India Assurance Co. Ltd., Respondents/
Kuala Iumpur. Third Party

Coram: Suffian, C.J., Malaya;
Gill and
H.S, Ong, F.JdJ.

SUFFIAN, C.J. MALAYA
(delivering Judgment of the Couxrt)

On 1lst June, 1963, Ibrshim bin Kimpal was
riding on a lorry, being driven by Tan Keng Hong,
the first defendant employed by Yoong Leok Kee
Corporation Ltd. (the second defendant) along the
Kuala Pilah-Seremban road. Going down a slope at
the bottom of which was a bend, the lorry loaded
with timber overturned because of brake failure and
as a result Ibrahim was killed. The administrators
of his estate (plaintiffs) won Jjudgment for damages
in negligence against the two defendants, but the
learned trial judge held that the insurers of the
lorry, the New India Assurance Company Ltd., who had
been made a third party, were not liable to
indemnify the defendants, who would therefore have
to pay damages out of their own pocket.

The defendants appeal to us.

During the course of the arguments for reasons
stated then, we indicated to counsel that we
dismissed the appeal against liability and against
quantum.

It now remains for us to deal with the question

whether or not the insurers are lisble to indeunify
the defendants.

The policy provides by section II that -
"The company (third party) will subject to the

limits of liability indemnify the insured (the

second defendant and his servant the first

defendant) in the event of accident caused by or
arising out of the use of the motor vehicle ...
which the insured shall become legally liable to

pay in respect of .... death to any person."

Then "Exceptions to Section II" mention eight
exceptions to the above undertaking by the insurers,
two of which are masterial. The material parts are

In the Federal
Couxrt

No.28

Judgment
2nd March 1974
(continued)
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exceptions (ii) and (iii) which read:

of -

"The company shall not be liable in respect

(11)

death of .... any person in the
employment of the insured arising out
of and in the course of such
employment;

(iii) death of .... any person (other than

a passenger carried by reason of or in
ursuance ol a contract of employmen
eing carried 1N OF UPON ccoscesesthE

motor wvehicle at the time of the
occurrance of the event out of which
any claim arises."”

We are concerned mainly with the words under-

lined.

Insurance Co. ILitd.

On the authozigy of Izzard v. Universal

, a House of Lords decision,

which we respectfully follow, it is clear that the
above provisions of the policy mean this, that -

(1

(2)

(3)

the insurers will indemnify the second
defendant and his servant against third party
risks, but this is subject to the limits of
liability stated in the policy;

in accordance with the limits of liability
stated in the policy;

(a)

(v)

but - and this is an important qualification

the insurers will not be liable to
indemnify the defendants in respect
of third party claims from persons
in the employment of the second
defendant whose death arose out of
and in the course of that employment;
and

the insurers will not be liable in
respect of death of any person being
carried in the lorry at the time of
the accident;

the insurers will be liable to indemnify the
defendants in respect of the death of any

(1) (1937) &.C. 773.

10
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passenger carried on the lorry by reason of
or in pursuance of a contract of employment.
This is clear from the words underlined in
exception (iii) to section II.

In this case, the contract of employment cannot
mean contract of employment with the second
defendant, because exception (ii) clearly excludes
the insurers from liability in respect of death
of any person in the employment of the second
defendant arising out of and in the course of such
employment. So it is clear that the words under-
lined can only mean that the insurers will be
liable to indemnify the defendants in respect of
the death of a passenger not employed by the
second defendant and carried by reason of or in
pursuance of a contract of employment.

From the above it is clear that the insurers
are liable to indemnify the defendants if Ibrahim
bin Kimpal was a passenger carried on the lorry
by reason of or in pursuance of a contract of
employment between him and his employer not being
the second defendant.

On the authority of Baker v. Provident
Accident and White Cross Insurance Co. Ltd. (2), a

decision o Cassels J., we hold that a person is
carried "by reason of" a contract of employment if,
for instance, he is directed by his employer to
travel in a vehicle, and the employer is able to
give that direction because of the relationship

of employer and employee; and that a person is
carried "in pursuance of" a contract of employment
if it is a term of the contract that he shall be
carried.

The question then arises: what was the status
of the deceased when he was riding on the lorry?

The second defendant had a timber concession
in the jungle at Bukit Tinggi and 32 miles away
in Seremban they had a sawmill. On the day of the
accident their driver (the first defendant) drove
the company lorry to the concession area, leaving at
about noon and arriving at the area at sbout 2 p.m.
He loaded up with timber and then left the area.
Soon he arrived at the Government forest checking
station in Kuala Pilah about 10 or 12 miles away
where the timber was checked by the Forestry

(2) (19%9) 2 A.E.R. 690

In the Federal
Court
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Department. He left the station and, on arriving
near the Rex Theatre about a quarter of a mile away,
the deceased (a Forester working for the Forestry
Department) stopped the lorry, asked for and was
given a lift to Seremban. It is not unusual for
timber lorries to give lifts to Forestry Department
employees who wish to visit logging areas in the
jungle and who wish to go to town. It was while
they were on the way to Seremban that the lorry
overturned and killed the deceased. The deceased's
job included the inspection of forest areas and the

inspection of sawmills. He supervised the concession

belonging to the company. A Forester may also have
to inspect timber lorries at checking stations or on
the way to sawmills to see whether royalty had been
paid on logs being carried. But there was no
evidence that the decased was on duty when he
boarded the lorry. On the evidence the learned
trial judge's finding was that the deceased was
nerely getting a free lift.

There was no evidence that it was a term of the
contract of employment between the deceased and the
Forestry Deoartment that he shall be carried in the
second defendant's lorry, so it cannot be said that
at the time of the accident he was being carried
on the lorry "in pursuance of" a contract of employ-
ment between him and his employers, the Forestry
Department.

There was evidence as stated that his
employers, the Forestry Department, could have
directed the deceased to travel in the lorry as
part of his official duty to check timber on the
lorry and the Department would have been able to give
that direction because of the relationship of
employer and employee, but there was no evidence
that the deceased was on the lorry on the fatal day
on official duty, and in the face of the learned
trial Jjudge's positive finding that the deceased
was then getting merely a free 1ift to Seremban, we
are respectfully of the opinion that the learned
judge was right in holding that the insurers are not
liable under the policy to indemnify the defendants.

We would therefore dismiss this appeal with
costs. Appellants' deposit to respondents against
taxed costs.

Judgnent delivered in Kuala M. Suffian
Tumpur on 2nd March 1974. (Tan Sri Mohamed Suffian)
CHIERF JUSTICE, MATAYA,

10
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Arguments in Kuala Iumpur on 18.2.1974.

Counsel:

Mr. Atma Singh Gill of M/s Atma Singh Gill
& Co., Seremban, for appellants.

Mr. N. Ramachandran of Serembsn for first
respondents.

Mr. V.C. George of M/s Ng Ek Teong & Partners,
Kuala Lumpur, for second respondents.

Authorities cited other than those mentioned
in Judgnment:

(1) (1966) 2 MLJ 4.

(2) (1971) 2 MIJ 24, 26.

(3) (1952) MLJ 69.

(4) Lewys (1945) 2 AER 555, 558-9.
(5) (1923) A.C. 74.

(6) (1969) 1 MLJ 49.

(7) (1969) 1 MIJ 215.

(8) (1962) MLJI 239.

(9) 2 MacGillivray, 5th Edition, paras. 2068
and 2069.

(10) (1958) MLJ 139.
(11) (1967) 2 MLJ xxix.
TRUE COPY
Sd: Illegible
Secretary to Chief Justice

High Court, Malaya
13 Mar 1974
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64.
No. 29
ORDER

IN THE FEDERAL COURT IN MALAYSTA HOLDEN AT KUATA
LUMPUR

(APPELLATE JURISDICTION)
FEDERAT, COURT CIVIL APPEATL, No. 136 of 1973
BETWEEN

1. Tan Keng Hong
2. Yoong Leok Kee Corpn. Ltd. Appellants

AND

Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Administrators of the Estate of

JTorahim bin Kimpal, deceased Respondents
AND

New India Assurance Company Ltd.

116 Batu Road, Kuala Lumpur. Respondents

(In the Matter of Civil Suit No. 158
of 1965 in the High Court in lMalaya
at Seremban

BETWELN

Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as
Adninistrators of the Estate of

Jborahim bin Kimpal, deceased Plaintiffs
AND

1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants
AND

New India Assurance Company ILtd.

116 Batu Road, Kuala Lumpur. Third Party)

CORAM: SUFFIAN, CHIEF JUSTICE, HIGH COURT, MATAYA;
GILL, JUDGE, FEDERAT COURT, MATAYSIA;
ONG HOCK SIM, JUDGE, FEDERAL COURT, MATAYSIA.

IN OPEN COURT

10
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THIS 2nd DAY OF MARCH 1974 In the Federal
Court
O R D E R
THIS APPEAL coming on for hearing on the 18th No.29
day of February, 1974, in the presence of Mr. Atma Order
Singh Gill of Counsel for the Appellants and Mr. 2nd March 1974
N. Ramachandran and Mr. V.C. George of Counsel for (continued)

the First and Second Respondents respectively;

AND UPON READING the Record of Appeal and the
written submission of Mr. Atma Singh Gill AND UFPON
HEARING Counsel as aforesaid, IT WAS ORDERED that
This Appeal do stand adjourned for judgment:

AND the same coming on for Jjudgment this 2nd
day of March 1974 in the presence of Mr. Atma Singh
Gill of Counsel for the Appellants and Mr. N.
Ramachandran of Counsel for First Respondents and
Mr. N. Ramachandran mentioning on behalf of Mr.
V.C. George of Counsel for Second Respondents:

IT IS ORDERED that the Appeal of the Appellants
be and 1is hereby dismissed with costs:

IT IS IFURTHER ORDERED that the aforesaid
Appellants do pay to the First Respondents the sum
of 221,600/~ (Dollars Twenty-one thousand and Six
hundred only) with costs;

AND IT IS LASTLY ORDERED that the sum of
£500/~ (Dollars: Five hundred) only deposited in
Court as security for costs of this Appeal to be
paid to the Respondents against their taxed costs;

GIVEN under my hand and the Seal of the Court
this 2nd day of March, 1974.

Sd: E.E. Sinm

CHIEF REGISTRAR,
FEDERAL COURT,
MATAYSIA.
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In the Federal No. 30
Court

ORDER GRANTING FINAL LEAVE TO APPEAL TO
HIS MAJESTY THE YANG DIPERTUAN AGURG

No.30
Order granting IN THE FEDERAL COURT OF MATAYSIA HOLDEN AT KUALA
Final Leave to LUMPUR
Appeal to His
Majesty the (APPELLATE JURISDICTION)
Aong Pipertuan FEDERAL COURT CIVIL APPEAT NO. 136 of 1973
19th August
1974 BETWEEN
1. Tan Keng Hong
2. Yoong Leok Kee Corpn. Ltd. Appellants 10
AND

1. Fatimah binti Abdullah (f) and
Mohd Yusof bin Ibrahim as Admini-
strators of the Estate of
Tbrahin bin Kimpail deceased

2. New India Assurance Coupany ILtd.
No. 116, Batu Road,
Kuala Iumpur. Respondents

(In THE MATTER OF CIVIL SUIT NO. 158 OF 1965
IN THE HIGH COURT IN MATAYA AT SEREMBAN 20

BETWEEN
Fatimah binti Abdullah (f) and

Mohd. Yusof bin Ibrahim as
Administrators of the Estate of

Tbrahim bin Kimpal deceased Plaintiffs
and
1. Tan Keng Hong
2. Yoong Leok Kee Corpn. Ltd. Defendants
and
New India Assurance Coupany Ltd. 20
No. 116, Batu Road, Kuala Iunpur. Third Party)

CORAM: GILL, CHIEF JUSTICE, HIGH COURT IN MATAYA;
ATT, JUDGE, FEDERAT COURT, MATAYA;
ONG HOCK SIM, JUDGE, FEDERAL COURT, MATAYSIA.

IN OPEN COURT

THIS 19TH DAY OF AUGUST 1974
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O R D E R

UPON MOTION made unto Court this day by Mr.
Atma SIngh Gill of Counsel for the Appellants
abovenamed in the presence of Mr. N. Ramachandran
of Counsel for the lst named Respondent and
Mr, V.C. George of Counsel for the 2nd named
Respondents abovenamed AND UPON READING the
Notice of Motion dated the 29th day of July 1974
and the Affidavit of Mr. Atma Singh Gill affirmed
10 the 20th day of July 1974 and filed in support of
the Motion AND UPON HEARING Counsel as aforesaid
IT IS ORDERED That final leave be and is hereby
granted to Appeal to His Majesty the Yang
Dipertuan Agung from the Judgment of this Court
given on the 2nd day of March 1974 against the
Second Respondents, the New India Assurance
Company Limited only AND IT IS LASTLY ORDERED
that the costs of this spplication be costs in the
cause.

20 GIVEN under my hand and the
Seal of The Court this 19th day of August, 1974.

L.S. Sd: E. E. SIM
CHIEF REGISTRAR,
Kuala Immpur.

EXHIBITS

"A"(l)
Accident Report No. 35/63

POLIS DI-RAJA MATAYSTA
30 SATINAN REPORT
No. Report: 35/63 Rumah Pasong: Paroi
Pada: 6.25 p.m. petang 1.6.1965 Fasal sic
Aduan: Tan Keng Hong I/C NS 260946 (02%7231)

In the Federal
Court

No.30

Order granting
Final Leave to
Appeal to His
Majesty the
Yang Dipertuan
Agurg

19th August
1974
(continued)

Exhibits

nAn (l)

Accident
Repoxrt

No. 35/63
lst June 1963



Exhibits

nAn (1)

Accident
Report

No. 35/63

1st June 1?63
(continued

68.

Bangsa: Chinese Umor: 31 tahun Kerja: ILorry
Driver

Dudok di: No. 23 Main Street, Port Dickson, NS
Jurubahasa Daripada Kapada

Saksi-nya

Kata aduan:

On 1lst June, 1963 at about 4.45 p.m. I left
Kuala Pilah by a motor lorry No. NA 3664 loaded with
timber together with a forester - a male Malay
and an attendant named Ahmad Rassim for Seremban. 10
On arrival at the 9th milestone Kuala Pilah/
Seremban Road, my lorry skidded and landed on the
side of an embankment. At that time both the
forester and the attendant was pinned beneath the
lorry so I stopped a taxi and headed to nmy office
"Yoong Leok Kee Sawmill" to look for help. After
getting the necessary assistance we proceeded to
the scene of the accident and established that the
forester and the attendant had been taken away to
hospital. That's all I have to say. 20

.
Sa'ln © 0000 O0CODO0K&OS© 000660000

Checked and Found correct
by Foong Kuan Fatt Certified true copy
Sgd: Sgd: Illegible
(Yusof Ismail) A/DSP
Pegawal Penjaga Daerah Polis
Seremban, Negri Sembilan
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upn (2)
SKETCH PLAN OF PAROI REPORT
25/63 _1:6,63
P T T0 8
To Seremban.
(enbanment )

embarkment

|

TO K.Pilah

Traced by,
284¢: T11aacthln

RAVINE,

Ceartified true copy
8d: Yusof Isuail, Ag.DSP

Pegawal Penjaga Daoreh Polis
Sereabam.

kxhibits

nAM (2)

Sketch FPlan
with Key



Exhibits

npn (2)

Sketch Plan
with key
(continued)

70.

Key to sketch plan of Paroi
25/62 1.6.1963

A . Fix Point
B and C End of the trailer tyres
D o Centre tyres
E&F Front tyres
o} . Skid marks
X o Left hand side of the road when facing
Seremban from K.Pilah.
Y . Right hand side of the road when facing 10
Seremban from K.Pilah
2 . Bridge
Measgurements
A to B - 49 feet
A to C - 20' of
A to D - 28" ot
A to E - 41
A to F - 36' 4°
X to ¥ - 16' &"
B to G - 50' 4% 20
Z to z - 26" 3"
0O to x =~ 3!

Certified True Copy
Sgd:

(Yusof Ismail) Ag. DSP
Pegawai Penjaga Daerah Polis

Seremban.
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71.

npn (3) Exhibits
Vehicle Examination Report

v (3)
Vehicle
C.W. 289-90/63 cle
Magistrates' Court, gmﬂigatlon
Seremban. epo
9th July 1963
Exhibit "P.3"
Inquest No.42/63
Sd. ?
Magistrate,
Seremban.

ROAD TRANSPORT DEPARTMENT
FEDERATION OF MATAYA

Report on the Examination of a wvehicle.

Requested by 0.C. Traffic Police, Seremban.

Vehicle No. NA %664 € ... Austin ... (Class ..
Good) was inspected + T/N gng-wead-tessed /Tractor
S/Trailer by the undersigned at Traffic Yard,
Seremban on 4.6.63.

I found as follows:-—-

+(1)

()
(3)
(%)

(5)

(e)
(7)

That owing to accident damage the vehicle

could not be tested by driving it on a road

A static test of the condition of the brake

and steering was carried out with-the-resd-whkeeis
reiged-off-the-ground.

The condition of the foot brake. flexible hose
broken - unable to determine.

The condition of the hand brake appeared to be
in order.

The condition of the steering appeared to be
in order.

The condition of the tyres was:i-

Near side front .. 40% .. near side rear 80% .. 80%
Offside front wo 40% .. offside rear 80% .. 80%
The condition of other components was: cccsccocscesos

Damage which appeared to have been caused in an
accident was:-
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Inquest
Notes
10th April
1964

(8)

Date:

72.

Tractor (1) Front bumper was tiled upwards
ont n/s mudguard was pressed in

3) Bonnet had dents on the n/s (?) Cab-
pillars are bent; n/s wooden pillar was
cracked. The whole roof was missing. The
back of cab is on the slant. The seats were
missing (4) Tool tray-planks were missing and
reai beam broken (5) Exhaust pipe - bent &
broken.

The general condition of the vehicle (dis- 10
counting the effects damage) was:-

Unable to determine

Date: 9.7.63. Signature ...ccc000?

+ Delete where not applicable

Appointment: Examiner

ROAD TRANSPORT DEPARTMENT
NEGRI SEMBILAN

SEREMBAN POLICE
DISTRICT REGISTRY

17 Jul 1963. Recd. 20

uAn (5)
Inquest Notes

Before me in the Open Court
This 10th day of April 1964.

Sd: DMohd Yusof
Magistrate, N.S.
Sitting at Seremban.

R.I. 42/63
SDR. 40/63

Enquiry into the death of 20
Tbrahim bin Kimpal

Chief Inspector Harbhajan Singh for
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POlice. WOlO - Mibits
Tan Keng Hong a/s in Hokkien. npn (5)
Lorry driver living at Yoong Leok Kee Sawmill, Inquest

Paroi. Notes

10th April
On 1.6.63 about 12.00 noon I left the sawmill 1964
driving lorry NA 3664 for Kuala Pilah. The lorry (continued)

was with a trailer. One, Ahmad b. Kassim, was
the attendant (Ahmad bin Kassim idd.) At about
3.00 p.m. I arrived at Bukit Tinggi and after
loading the timber logs left Bukit Tinggi. There
were about 3 logs. They were long logs of about
20 £t in length. They were placed in the lorry
and bound with steel chains.

When I left Bukit Tinggi, the lorry attendant
was seated by my side in the cab. VWhen I had
left the K.P. checking station and on my way
opposite the Rex K.P. Theatre I met a Malay Male.
I know the person but I do not know his name.
He was working in the Timber checking statim.
This man stopped my lorry and told me that he wanted
a 1lift to Seremban and I agreed to take him along.
He was seated beside me between the attendant and me.

On arrival at the 9th milestone Seremban/K.P.
Road after negotiating a bend I felt the trailer
behind was swaying about. I tried to control the
lorry but was not successful. Finally the lorry
fell on its left side and landed with all its wheels
in the air.

I managed to crawl out of the cabin. I saw
the attendant pinned under the roof of the cabin
and the other person by the side also pinned down.
The attendant was able to get himself free but I
failed to pull the other person. A van passed by
on its way from K.P. I wanted to ask for help
from the occupants of the van but they were all
females. A taxi then passed by and I requested the
taxi~driver to help me but he told me to inform my
towkay. I went in the taxi to Paroi. The towkay
was subsequently informed. I went to Paroi P/S.
I was injured on my right hip. One of his legs
were fractured. There were 3 passengers in the taxi
snd I asked all of them to help but they refused.
I left X.P. about 4.10 p.n. The accident occurred
sometime past 5.00 p.m.
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I was going about 30 m.p.h. just before the
accident. At this stretch of road, the road is
going downhill. There was a bridge and a bend
nearby. The surface of road was wet as it was
after a rain. I was not travelling fast but I
cannot explain why the trailer should sway from
side to side.

I have been a lorry driver for the past 6 - 7
years. I had been driving this particular lorry
6 months prior to incident.

After informing the towkay and making report
I returned to the scene with the sawmill clerk.
When I returned to the scene the police had already
arrived and I found that the injured persons were
no more there. I was told that the injured
persons were taken away by a passing motorist.

There was a Cpl. and P.C. at the scene.
There was no Inspector. I arrived at the scene some-~
time past 6.00 p.m. and left with Cpl. and P.C. at
about 7.00 p.m. (Insp. Hashim called in) I did
not see this Imspector at the scene.

On that very night, the lorry was towed to
Seremban.

I do not know whether the lorry was examined
by the R.I.M.V. (NRIC of Ibrahim bin Kimpal shown
and produced as Exh. A for identification). This
is the photo of deceased to whom I gave a lift.

This lorry which I was driving was a timber
lorry. When I felt the trailer swaying from side
to side I tried to stop the lorry by applying the
brakes gradually.

Sd: Yusof
10.4.

We2 -

Ahmad bin Kassim a/s in Malay:-—

Lorry attendant living at Kg. Paroi,
Seremban. Aged 19. I am employed by Yoong Leok
Kee Sawnmill, Paroi.

On 1.6.63 at 12.00 noon I was the attendant of
lorry NA 23664 with W.1l as driver from the sawmill to

10

20

30
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Bukit Tinggi. At Bukit Tinggi 3 timbers were
loaded on the lorry and then we left for Seremban.
At Forest checking office K.P. we stopped and
proceeded on to Seremban. Near Rex K.P. Theatre
a male Malay asked for a 1lift and he sat between
me and W.1l.

We left K.P. about 5.00. At about 5.45 p.mn.
we reached the 9 m.s. Seremban/K.P. Road. At the
sawnill before we left I checked the brakes and I
found them in order. When we reached the 9 m.s.
we were going down hill and I saw W.1l spplied the
brakes but had no effect. The lorry proceeded on
at a speed down the slope. W.l then manouvered
the lorry by following the road and the lorry
gathered speed.

After negotiating a bend, W.l could not
control the lorry anymore and the lorry turned
turtle. I d4id not see the speedometer as there was no
speedoneter in the lorry. I think the lorry was
going at about 30 - 35 m.p.h. before it capsized.
When it capsized I did not remember what had happened
next. I was really unconscious and regained
consciousness at the Hospital.

I was admitted to Hospital for about 4 months.
I was injured on ny right leg. It was not raining
then and the road was not wet.

(Bxh. A idd.) This was the person who got
the 1lift.

Sd: Yusof
10.4.

w.3 -
Hashim bin Abdul Rshman a/s in English:
Sr. Police Inspector 0.C. Traffic Seremban.

On 1.6.6% at 7.05 p.m. as a result of inform-
ation received I proceeded to 9 m.s. S'ban/K.P.
accompanied by a police photographer. On arriving
at the scene, there was a timber lorry on the right
side of the road as one faces K.P. The lorry was
NA 3664. It was a timber lorry with trailer. All
its wheels were in the air. It had overturned.

The whole of the cab was smashed. There was

Exhibits
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Notes
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1964
(continued)
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no one at the scene. From the P.C. who was there
I found out that a Malay male who was seriously
injured had been taken to Hospital.

As one proceeds to Seremban, it is a down
hill slope. There was left hand bend as one
proceeds towards K.P. and it was about 10 yds away
end it was a sharp bend. At the bend there was
a bridge.

There was a skid mark.

I took measurements of the road and drew a 10
sketch plan (sketch plan produced as Exh. P.l and
Key P.1l K.).

I instructed the photographer to take 3 photos
of the scene that night and another 2 the following
morning. (g photos identified produced as
Exh. B1l -~ 5).

This lorry was carrying 3 logs. One was
longer than the other 2. They were bound by steel
chains. The whole logs were not intact. The chain
had broken. 20

I then proceeded to the Hospital, where I found
a male Malay, Ibrshim b. Kimpal. When I arrived
there, he had died. I was informed he died at
8.00 p.m. I took possession of his NRIC. (Exh. A
now becomes Exh. P.2.). I saw W.2. at the
Hospital.

I instructed that the lorry be removed to
Seremban Transport Yard.

I then issued a P.M. oxder.

On the following day I identified the body to 30
the medical officer for p.m.

On 4.6.63 the lorry was examined by the Vehicle
Examiner and I received the report on 9.7.63
(produced as Exh. P.3.).

On 5.8.63 I received the p.m. report (produced
as Exh. P.4).

Sd: Yusof
10.4
(Witness released)



10

20

7.
W.4 -

Zainal b. Hj. Ahmad a/s in Malay.
D/P.C. 25139 stationed at Seremban.

On 1.6.63% at 7.05 p.m. I accompanied W.3 to
9 m.s. S'ban/K.P. Rd. On his instruction I took
3 photos and on the next morning I took another
2 photos. These are the negatives (produced as
Exh. P.5 A - E and Exh. B. 1 - 5 now becones
Exh. P.6 A - E).

Sd: Yusof
10.4.

Verdict:

Death by misadventure but the Court cannot
exclude the possibility of the driver being
careless in driving the lorry.

Cause by death:

Stoved in chest from multiple fracture of
ribs and rupture heart, when deceased was pinned
underneath the cab of lorry NA 3664 when it
overturned at 9 m.s. S'ban/K.P. R4.

Sd: Yusof
10/4
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Motor Polic
No. M.V. (C
619/04/10223/63

COMMERCIAL VEHICLE

G S T
COMPANY LIMITED.

Kiala Lumpur Branch @
Indian Chamber of Commeree Building.
1IN, Ratu Road,
P. 0. Box 88
Kuala Luntpur.

Head Office :
Mahatma Gandhi Road

Motor Policy
( COMMERCIAL VEHICLE ).

D
. o~

WI)CL Cab the fnsueed by a proposal and d eclaration which shall be the basis of

deemed  to be ineorporated herein has applind to TIE 88 NCE COM

(hereinafter called “Uhe Company’) for the inzurance horcinafter contained and has paitd or a

Premium as conssderation for such insurance

Mow this Policy Wlitnesscth:-

That in re pect of cvents occurring during the Period of Insurance and subject to the terms exceptions
uned conditions contained herein or endorsed hereon (hercinafter collectively referred tn as the Terms of tiis
policy)

Y TINITED
ed to pay the

SECTION [—LOSS OR DAMAGE.

1. The Company will indemnily the Insured against losr of or dumage to the Motor Vehicle and 1ts accessories
i spare parts whilst thereon

(#) by accidental cvltision or overturning or cullisi
down or consequent upon wear and teasr

(b) by firc external explosion scif-ignition or,

(¢) by malicious act

(d) Wauilst in transit (including the pro@ of loading and unloading incidental to such transit) by
(i) road rail inlund waterway lift or “clevator
(i) direct sca route across the straits between the island of Penang and the mainland

cal break-

quurturning consequent upen mecha

fyhing or burglary houscbreaking or theft

2. At its own option the Company may pay in cush the amount of the loss or damage or may repair
reinstate or replace the Motor Vehicle or any part thercef or its accessorics or spare purs. The hability
the Company shall not exceed the value of the parts lost or damaged amt the reasonable cost of fitting such
parts. The hured’s estimate of value stated in the Schedule shall be the maximum amount puyable py ine
Company in respeet of any claim for loss or dumage.

=N

2. If the Motor Vehicle is disabled by reason of loss or damage insurest under this Policy the Compary
will suhject to the Limits of Liahility bear the reasonshle cost of protection amd removal to the reures
repairers amnd of delivery within the country where the loss or dumage was sustinal,

§. The Tnsured nay authorise the repuir of the Motor Vcehicle neceseitated by damage for which the
Company may b lishle under this Policy provided that:—
(a) U estimated cost of such repair dees not exceed the Authorised Repair Limit
(h) a detuiled estimate of the cost is forwarded to the Compuny without delay

EXCEFTIONS TO SECTION L

The Canmipany shall not be liahle to pay for
(i} convequential Joes depreclation wear znd tear nechanical or eleclrical breakdowns failures or breakages
¢ir) limage vaused by overlomling or strain
Giii)
(iv) g 10 tyres unle

SECTION TI—LIABILITY TO THIRD PARTIES

e saused by explosion ot uny heiler forming put of attached to ar on the Motor Vehicle
the Motor Vehiche o disnma at the same tine

1. The Company will subject to the Limite of Liability indemrify the Insured o the evint of accudent
cnusst by or arcuny vat of the +af the Molor Vehicle or in connection with the leading or unloading o the
Motor Vehicle sgaanat all swms inclading claimant’s co 4y and expenges which the Insured shatl become legulty
Liablo to pay 1 1e pet of

(i) death of or hadily injury to any persen
(h)  umage ta property

2t terms of el rubject to the limitations of and far the purpaeses of Lhin Seetion the Company will in-
demnify any Authorusd Driver who is driving the Motor Vebicle provelsd that wich Authorived Driver
(i) bl aa though ke were the Doured observo falid amd be sabjeet to the Terma of this Policy
imaofar o they eun apply
(it} not entitled to aulemnity under any other gmlicy.
In the coeml wf Ul - Hny qeersnn
serguect of the bdahty such per rify he porrenad e
et T the bantannn el Al sach Pere e thunph they were Ow
Iiemved b e falld ek be debject te the Qrernn of the Paluy sosefar ws they ean apply

U to andernnity e

Sertion the Coupany will in
S torm ef dnd b




4 The Company will pay all costs and expenses incurred with its written consent
5 In the evont of aecident involving indemnity wder this Seetion to more than one person the 1
Linbitity shall appiy ‘o the apxgrogate amoeunt of indemnity to all pursons indemnified and such indem
apply in priority to the [nsured.
6. The Company miay at its own option
{a) arrange for representation at any inquest or fatal inquiry in vespect of any death which may be
the subject of indemnity wuder this Section
(b) undertake the defence of procecdings in any Court of Law in respect of any act or alleped offence
causing or reluting to any event which may be the suhjuct of indemnity under thiz Soction

EXCEPTIONS TO SECTION Ii.

iitr of
y shall

The Company xhall not be iiable in reapuct of
(i) death badily injury or damiyte cimsed or arising beyond the limits of any carriageway or therough-
fare in connection with the beinging of the lowd to the Mower Vohicle for loading thercon or
the tuking away of the load from the Motor Vehicle aftec unloading therefrom
(i) death of or bodily injury Lo any person in the cmployment of the Insured urising out of aund in
the course of such cmployment
(i§i) doath of or badily injury to any person (other than a passenger carricd by veason of or in pur-
suance of ncontract uf cuployment) heing carried inorupon of entering uor getting on to or alight
ing from the: Motor Vehicle wt the timwe of the occurrence of the event out of which any clwim
arises
(iv)  dumage to property belonging to held i trust by or in e custody of or
or 4 niember of e Iusurl’s houschold ar being couveyed by the Motor Vehicle,
(v) dumage to any bridge weighbridige or viaduet or to any road or anything bencath by vibration or
by the weight of the Motor Veliele or of the lowd carried by the Motor Vehicle
(vi)  damage to property cuuscd by sparks-or ushe: from the Motor Vehicle if steam alrivien
(vii) damuge te property caused by or arising out of the explozion of a boiler forming purt of attuched
1o or on the Motor Vehicle
(viii)  deuth or bodily injury causad by or avising out of the explosion of a boiler forming part of attached
to «r on the Motor Vehicl: except so far is nucessary to mect the requirements of the bagislation

SECTION NHI=TOWING DISABLED VEHICLES.

utrol of the lorund

This Policy shil Y uperative whilst the Motor Vehicle being nseil for the purpose of towing uny one
disabled mechanically propetled vehicle and the Company will indemnily the Insurad in terms of Scetion I in
respect of liahility in conncetion with sueh towed vehicle providul that
() such towed vehicle iy not towed for rewird
{h) the Compuny shall not be lishle by reason of that Scction in vespeet of dumage to such towed

vehicle or property heing conveyed therehy

NO CLAIM DISCOUNT,

In the cvent of no cluim being made or arising under this Policy during a period of insurance specifid
below immediately preceding the renewal of this Policy the renewal premium for such part of the insurance
»8 is renewed shall be reduce!t as follows:

Period of Insurance Discount
The proceding year o 10X
The proceding two consccutive yours . . 15%
The: procesling three or more consecutive years 0L

If the Comnuny shall consent to a transfer of intrrest in thix Policy the period during which the interest
was in the Trunsferer shall not accrue to the benefit of the Fransferee

et o R Sl U S e S, i Do ahll b sl €
AVOIDANCE OF CERTAIN TERMS AND RIGHT OF RECOVERY

e e ST R SRR LA 0 oy o it to it

o . B e R (AR My 2ho Compay e thGonpany ol

GENERAL EXCEPTIONS.

The Company shull not be liwble in respoct of
1. Any accident loss damage or liability ciused gustained or incurred
(2) outsid: the Geopraphical Area
(b) whilst the Motor Vehicle is
(i) being used otherwise than in accordance with the Limitations am to Use
(if}  being driven hy or ix for the purpose of being driv-n by him in charge of any person other
thun an  Authurised Driv
2. Any accident logs damage or liability (v
Legislationy  di

1 Ptos0 fur s ie necessary to mect the requireny nta ol the
tly or indirectly  prosie y or remately o sioned by contribged to by or
traceable to or sing out of or o conection with floed typioon hurr e voleanic o uininn
earthquaks or other convulsion of nalure invasion the aet of fureign hostilities or warlike
operutinns (whether war be declarsd or not) divil war stnke r i Y rebellion
revolution insurrection nok ¥ or usurpeed power of by any R of uny
of .‘h«-, gail accurron [ in the event of 3 sured shall prove that the
sccident oy i i wiay cannectesl with or
occusioned by or ¢ to hy ar tr s iy of the xanl oceurrences oF any consequenes
thervof and in default of such proof the Company shall et be liable w make any payment in
respect of such a claim,
3. any liability which hes by virtue of an agreement but which would not have s
absence of such ent
6. any sum which the [sured wonld have been entitisal to recaver from an by
ment between the Insured and such party Y party but for an agres

] was

el dn the
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. Policy No. M.V, (O)
SCHEDULE. 619/04/10223/63.

Premiun: sl26.00
Trailoresssstacsctsccscans
Insured: Name Messrs. Yoong Leok Kee Corpt. Ltd, BTesvnodocsod l;g:g

Address  28/31, Wilkinson Stroot, Sercmban. Less 20% N.C.B. --%_ZZ;ZQ
108,80

Currying on or engaged in the business of wnd ne other for the purposes of this Toasur
Period of Insurance: Stﬂmp duw-.col 25

09.05
(a) From  jst May, 1963, l (bt dates
to 30th April, 1964. f inclusive)

(b) Any subsequent period for which the Insured shall pay and the Company shall agree to accept
a renewal premium

Mgtor Vehicle: Any of the following :—

i Cubie Carrving or Insured’s Estimate of Value
Make und ' Cupacity Year of Seatine Capacity im‘-ludiu;‘: “\‘ : -~~nllu's-l "
Type of Dody or H. Manufacture | jnetuding Dri and Spure Parts
e R - - UL Vehicte Trailer
|
Mustin Lorry . M 1960 5 Tons | Third Only.

~Aay actice, commiun.cation. wrnmton or mtormation g on e soned o be giaven of regirs
soabee tie Policy must be given to ll't: Company i wriing cldreecaa its Regndered addre s chouan
Zic below. S0 notice or colam bl ion or intarmaten of intiatior odd cased £ o ceven s any ent
fie Company wonld Outitute ar v lld be deemnt to comstitiic a s olie novee o antiniainoe T the Compam
The Rcyl:""cd cddiees of the Company at aay of which dll communeo e o vatices ofe. consesaing thie o b
shou'd he addies. e ate: )

LhE NEV INDIA T NEW © RN
A“uu\(ecu [R3TN ASSIURAMEC HANCL G
e ww.w fa g (b oepur!

. RS

A

SENY ARDEh

xyiLA rU\lrUI

IMPORTANT NOTE: ‘This Notice anet he read in conjunction with all conditi ¢ ‘ in thiv Palicy.

™ nart n.! n;rTL Jl nl‘“’llll behalf from 'drn.'.i“ng (:}lc Motor Vehirle o
Limitations as lo Uve:
2 Pviny
Lbnitat™ng as to Use g I"y;, o u’;r "ara,,
yoLse cwere Ltk 1t Insured's busTHem Do, e e e
;‘ B> e mars [~ner thon Lge s, TYOF ’"-u,y(. i
e b LS but e, ﬂru“, ”“I" un,
) !pieavme fueposes,
(M) rter rating, pace-making
2 nnd @ irailes r;rnp‘ the towing of anv
ona Jwrbred machanically propelled vehicle,
Date of Signature of Cover Note No,17722.
Proponsl and Declacation Renewal of Policy No.10919/62.
has/h l';; WITNESS whersof the undersigmed being duly authorizel by the Dircctors of the Company
as/have hereunto set his/their hand at this ;
/ Kuala Tumpur % 7¢h day ot May, 1163
Examined ET. For THE NEW INDIA ASSliRAN('I-J Cco., 1T,

iRy
Fntarad Branch Secretary

Ne
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AP 566

CONDITIONS.

bl .~h::ll bo rond tovriher 4s one comtrart and any wenl or
wink has hecn attaboel in any part of this Policy or of the
Schedudn shadl bear such specitic ining wherwver it may appear.

2. haery notice or commbnication to be xiven or nukle wnder this Policy shall e de livered
in writing to the Company.

Tiwe Insured shall take Wl r steps to saioguard the Moter Vehic!
and to maintin the Motor Vo efficient condition and the Company shall hive at
arab full aceess to exmmine the Motor Vehicle or any part thereof or any driver or
employee of tve Jusurel o the event of any acendent or breakdown the Motor Vehicle shall
not be left unaitendind without proper precautiors being taken to prevent further loss or Jamage
and if the Mator Vehicle be driven hefore the 1 s;ary repairs are effocted any extension of

NEw INDIA the damige or any further damage to the Motor Vehuole <hall be exeludod from the scope of
the indemnity granted by this Policy.

4. In the event of any accurrence which may give rise fo a claim under this Policy the
ASSURANCE (COMPANY, LIMITED. Insurcd shall svot as pussible give notive thereof 1o the Company with full particulars.
Every Jotter (uim writ summons and precess shall be notitied or forwarded to the Company
immediately on receipt. Notice shall alse he given to the Company immediately the Insured shall
have knowledpe of any impending prosecation inguest or fatul enquiry in connection with any
such nccurrence. In case of theft or other crim which 1 wive ris a dlaim under
this Policy thn hatl immediate netice to the Police and co-operate with the Com-

s R 8
MOTOR POLICY pany in securing the conviction of the offender.
5, No admission offer promise or puyment shall be made by of on beha!f of the Insared

(CO.\[.\IICRCIAL VEHICLF )_ without the written consent of the Company’ which shall he ontithed if it destres o tuke over

amt comduct in his name the n!~-f‘~m or settl any elmm ar (o cute in his rame for

its own benefit any claim for indemnity or danm s ar oth rw all Liase full discretion

619/0[/10223/63. in the ronduct of ?mv pr il in the settlement of ar il the Insured  shall

No. MV, (C). give all such information stance as the Comp may

Mo Y Lock K + . 6. AL any time rh:\)lp-'liing of wvent grivie

J (}Qm Ltd cliims unider Bection 1 of this Poticy the Company 3

Name.. 088r8, 10008 . ok 09, * * amount of the Company’s dinhihity aeder Section -1 (by  and ! e conduct of ney

defence settlerient or pr Bres amd the Company <halt not he r-\pnnqh for any d

alleged to have been cn to the Insured in o of any alleged aection or ¢

of the Company in conneetion with such defen tloment or procecdines or of the Company

. relinguishing such conduct nor shall the Compuny be liable for any costs or sxponsss whitsoever

Expires Ohjoth,‘pﬂlyl%ln‘ incurred by the Insured or any claimant or other person after the Company shall have relin-
qm<h-'~| such conduct.

7. The Company may cancel this Pali
to the Insured at his last known address and in such event will retu
mium paid Jess the pro rata portion thereof for the period the Poli
the Palicy may be cancelled at any time by the Insured wn seven days’ not
claim has arisen dduring the then current Period of Insurance) the Insurd sh
a return of preminm less premium st the Company’s Short Perind rates for the
has heen in force.
Notice of the happening of any 8 I at any time any cliim arises under this Policy there is any other insurance covering

: " . 3 the same toss damage or linhility thee Compuny shall por b to pay orf vortrnibute more
accident or loss covered under this than its ratal compensation um< 0T eXprnses. Provided alwavs

1. This Policy and the
exprecsion W which a specifie m

oMbl s irom loss or

CBmeerpeer: ol in dndin

Policy N

a elaim or series of
the Insured the fuil

v by semding seven days” potice by repistered letter

Insured the pre-
been in force or
e amd {provided no
b be ertitlnd tn
roried the Pelicy

proportion of any less Jdame

Palicy should he given immediately to that nothing in this Condition shall i o the Compa liabiiity from which but for
the Company, this Condition it would h: been roli ‘tion 11
All ditTerences arising ont of this Policy <hall he T(‘( Tred to the decisior
to e appointed in writime by the parties in ditferenee ar if they cannot

o the decision of twae Arhitrators ene to be appeinted in writing
ealendar nonth after having been requieed in writing =0 te y vither of
the Arbitrators de not agree of an Umpire .\|‘pﬂ|nl"| in writing by
Arlu(r.llor; Lefore entering upon the refere The Umpire shall =it with the Arbitraters an
S at their mectings and the making of an Award <hall be a comlition precedent to any
right of action nainst the Company. I the Company shall diselaim liability to the Insured for
any «Liim hereunder amd such chim shall not within twelve calendar manths from the date of
such dizclaimer bave been referred to arbitration wnder the provisions herein comained then the
claim shall for all purposcs I 'med to have heen abandened and shall not thereafter be re-
coverahle hereunder.

10, The due obhservance aml fulﬁlmont of the Terms of this Policy insofar as they relate to
et B G Tn61 anything to he done or not to be done hy the Insured and the truth of 1ar statements and
- ankwers in the propoxal ghall be conditions preendent to any liability of the Company to make
any payment under this Poliey.

Arhitrator

Pleaxe vead your Policy and ita Conditions
and if incerrect retura tv the Company.
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Statement of Agreed Facts
IN THE HIGH COURT IN MATAYA AT SEREMBAN
Civil Suit No. 158 of 1965
BETWEEN
Fatimah binte Abdullah (f) and

Mohd Yusof bin Ibrahim as
Administrators of the Estate of

Tbrahim bin Kimpal, deceased Plaintiffs

AND 10
1. Tan Keng Hong

2. Yoong Leok Kee Corpn. Ltd. Defendants

AND

New India Assurance Company Ltd.

116 Batu Road, Kuala Lumpur Third Party

AGREED FACTS

1l. That the accident in this Suit occurred on
lst June 1963 at zbout 4.00 p.m. at or near
the 9th mile Kuala Pilah/Seremban Road area
in Kuala Pilah District, State of Negri 20
Sembilan.

2. That motor vehicle No. NA %664 is a timber
1 lorry with a trailer attached to it.

3. That there was no other traffic on the road
at the time of the accident.

4, That there is a bridge at the said bend.

5. That the centre photograph at page 7 in the
Agreed Bundle of Documents show the bend and
bridge in question.

6. That the deceased Ibrahim bin Kimpal was 20
seated in the driver's cab of the said motor

lor lorry next to the first Defendant at the
time of the accident.

7. That the deceased died as a result of the



10

83.

accident.

Dated this 29th day of May, 1972.

Sd: N. Ramachandran & Co. Sd: Atma Singh Gill
& Co.

Solicitors for the Solicitors for the

Plaintiffs Defendants

This Agreed Facts was filed by Messrs. N.
Ramachandran & Co., Solicitors for the Plaintiffs
and whose address for service is at Yusof
Building, Seremban.

Exhibits

Ian‘
Statement
of Agreed
Facts
29th May
1972

(continued)



IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

No. 19 of 1974

ON APPEAL
FROI THE FEDERAL COURT OF MALAYSIA

(Appellate Jurisdiction)

BETWETEN:
1. TAN KENG HONG
2. YOONG LEOK KEE CORPORATION LIMITED

- and -

NEV INDIA ASSURANCE CONMPANY LIMITED

(Defendants)
Appellants

(Third Party)
Respondents

|
1!

|

RECORD OF PROCELDINGS

|

//4@4,4%« o 1,

COWARD CHANCE,
Royex House,

Ayitiéergsao Aldermanbury Square,
London, SVLE M 448 London, EC2V 7LD.
Solicitors for the Appellants. Solicitors for the Third

Party Respondent.



