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IN THE JUDICIAL COMMITTEE

ON APPEAL
FROM THE PEDERAL COURT OF MALAYSIA

BETWLEN:

No. 6 of 1976

THE, PORT SWETTENHAM AUTHORITY , | Appellants
- and - |
T.W. WU AND COMPANY (M) SDN., BHD. - ~ Respondents

" RECORD OF PROCEEDINGS

No. 1
Statement of Claim
IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR
Civil Suit No. 5 of 1971

Between
T.W. Wu & Company (M) Sdn. Bhd. Plaintiff
and

1. The Sanko Asia Line Ltd. ‘
2. The Port Swettenham Authority Defendants

SPECIALLY INDORSED WRIT

The Honourable Tan Sri Ong Hock Thye, P.S.M.,
D.P.LEeS., Chief Justice of the High Court, Malaysa,
in the name and on behalf of His Ma;esty the Yang
di-Pertuan Agong.

l. The Sanko Asia Line Ltd.,
c¢/o C.F. Sharp & Co. (M) Sdn. Bhd.,
Sime Darby Building, Port Swettenham

2., The Port Swetternham Authority,
Port Swettenham.

In the High
Court

No. 1

Statement of
Claim

1lth January
1971



In the High
Court
No. 1

Statement of
Claim

11th January
1971
(continued)

2.

WE COMMAND YOU, that within eight days after
the service of this Writ on you, inclusive of the
day of such service, you do cause an appearance
to be entered for you in an action at the suit of
T.W. Y & Company () Sdn. Bhd.

AND TAXE NOTICE that in default of your so
doing the Plaintiff may proceed therein and
judgment may be given in your absence.

WITNESS, Zaitoon Binti Dato Othman, Senior
Assistant Registrar of the High Court in Malaya, 10
this 11th day of January, 1971.

Sd: Shearn Delamore & Co. Sd: Zaitoon Binti Dato

Solicitors for the Othman,

Plaintiff. oenior Assistant Registrar,
High Court, Kuala Lumpur.

(SEAL)

NeB. -~ This VWrit is to be served within twelve

months from the date thereof, or, if renewed,

within six months from the date of last renewal, 20
including the day of such date, and not afterwards.,

The Defendant (or Defendants) may appear
hereto by entering an appearance (or appearances)
either personally or by solicitor at the Registry
of the High Court at Kuala Lumpur.

A Defendant appearing personally, may, if he
desires, enter his appearance by post, and the
appropriate forms mey be 6btained by sending a
Postal Order for g3/- with an addressed envelope
to the Registrar of the High Court at Kuala Lumpur. 30

If the Defendant enters an appearance he rust
also deliver a defence within 14 days from the last
day of the time limited for appearasnce, unless such
time is extended by the Court or a Judge, other-
wise judgment may be entered against him without
notice, unless he has in the meantime been served
with a summons for judgment.

STATEMERZ? OF CLAIM

1. The First Defendant was at all material times

a Carrier of goods for reward from the Port of 40
Hongkong to Port Swettenham and the owner of the

vessel "SANSRI MARU".
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3.

24 The second Defendant is a body incorporate
incorporated under the Port Authorities Act 1963.

3. By Bills of Lading dated the 27th March and
28th March and numbered 310 and 311 respectively
there was shipped in good order and condition aboard
the vessel "SANSRI MARU"™ at the Port of Hongkong 93
cases of pharmaceuticals for carriage to and
delivery at Port Swettenham to the Plaintiff. The
said vessel arrived at the aforesaid Port on or
about the 5th April 1970.

4. The said Bills of Lading were delivered to the
Plaitiff and the property'in the said goods passed
to the Plaintiff by reason of such delivery.

5e In breach of contract contained in or evi-
denced by the said Bills of Lading and/or in breach
of its duty as Carrier the First Defendant did not
deliver the full consignment of the said goods
under the Bills of Lading whereby the Plaintiff

has been deprived of the goods not delivered and
has suffered damage.

6. In the alternative the Plaintiff states that
the said consignment was delivered in full on or
about the 5th April 1970 and in the like good order
and condition to the Second Defendant and that the
Second Defendant by accepting such delivery
impliedly agreed with the Plaintiff as holders of
the said Bills of Lading to deliver +the said goods
to the Plaintiff on demand and in the like good
order and condition.

Te In the premises the Plaintiff has suffered
loss:—-

64 Cases of pharmaceuticals ... %21,236.04
M

8. It was the duty of the First Defendant as
Carrier and of the Second Defendant as bailee or
the Defendants impliedly contracted to exercise
reasonable care for the safety of the said goods

in or about the delivery of the same to the Plaintiff.

9. In breach of the said duty or contract the
Defendants, their agents or their servants failed

to take reasonable care and were guilty of negligence
or wilful default in that behalf whereby the
Plaintiff suffered loss.

In the High
Court

No. 1

Statement
of Claim

11th January
1971
(continued)



In the High

Court
AE— 100
No. 1 "

Statement
of Claim

11th January
1971
(conxlnued)

11.
12.

4.

PARTICULARS OF NEGLIGENCE

(a) Pailure to ensure the deliveny of goods
a8 contained in the Bill of Lading to the
" Plaintiff;

(v) Pailure to take proper and safe care of.
their goods;

(¢) Pailure to take proper steps to ascertain
that the amount of the goods were intact;

(4) Pailure to provide or maintain proper
supervision of the goods at the time of .
de 1very. :

PARTICULARS OF LOSSES

The Plaintiff repeats paragraph 7 hereof.
In the alternative the Plaintiff says that

the Defendants their agents or their servants
wrongfully converted the said undelivered goods

as a consequence whereof the Plaintiff has suffered
the loss set out in paragraph 7 above.

13.

And the Plaintiff claims:-

(a) #21,236.84;

(b) interest on the above sum from the
5th April 1970 continuing until judgment
or payment;

(c) damages;

(d) other relief as may be just and proper;
and

(e) costs.
Dated this Tth day of January, 1971.

Sd: Shearn Delamore & Co.
Solicitors for the Plaintiff.

And the sum of $45.00 (or such sum as may be

allowed on taxation) for costs, and also, in case
the Plaintiff obtains an order for substituted
service, the further sum of 200.00 (or such sum
a8 may be allowed on taxation). If the amount

10
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claimed be paid to the Plaintiff or his advocate
and solicitor or agent within four days from the
service hereof, further proceedings will be stayed.

Provided that if it appears from the indorse-
ment of the Writ that the Plaintiff is resident
outside the schedule territories as defined in the
Exchange Control Ordinance, 1953, or is acting by
order or on behalf of a person so resident, or if
the Defendant is acting by order or on behalf of a
person 80 resident, proceedings will only be stayed
if the amount claimed is paid into Court within the
said time and notice of such payment in is given to
the Plaintiff, his advocate and solicitor or agent.

This Writ was issued by Messrs. Shearn
Delamore & Co., and Drew & Napier of No. 2 Benteng,
Kuala Lumpur, whose address for service is at No.2,
Benteng, Kuala Lumpur, Solicitors for the said
Plaintiffs whose place of business is at No. 40
Jalan Ampang (lst Floor), Kuala Lumpur,

This Writ was served by me at

on the Defendant on the day
of 1971 at the hour of .
Indorsed this : day of 1971.

No. 2

Defence of First Defendant
IN THY HIGH COURT IN MALAYA AT KUALA LUMPUR
Civil Suit No, 5 of 1971

Between
T.%. wu & Company (M) Sdn. Bhd. Plaintiff
And

l. The Sanko Asia ILine Ltd. . :
2. The Port Swettenham Authority Defendants

STATEMENT OF DEFENCE
OF FIRST DEFENDANT

l. The First Defendant admits paragraphs 1, 2,
3 and 4 of the Statement of Claim.

In the High
Court

No. 1

Statement
of Claim

11th January
1971
(continued)

No. 2
Defence of
First
Defendant

2nd October
1971



In the High
Court

No. 2

Defence of
Pirst
_Defendant
2nd October

1971
(continued)

No. 3

Defence of
Second
- Defendant

19th July
1971

6.

2. In reply to paragraph 5 of the Statement of
Claim the First Defendant states that the goods
referred to in paragraph 3 of the Statement of
Claim were delivered in like good order and
condition unto the custody of the Second
Defendant and in accordance with the terms and
conditions of the Bills of Lading.

3, The Pirst Defendant denies paragraphs 7, 8,
9, 10, 11, 12 and 13 of the Statement of Claim.

4, The First Defendant shall rely upon the terms
and conditions of the Bills of Lading for its full
force and effect.

5e Wherefore the First Defendant prays that the
Plaxtiff's claim be dismissed with costs.,

Sd: Lovelace & Hastings
Solicitors for the lst Defendant

Delivered this 2nd day of October 1971

No. 3
Defence of Second Defendant
IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR
Civil Suit No. 5 of 1971

Between
T.W. ¥u & Company (M) Sdn, Bnd. Plaintiff
o . _
1. The Sanko Asia Line Ltd.
2. The Port Swettenham Authority Defendants

STATEMENT OF DEFENCE

1. Paragraph one (1) of the Statement of Claim
is not admitted.

2. Paragraph two (2) of the Statement of Claim
is admitted.

3. Save and except that the Second Defendant

10
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admits that the vessel "SANSRI MARU" arrived at
Port Swettenham on or about 5th April, 1970

paragraph three (3) of the Statement of Claim is
denied.

4. The Second Defendant denies that the consign-
ment was delivered to the 2nd Defendant in full.

The Second Defendant only received twenty-nine (29)
cases of the said goods and the same have been
delivered to the 2nd Defendant in full and the 2nd
Defendant shall rely on Rule 94 of the Port By-Laws.,

5e The Second Defendant denies that it or its
servants or agents were negligent as alleged in
paragraph nine (9) of the Statement of Claim.

The Second Defendant took proper care of the
goods delivered until they were redelivered to the
Plaintiff.

6. The Second Defendant further denies that it
or its servants or agents wrongfully converted the
alleged undelivered goods as alleged in paragraph
twelve (12) of the Statement of Claim.

To The Second Defendant denies that the Plaintiff
has suffered loss as alleged or at all. If, which
is denied, it is liable, the Second Defendant's
liability shall not exceed that set out in Rule
91(2) of the Port By-Laws.

8.  Further the Second Defendant shall rely on
Rules 91(i) and 92 of the Port By-Laws wherever
applicable.

Save and except hereinbefore expressly
admitted the Second Defendant denies each and
every allegation contained in the Statement of
Claim as if the same were herein set out and
traversed seriatim.

The Second Defendant therefore prays that the
Plaintiff's claim be dismissed with costs.

Dated this 19th day of July, 1971.
Sd. Skrine & Co.

Solicitors for the Second
Defendant abovenamed.

In the High
Court

No. 3

Defence of
Second
Defendant

19th July
1971
(continued)



In the High
Court

No. 3

Defence of
Second
Defendant

19th July
1971
(continued)

No. 4

Notes of
Proceedings

22nd April
1974

Plaintiffs
Evidence

No. 5

Abdullah
bin Sati

“xamination
22nd April
1974

8.

This Statement of Defence is filed by Messrs.
Skrine & Co., Straits Trading Building, No. 4,
Leboh Pasar Bezar, Kuala Lumpur, Solicitors for
the Second Defendant abovenamed.

No. 4
Notes of Proceedings

In the High Court in Ilalaya
at Kuala Lumpur,
In Open Court,
Before Abdul Hamid, J., 10

This 22nd day of April, 1974
Civil Suit No. 5/1971:

Mr. C.W.M. Abraham for Plaintiffs.

Mr. N.A. Marjoriebanks with Mr. Lall Singh
Mukher for First Defendant.

Mr. James Puthucheary with Mr. Wong Chong Wah
for Second Defendant.

Agreed Bundle - A.B.

No. 5
Evidence of Abdullzh bin Sati 20
PWl: Abdullah bin Sati, affirmed, speaks in

T™glish. 312 Jalen 14, United Garden, Klang

Road, Kuala Lumpur. Regional Sales Director.
Synco Hongkong Limited.

Before joining Synco I was with T.W. Wu &
Company until the end of September, 1971. I was
the Manager and Director. The Plaintiff Company
was dealing in pharmaceutical products.
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9.

In April 1970 there was a consignment from
Hongkong for the Plaintiff Company.

(Pages 19 & 20 AB referred). This is the
Bill of Lading in respect of the consignment.
Pages 22, 23 and 24 are the packer's record
relating to the consignment.

Pages 25, 26 and 27 are the supplier's invoice.

Altogether there were 93 cases of pharmaceuti-
cal goods. Vie only received 29 cases. Din's
Trading Sendirian Berhad were our forwarding agents,
I made a police report in connection with the
particular consignment.

(Page 21 AB referred). This is the report.

(Last paragraph referred). Q: How did you
get this information? A: Vhen our salesman called
on doctors they received a tip off that Kuala Lumpur
Pharmacy Sendirian Berhad were dispensing some of
those missing goods. This information was received
from Abdul Hai c¢/o Nainam Shah. I accompanied the
police to the Kuala Lumpur Pharmacy. We went to
raid the premises of the Kuala Lumpur Pharmacy on
20.7.70 with a group of police personnel and we
searched the place. We discovered part of those
missing ones, I went with Chief Inspector Koh
Kim Fook. The other officers who subsequently
investigated irno the matter were Inspector Hussain
Ja'al and a police sergeant.

One Lee Cheong Fatt, proprietor of the Kuala
Lumpur Pharmacy Sendirian Berhad, was charged in
Court. é§ee Arrest Case No. 356/70 - Klang
Magistrate's Court/. I gave evidence there.

In respect of the lost goods I corresponded
with Port Swettenham Authority and Messrs. C.F.
Sharp & Company (Malaya) Sendirian Berhad, agents
of the first Defendant.

I produce correspondence between the forward-
ing agents and Messrs. C.F. Sharp & Company (Malaya)
Sendirian Berhad. (Witness reads out letter dated
16.4.70 from Messrs. C.F. Sharp & Company (Malaya)
Sendirian Berhad - marked P1).

(Reply from Port Swettenham Authority dated
29.4.70 ~ marked P2),

In the High
Court

Plaintiffs
Evidence
No. S

Abdullah
bin Sati
Examination

22nd April

1974
(continued)



In the High
Court

Plaihdiffs
Evidence

No. 5

Abdullah
bin Sati

Examination
22nd April

1974
(continued)

Cross-
examination

No. 6

Abdul Hai s/o
Nainan Shah

10.

I produce Customs Declaration. (Marked P3).

On 6.4.70 I wrote to the forwarding agents
to collect the goods. (Letter produced and
marked P4).

I produce delivery orders pertaining to the
consignment. (Marked P5 A and B).

The forwarding agents informed us that they
made a search for the missing cases but they
could not find them.

(Two letters from forwarding agents
produced and marked P6 A and B).

As far as the Plaintiffs® goods are 2
concerned, no other company imports these goods.

I can identify the goods if they are shown
to me. The labels were printed bearing our
factory name T.W. Wu & Co. Ltd.

So far as this particular consignment was
concerned it was nothing special.

Cross—examination by Mr. Marjoriebanks:

(Pages 19 and 20 AB referred). The ones
we received had no prints at the back.

Cross-examination by Mr, James Puthucheary:

No criminal case: The accused was discharged
not amounting to acquittal. No member of the
Port Swettenham Authority was charged for stealing.
No member of the Port Swettenham Authority was
charged for aiding or abetting.

Re-examination: No.
No. 6

Evidence of Abdul Hai s/o
Nainan Shah

PW2: Abdul Hai s[o Nainan Shah, affirmed speaks

sh. es Hepresentative of Pharmaceuti-
cal goods Synco. No. 84, Jalan Ampang, Bangunan
Denmark.

In 1970 I was employed by the Plaintiff

10
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11.

company. In April 1970 there was a consignment of In the High

Plaintiffs' goods from Hongkong. The entire ship- Court
ment did not reach the Plaintiff company. I gave
information to PWl. I found part of the consign- Plaintiffs
ment in a van in Pudu Road. The van belonged to Lvidence
Kuala Lumpur Pharmacy Sendirian Berhad. My No. 6
attention was attracted before the particular item *
which I saw was not delivered to us by our for- Abdul Hai s/o
warding agents. This was Chemimycin w/calcium Nainan Shah
cap. which was never imported before. Examination
Cross-examination by !Mr. Marjoriebanks: - No. 22nd April
: 1974
Cross—examination by Mr. Puthucheary: - No. (continued)
No. 7 No. 7
Evidence of Ng Boon Bee Ng Boon Bee
, Examination
PW3: Ng Boon Bee, affirmed speaks in English. oond Aoril
Thiet Forwarding Clerk, Din's Trading Sendirian 19n4 pri
Berhad. 7

We were the forwarding agents for the
plaintiff company. On 6.4.70 I received P4. After
receipt of the Bill of Lading I surrendered both
the Bills of Lading to the ship®'s agent - Messrs.
C.F, Sharp & Co.,n%Malaya) Sendirian Berhad. The
delivery order was obtained and I declared to the
Customs.

(P3 referred). This was declared by me. Ve
received two original Bills of Lading. (Two Bills
of Lading referred to). The originals were handed
to the ship's agent when we obtained the delivery
order. (Two Bills of Lading marked P7 and P8).

After getting the delivery orders I made
Customs declaration. I accompanied the customs
t0 examine the goods. The custons examined the
goods at Shed No. 8 and the paper was passed and
duty was paid. The examination was done on the
following day - 10.4.70. When the Customs
examined the goods - all the cases - 93 of them
were there. I counted them. The Customs Officer
counted them.

Q: "Removal from Customs Control authorised
by" - at the bottom - what is meant by this?
A: The purpose is to show that the goods had
been examined, the duty had been paid and the
goods could be removed.



In the High
Court

Plaintiffs
Evidence

No. 7

Ng Boon ee .

Examination

22nd April
1974
(continued)

1l2..

To remove the goods from Shed No. 8, we had
to pay the inward cargo charges - (pages 29 to
32 AB). The charges were paid on 10.4.70 in
respect of the 93 cases. ' '

(Page 29 AB referred, Under "Description™ -

No. of Cases -~ 13, Commodity is classified as
"special" - for purposes of Port Charges.)

(Page 30 AB réferred. Under "Description" -
No. of Cases 80. Commodity is classified as
"special" - for purposes of Port Charges).

(Page 31 AB referred. .. Under "Description" -
No. of Cases 10. Commodity is classified as
"special" -~ for purposes 6f Port Charges).

ut of the 13 cases on page 29 AB enly
3 cases were cleared. (See back of page 29 AB).

Out of the 80 cases on page 30 AB only 23
cases were cleared.

On page 31 AB on April 15, 1970 only one
case was cleared. Also on April 15, 1970 2 cases
were cleared,

In all, 29 cases were cleared.

I paid Customs Duty on April 9, 1970. On
April 8, 1970 I saw all the 93 cases. When I
went to clear the cargo, at first we found only
25 cases. The balance we could not trace. So I
informed PWl. He came to our office and we went
to the Port Authority Godown to see whether we
could locate the balance. We found four cases.

P6 A and B were written by me. These were
tracers informing the Port Authority of the
shortage. -

The goods leaving Port Authority Godown were
checked., After loading the Shed Clerk would
check the cargo on the lorry and issue gate
passes., With the help of the gate pass, another
check will be made before the goods leave the
Port Area.

At the back of pages 29, 30, 31 and 32 AB,
gate checks are shown. Under "Signature for
Receipt" the signature is that of the forwarding

10
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agent. My assistant Sallehuddin signed.

Under the cdlumn "Gate Clerk" the Port
Authority official signed.

Cross—examination by Mr. Marjoriebanks: - No.

Cross—-examination by Mr. Puthuchéagx:

I cannot remember the name of the Customs
Officer who examined the goods. He examined them
on April 8, 1970. The signature of the Customs
Officer was the authority to remove the goods.

The first consignment of 80 cases was of
8.825 cubic feet. It was worth %14,373.

The second consignment of 13 cases was of 1.3
cubic feet. It was worth %15,556.76.

The cargo was not valuable cargo because for
the 13 cases the messurement was 1 ton 10 cwt. = 55
cubic feet. For the other lot of 80 cases the
measurement was 6 tons 08 c.w.t. = 240 cubic feet.
Both occupy one complete load. 8.825 metric tons
320 cubic feet. Tach case is 4 cubic feet.

There is no reasson why we did not declare the
cargo as valuable cargo. We have to pay higher
charges for valuable cargo.

I prepared the Customs declaration. Iy
Manager signed it.

The Plaintiff company had been importing this
type of goods for a number of years. There were
no losses before, )

Re—-examination:

Clagssification: This is done by the Port
Authority. e could request that the cargo be
classified as valuable cargo.

We cleared cargo for Messrs. T.W. Wu & Co.
(11) Sd. Bhd. before in the same way - we declared
the cargo as special cargo.

Customs Declaration: The Customs inspected
and counted the goods. The Customs do not make
any note on the Customs Declaration Form of goods

In the High
Court

Plaintiffs
Evidence

No. 7
Ng Boon Bee
Examination

22nd April
1974
(continued)

Cross-
examination

Re-—
examination



In the High
Court
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Plaintiffs
Evidence

No. 7
Ng Boon Bee

Re-
examination

22nd April
1974
(continued)

Further
cross—
examination

No. &

Sallehuddin
bin Hamzah

Examination

22nd April
1971

Cross-—
examination

14.

lost or missing. If on examination with the
Customs, we find part of a consignment missing,
the Customs will endorse on the original declara-

tion form and we have to prepare Form Customs No.3.

We declare the number of packages found and the
duty paid on themn. -

P3 is Form Customs No. 1.

Mr. Puthucheary with Court's leave:

Crogss—~examination:

If the cargo is declared as valuable the Port
Authority itself would have tallied it. The

ogfiger himself would have certified in the tally
sheet.

No. 8
Evidence of Sallehuddin bin Hamzah

PW4: Sallehuddin bin Hamzah, affirmed speaks in
English. 815, Jalan Kota Haja, Kampong Jawa,
Kelang. Transport Supervisor, Din's Trading
Sendirian Berhad.

In April 1370 I was a Forwarding Clerk wih
Dint's Trading Sdn. Bhd. I remember clearing
cargo for Messrs. T.W. Wu & Co. (M) Sdn. Bhd.
PW3 asked me to clear the cargo. He gave me the
delivery orders and the consignment note. This
was in respect of 93 eases of cargo. I went to
the Port Authority and paid the Port Charges for
the 93 cases, (See pages 29, 30, 31 and 32 AB).

(Page 30 AB referred). I toek delivery of
23 cases from Shed No. 8.

The total number of cases I took delivery
was 29.

Cross—examination by Mr., Marjoriebanks: - No.

Cross—examination by Mr. Puthucheary:

PW3 paid the Customs duty. Now I say I
cannot remember who paid the Customs Duty.
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Re—-examination:

s In 1970 I did not remember paying the Customs
uty.

[Court is adjourned to 2.00 p.m,/
/Bearing continues at 2.00 p.m./
/Barties as before/
/Mr. Abraham recalls PW3/
P¥3 recalled - on former oath. (P3 referred).
The total value of the entire consi ent was
£31,489.41 ~ 93 packages - average 2340 per
package. Taken individually there were only
6 cases whose value exceeded 2,000 per case.

Cross—~examination by Mr. Marjoriebanks: - No.

Cross—examination by Ir. Puthucheary:

For the goods examined on April 8, 1970 the
duty was paid on April 9, 1970. The delivery was
on April 10,

The Customs examnation on April 8 took about
6 hours. The papers were despatched to the main
office for purpose of payment of duty. The duty
was paid on April 9.

We had no lorries to take delivery on

We were allowed three days free in the godown.

N
No. 9
Evidence of Inspector Hussain bin Ja'al
PW5: Inspector Hussain bin Ja'al, affirmed, speaks
in rmglish. Xlang Police otation. Area Inspector
Klang and Port Klang.
I am the I.0. in respect of Police Report

2398/70 (page 2 AB). As a result of investigationms

I have in my custody pharmaceutical products.
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I have in all, six packages containing 174
tins, I can identify the tins by way of the labels.
There are 40 tins bearing "T.W. Wu & Co. Ltd."
label (sample marked P8) and 112 tins bearing
"Kuala Lumpur Pharmacy" labels (sample marked P9)
and the other label (marked P10). The other tins
are 22 in number - big and small (unlabelled tin
samples marked P11l and P12).

(P8 referred). The Lot No. on P8 is 8151D.,
I do not know what that stands for.

From the record it is revealed that 174 tins
were obtained from the premises of the Kuala Lumpur
Pharmacy.

Cross—examination: No.

No. 10
Abdullah bin Sati (recalled)

(PW1 recalled on former oath). On P8 the
lot No. is 8151D. This is our Manufacturing Code
Number in our factory in Hongkong. For different
products there are different code numbers.

In respect of this product there is a price

list. (Produced and marked P13).

Crogss—examination: - No,

No. 11

Proceedings
(Plaintiffs' case is closed).

(Mr, Marjoriebanks: There are original Bills
of Lading 1n respect of the consignment. Bills of
Lading are produced and it is agreed that they be
marked as exhibits. They are marked as Exhibits
Dl and D2).

(First defendant is not adducing any
evidence. First defendant rests its case).

(Second defendants' case opens).
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No. 12
Evidence of Hamidon bin Yunus
DWl: Hamidon bin Yunus, affirmed speaks in English.

Kesistant Traific Manager North Port 1970. Acting
Traffic Manager. '

I am now Traffic Manager of Cargo Handling
and Stevedoring, P.S.A. : :

In 1970 Shed No. 8 and Warehouse F were at
North Port. I was in charge of the work of North
Port. I cannot remember what happened when thi
ship came to the Port. '

Goods from a ship would be delivered at the
Wharf and then talten into the Shed on pallets by
means of forklift. There were occasions when goods
were delivered direct to either road vehicles, i.e.
lorries or railway wagons.

The Port Authority did not tally but we relied
on the tally of Shipping Agents. The doors of the
Shed through the goods are brought in face the
ship. The forklift has to travel for about 40
feet from the ship's side to the Shed.

Shed No. 8: This Shed is about 400 feet long
and 100 Teet wide. It has 8 doors in the front and
8 doors on the opposite side. Its wall is made of
brick and corrugated iron sheet. When ships were
delivering goods and if there was no delivery, the
doors on the other side would be closed and only
the doors nearer the ships would be opened. )

On the delivery side there would be Delivery
Clerks. Their functions were to do visual tally
when the goods were loaded to the lorries.

When the goods were delivered to consignees,
it depended on where the goods were d:livered. If
the goods were delivered from Shed No. 8 to lorries,
the first check would be at the door where the
goods were being loaded to the lorries and the
second check would be at the gate after the
lorries leave the Port Area. -

In the Shed itself the Port Authority some-
times checks the goods in case any pallet contains
the goods belonging to more than one consignment.
We have loading platforms outside the shed.

In the High
Court

Defendants
Tvidence

No.l2

Hamidon
bin Yunus

Examination

22nd April
1974



In the High

Court

Defendahts-ﬁ

Evidence
No.l2

Hamidon
bin Yunus
Examination
22nd April
1974
(continued)

18,

Security Precautions in the Port Area:

The Shed is closed during meal hours and when it
is not worked.

We have plainclothes police'as‘welizéé wniform .
police inspecting around the Port Area and in the -
Shed. Ve have police personnel at the gate.

The whole of the Port Area is fenced off: -
with 10 feet chain link fencing. At the seaside
there is marine police guarding at all hours. =~ .-
There were a few attempts of thefts, , P . 10

We handle cargo at a rate of approximéfely‘ -
2.8 million tons - import in 1970. Export - about
900,000 tons., In all we handle 3 to 4 million
tons. '

‘Valuable cargo: Valuable cargo is cargo
which 1s advised Ey consignee that for each package:
the measurement is less than 40 cubic feet and
more than $2,000 in value.

Exceptions are where the consignee requests
that cargo of lesser value be treated as valuable . 20
cargo. : - ‘ ' :

On such advice first and foremost we charge
port chages for the cargo in accordance with port
charges for valuable cargo. Then we take .
precaution to ensure that the cargo is safe by
providing special tally clerk with special tally
sheet. The tally is done when the cargo is dis-—
charged from the vessel on to the Wharf. From
then on, the cargo is sent to a valuable cargo shed
accompanied by the tally clerk himself or at times 30
the cargo is sent together with the police.

This security precautioh is taken because
the cargo is valuable cargo éand because it is
easily pilferable. : 4; »

No one can enter the Port Area without a pass.
No one can taske out goods without proper documents.

The Port Authority confer with the Customs
from time to time to find ways and means to improve
its turn-round - quick loading and unloadig. The
Customs co-operative with the Port Authority by 40
speeding the examination and checking in the cargo
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received. One of the ways is the Customs do check-
ing at random. The Customs will check about 10% of
the consignment and sample those items of different
commodities. In 1970 this was the percentage. They

would not check the whole con81gnment if everything
is normal.

The Customs would sometimes count the number
of cases in & consignment. :

[Court is adjourned to 9.30 a.m. tomorrow/.

This 23rd day of April, 1974

[Hearing continues at 9,50 a.m,/
[Parties as before/
/D%l re-affirmed/

Cross—examination by Mr, Abraham:

I was the Assistant Traffic Manager for three
years - up to 1971. In the first year I was
attached to the North Port.

Functions of Assistant Traffic lManager of
North Port: He 1is responsible for operational
aspects of port working. His duties are administra-
tive insofar as staff deployment and discipline are
concerned. I made visit to the godowns in North
Port twice a day - mostly.routine.,

I have no personal knowledge of tHis consign-
ment. My assistant - the Commercial Traffic
Officer - would have more knowledge of it. He is
not called but the Chief Delivery Clerk is
competent to give cvidence., He was directly under
the Commercial Traffic Officer

The Chief Delivery Clerk spends half his time
in the Shed and the other half in the office.

Shed No. 8: We had in 1970 one Chief Clerk
(WharT and Shed, Gerk in charge of Shed, one
assistant clerk and two tally clerks. These people
mainly have access to Shed No. 8. They work round
the clock in three shifts,
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Clerk in charge of Shed: He is responsible
for secing cargo in Shed 1is properly stacked and
cargo to be delivered is properly delivered and
to check the correctness of documents etc. He
is also responsible for stocktaking.

dy clerk: He is responsible for visual
tally and delivery either to wagon, etc.

Vharf clerk: He is responsible for seeing
that the cargo received in the wharf is directed
to a destined point - sheds, open yard, lorries
or wagons - for direct delivery. He is also
responsible for seeing that the vehicles, e.g.
trailers, lorries, etc. are available to ensure
guick dlscharge of vessels,

Forwarding Clerk - If he has cargo to take
delivery of he can enter the Shed. After showig
the documents, he is accompanied by the Clerk
in Charge, the Assistant Clerk or the Tally Clerk.
If he leaves the Shed, unless there is something
suspicious, he is not checked. Goods left
through them would be checked. :

Stocktaking: On average it is done a fort-
night after a vessel has sailed. But we do not
send our cargo from the Transit Shed to the
import Warehousesafter the three free day
period has expired. When we send the cargo to
the warehouses we also tally the cargo. This
could be described as stocktaking. .

After each stocktaking, we produce the
outturn which will show the cargo received by the
Port Authority and the cargo not received.

System: The system is to take stocktaking by way
o% marking. There is an outturn in respect of
this consignment.

(Page 33 AB referred). This is. a Port
Authority document. The outturn indicates that
66 cases were shortlanded. Before the document
is prepared, the Port Authority would have
checked the inward cargo charges - (page 29 to
32 AB). Only 29 cases were delivered. There
is a discrepancy - a clerical error happens from
time to time.

(Pages 34 - 36 AB referred). This is a
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stock report. A stock report is relied upon in
the preparation of outturns.

(Page 37 AB referred). This is where the
error comes in, The total here is wrong. (See
items 310 and 311)., - This document was signed by
two persons - the clerk in charge of the Shed and
the clerk in charge of the Centralised Invoicing
Section., A stock report is a physical .count. Then
at the Central Invoicing Section the stock report,
the manifest and the I.C.C. will be con81dered
together to get the outturn.

I cannot say whether a lefter was recéivéd.
from the consignee concerning the shortlanding.

In respect of I.C.C. (bage 29 AB) on April 10,
at least 9 cartons could not be located. In

respect of I.C.C. (page 30 AB) at least 57 cartons |

could not be located.

In respect of I.C.C. (page 31 AB) one carton
was delivered.

In respect of I.C.C. (page 32 AB) fwd cartons

were delivered.

Stocktaking: Taking of stock of all cargo
that comes 1n one particular vessel - not individ-
ual consignments. At the same time we are not too
worried if the cargo is complete or not because
from our experience we know that when the shortage
on a particular consignment is big, it is qulte
normal that the cargo has not landed.

Stock was not specifically taken of Messrs.
T.W. Wu's consignment.

The clerk in charge does not have to report
a shortage.

We do check the ship's tally sheet in the
preparation of the outturn. I cannot say whether
it was in fact done in this particular case.

(Page 11 AB referred). The agent's tally
sheet shows a discharge of 93 packages. It was
certified by the Port Authority that the tally
sheet was prepared during the second shift.

/K letter dated April 29 (P2) shown to the
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witness/. This letter was addressed to Messrs,
T.W. Wa by the Port Authority. It refers to the
outturn on page 33 AB. Probably by April 29 the
error was discovered. ‘

[Police report - (page 21 AB) referred/.
I do not personally know whether the Port Authority
was aware of this report.:

A complaint was made by Messrs. T.W. Wu of
the shortage of 64 cases of their goods in a
letter dated April 15. A reply was sent on
April 29 informing them that the cargo was short-
landed. This is still the Port Authority's
contention. :

The fact, if at all, that part of the consign-
ment was found with the Kuala Lumpur Pharmacy is
no evidence that the cargo had not shortlanded.
The possibility is that the cargo could have been
discharged at high seca or overside the vessel
while it was in Port.

' Customs Declaration: Plaintiffs' goods ~

The Customs pay more attention. It is not
wnusual for the Customs to count the packages.

Security: I have some knowledge of security
but the security people know better.

Cross—examination QX>Mr. Marjoriebanks:

The person who certifies does not make a
visual check. His duty is to direct the
destination of the goods. '

Re—-examination:

The Assistant Commercial Traffic Officer
may know the details relating to a particular
consignment.

As for this particular consignment, I
cannot say who knows the details.

Court: Assuming that 93 cases were landed the
Toss must have occurred within the Port Area.
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No. 13 In the High
Court
Evidence of Yap Sen Fook —
) Defendants
DW2: Yap Sen Fook, affirmed, speaks in English, Evidence
R a u lice - Ooc.PoDo N°ol3
In April 1970 I was in charge of port Yap Sen Fook
security. : .
Examination
Security measures taken: The police cover 23rd April
the North an% South Port. 1n each port there is 1974

a beat area as well as the checking of gates. Ve
also had detectives. The security is maintained
round the clock. They work on four-hour shifts.
Plainclothes police move around in the Sheds,
Wharves and Gates.

Both the port areas are fenced in with the
exception of the Wharf where ships berth.

Sheds: The sheds have zinc sheets. I was in
charge Trom May 1965 until January 1971. DPolicing
was quite adequate. There were some petty
pilferages.

Cross—examination by [ir. Abraham: Cross-
examination

Sheds: I am not sure what sort of locks were
used af these sheds. The keys were deposited at
the Police Enquiry Office. By road the Police
Enquiry Office is not even a quarter of a mile
from Shed No.8. The keys were handed to the
clerk in charge of the godown or to one of the
staff. Police personnel did not lock up the
godowns. No alarms were fitted to the godowns.

Patrols: Patrols were in four-hour shifts.
In 1970 in the north port we had 43 men. For
godowns Nos. 6, 7, 8 and 9, we had 4 men. Beat
Books were positioned at different points. I
checked the books whenever I made my rounds.
There were occasions when I had to reprimand
police personnel for not signing the beat books.

The police are no longer responsible for
security in the Port Area now.

It would be useful to have an alarm at the
door of the shed. There were no dog patrols in
1970. Such patrols were probably useful in the
early hours of the morning when there were no
workers.
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The wharf side was patrolled by the police.
In addition patrols were also undertaken by the
Marine Police. I had no control over the
regularity of Marine Police control.

Sort of offences committed by the Port
Authority otaff: retly thelts and pillerages —
not very oiten.

(Page 21 AB referred). I am aware of this
report., I d4id not investigage into this matter.
It was within the Port Area.

For anyone t0 come into the Port Area he
must have a port pass, the number of his wvehicle
is written in the port pass. When he leaves -
if the pass is valid for that day only - he has
to surrender it. A monthly pass is renewable
monthly.

In regard to vehicles going in and coming
out, the police will check the port pass of the
drlver. If he is in possession of a valid pass -
he is allowed in. The vehicle is not normally
examined when it is g01ng 1n. e

. When a vehicle is coming out there is no
100% check. One hundred per cent checks of
vehicles of staff is not done. Checks were at
random. There had been members of my staff
charged with pilferage.

Chain link fence: There were reports that
the fence had been tampered with. The notice of
the Port Authority was drawn to this matter and
the matter was left to the Engineering Department
of the Port Authority.

I 4o not know the total Port Area. In April
1970 I had a total of 14 plainclothes men.

Cross—examination by Mr. Marjoriebanks:

The goods are examined by the port checker
at the gate. He is called the gate checker. The
checking was not done by the police.

Re—examination:

Petty thievery — There was thievery by
stevedores and forwarding agents. In my time
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there was a theft on ginseng involving about 100
boxes. We recovered them outside the Port Area.
The comnsignment could have been teken out by the
forging of certain documents. The theft could have
been done with the connivance of the port staff.

(Second defendants' case is closed).

No. 14
Proceedings

Court: No case against the first defendant. Case
against first defendant is dismissed with costs.

Second défendant to submit written submission
within one week with copy to counsel for the
plaintiffs. Thereafter counsel for the Plaintiffs
to submit written submission within one week.

Reserve judgment.

Sgd. ABDUL HAMID,
JUDGE,

HIGH COURT,
MALAYA.

No. 15
Judgment of Abdul Hamid J.
IN THC HIGH COURT IN MALAYA AT KUALA LUMPUR
Civil Suit No. 5 of 1971

Between
T.We wu & Company (M) Sendirian
Berhad Plaintiffs
And

1. The Sanko Asia Line, Limited g

2. The Port Swettenham Authority Defendants
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JUDGMENT OF ABDUL HAIID J.

The plaintiffs T.W. Wu & Company (M)
Sendirian Berhad brought an action against the
carriers Sanko Asia Line Limited and the Port
Swettenham Authority (hereinafter referred to as
wthe Port Authority") for breach of contract and/
or for conversion.

In March 1970 93 cases of pharmaceutical
goods were shipped aboard the vessel "Sansei Maru"
at Hongkong for carriage and delivery at Port
Kelang to the plaintiffs. The vessel arrived at
Port Kelang on or about April 5, 1970 and the
ship's tally showed that all 93 cases were unloaded
at the wharf on the same day between 3,40 and
4,35 p.m. The plaintiffs through Din Trading
Sendirian Berhad their forwarding agents
subsequently collected 29 cases.,

On April 15th the plaintiffs wrote to the
Traffic Manager stating that they only received
29 cases and 64 cases could not be found or
traced. They asked the Port Authorities to :
investigate. The Port Authorities sent a reply in
April saying that according to the outturn 64 cases
shortlanded. Din Trading also wrote to the Traffic
Menager of the Port Authorities (P6 A and B)
informing him that these 64 cases could not be
found in spite of the search made.

On April 16th the ship's agents wrote to Din
Trading maintaining that 93 cases were discharged
complete vide tally sheet No.l (Fl1) a copy of
which was sent to the Traffic Manager of the

Pprt Authorities.

Din Trading obtained the delivery order from

‘the ship's agents on receipt of the Bills of

Lading. Ng Boon Bee the Chief forwarding clerk
of Din Trading made a Customs Declaration.
According to him the Customs examined the goods
at Shed No.8. The paper was passed and duty. was
paid. All the 93 cases were there when he and a
Customs Officer inspected them.

Sallehuddin bin Hamzah (PW4) the forwarding
agents' transport supervisor confirmed that
Custons examination was done on April 8th. It
took six hours and duty was paid on April 9th.
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Before I proceed to deal with the facts it
may be necessary to determine the relationship
between the plaintiffs and the Port Authorities.
In the light of the long line of decided authori-
ties it seems clear that the relationship was that
of bailor and bailee. And on the evidence before
the Court it is quite apparent thatéﬁhe Port
Authorities were bailees for reward /see Lee Heng

Sendirian Berhad v. Port Swettenham Authori
(1971 2 M.L.J0. P-27 (Federal Cour%!?.

Our law as to duties and responsibilities of
a bailee in all cases of bailment are set out under
sections 104 and 105 of the Contracts (llalay
States) Ordinance, 1950 which read as follows -

"104, 1In all cases of bailment the bailee
is bound to take as much care of the goods
bailed to him as a man of ordinary prudence
would, under similar circumstances, take of
his own goods of the same bulk, quality, and
value as the goods bailed."

"}05. The bailee, in the absence of any
special contract, is not responsible for the
loss, destruction, or deterioration of the
thing bailed, if he has taken the amount of
care of it described in section 104 of this
Ordinance."

At common law it would seem that -~

"A custodian for reward is bound to use due
care and diligence in keeping and preserving
the article entrusted to him on behalf of the
bailor. The standard of care and diligence
imposed on him is higher than that required of
a gratuitous depository, and must be that
care and diligence which a careful and
vigilant man would exercise in the custody
of his own chattel of a similar description
and character in similar circumstances.”
/Balsbury's Laws of England 3rd ed. vol. 2
page 214 paragraph 225

As to onus of proof it seems clear that -

"ijhen a chattel entrusted to a custodian is
lost, injured, or destroyed, the onus of
proof is on the custodian to show that the
injury did not happen in consequences of his
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neglect to use such care and diligence as a
prudent or careful man would exercise in
relation to his own property. If he
succeeds in showing this, he is not bound
to show how or when the loss or damage
occurred, If a custodian declines either
to produce the chattel entrusted to him,
when required to do so by the owner, or to
explain how it has disappeared, the refusal
amounts prima facie to evidence of breach 10
of duty on his part, and throws on him the
onus of showing that he exercised due care
in the custody of the chattel and in the
selection of the servants employed by him
in the warehousing." /Halsbury's Laws of
England 3rd ed. vol. 2 page 117

paragraph 227/.

In B.R.S. Itd. v. Arthur Crutchel
Lloyds Rep. Vvol. p.2({l Lord. ]
page 286 in a case of bailment said - .. : 20

" Lesessess the onus of proof, of course,
lay on the defendants to prove that at the
time of the theft they were taking proper
care of the load having regard to all the
circunstances, or if they failed so to
prove, then to show that their lack of
care was not the cause of the theft. In
the present case the first and most
important issue to be determined is
whether the defendants proved that their 30
system of looking after the goods was one
which was proper in all the circumstances.

The common law has always been vigilant
in the interests of bailors whose goods are
not returned to them by the bailee for a
nunber of reasons: in so far as that
vigilance relates to the onus of proof,
one of the reasons stems from the fact that
normally it is only the bailee who knows
what care was being taken of the 40
gOOdS escccscccas’

As far as I can gather the law as to onus of
proof in regard to a bailee for reward in this
country is similar to that at common law. Ong,C.Jd.
dealing with by-law 91(1) of the Kelang Port
Authority By-Laws 1965 in Lee Heng's case (supra)
considered whether in its true construction the
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operation of common law principles is by that rule
excluded so as to shift the burden of proving how
the goods came to be lost from the bailce to the

bailor. At page 29 His Lordship had this to say -

"Having thus averred negligence against the
respondent, they succeeded in proving the
loss of one case while it was in the respon-
dent's custody. In the case of non-delivery
all that the bailor need plead is the contract
and a failure to deliver on demand. That
puts on the bailee the burden of proving
either loss without his fault (which would
be a complete answer at common law) or, if
the loss was due to his fault, that it was a
fault from which he is excluded by the
exemption clause: see Denning L.J. in
Spurling v. Bradshaw (1956) 2 All, 7.R.121 at
125. Mere non-delivery, therefore, is prima
facie evidence of negligence - this being a
case of res ipsa loguitur. And 'once
negligence on the part of the defendants had
been established and this negligence could
have caused the loss, it was eminently
reasonable to ask them to prove that in fact
it did not': see Hunt & Winterbotham Ltd. V.
BeR.S. (Parcels) L¥d, (1962) I Q.B. olf, b34.
pexr Donovan L.J. who went on to say -

'Similarly, in Brooke Wharf and Bull
Wharf Ltd. v. Goodman Bros. (1937) 1 K.E.
P.o34 {another case oI a claim in negligence)
it was held that the circumstance of the loss
of goods by a bailee may justify the infer-
ence of negligence as the cause of the loss,
which inference it would be for the bailee
to displace.'™ : '

It is perhaps appropriate at this juncture to
refer to the case of Dwarka Nath v. R.S. Co. Ltd.
(1917) A.I.R. (P.C.) DP.I73, where oir walter
Phillimore at page 175 after referring to
sections 151 and 152 of the Indian Contract Act
which are identical with sections 104 and 105 of
our Contracts(Malay States) Ordinance, 1950 said -

"The weight to be attached to judgment of the
learned Judge of first instance, who saw the
witnesses, is a good deal lessened by reason
of his having apparently thrown the burden of
proof on the wrong party. He states that it
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was, in his opinion, incumbent upon the
defendant Company to satisy him that they
had taken such care of thesc goods as a man
of ordinary prudence would take of his own
goods., This, in their Lordshipst! view, is
not a correct statement of the law.

It is true that under the Zvidence Act
of 1872 8,106 'when any fact is especially
within the knowledge of any person, the
burden of proving that fact is on him': 10
and it was therefore right that the defendant
Company should call the material witnesses
who were on the spot, as it seems to have
done. But this provision of the law of
evidence does not discharge the Pleintiffs
from proving the want of due diligence, or
(expressing it otherwise) the negligence,
of the servants of the defendant company.

It may be for the Company to lay the
materials before the Court; but it remains 20
for the plaintiffs t0 satisfy tThe Court that
the true inference from the materials is
that the servants of the defendant Company
have not shown due care, skill and nerve."

Speaking of Lee Heng's case (supra) Mr.
Puthucheary submitted that the attention of the
Federal Court was not drawn to the decision of
the Privy Council in Dwarka Nath's case (supra).
He further submitted that even 1n rngltond the
onus to show that goods have been lost without 30
default or negligence on the part of the bailee
is limited to actions of detinue and not to
actions for breach of contract and that in
Malaysia more particularly so the onus is not on
the bailee to show that there is no negligence
on his part. It is the defendants*' contention
that the onus of proof of negligence is governed
by the decision in Dwarka Nath's case to the
effect that the bailee Tells the Court what he
had done to take care of the goods and then it 40
is for the plaintiffs to show in the bailee's
action there was some onission. or COmm1931on
which constitutes negligence. : :

With all due respect I am of the view that
Dwarka Nath's case has not introduced any new

principle of Iaw on the burden of proof in
bailment cases. The law in regard to the onus
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of proof in such cases is clearly stated by the In the High

learned author in Indian Contract and Specific Court

Relief by Pollock and Hulla 9th ed. p. 665 - m—
No.15

"In cases governed by the provisions of
ss. 151 and 152, the loss or damage of goods igg%?eg;mgg J
entrusted to a bailee is prima facie evidence *

of negligence, and the burden of proof, 27th June 1974
theiefore, to disprove negligence lies on the (continued)
bailee."

Reference was made to Dwarka Nath's case and
in so doing the learned author at p. 666 hed this
to say -

"There is a special class of cases where
goods are destroyed by fire arising from
some unknown cause, while they are in the
possession of a common carrier or a railway
company."

That burden of proof lies on the bailee to
prove absence of negligence is further stated by
the learned author at page 667 - :

M, eeeese Where goods delivered for sale
custody for reward are lost while in the
possession of the bailee, the burden lies

on the bailee to prove absence :0f negligence
on his part. /See Trustees of Harbour ladras
v. Best & Co. (18997'22’Had. LY

As for the decision in Lee Heng's case the
Federal Court's attention was in fact drnwn to
Dwarka Nath's case although no reference was made
by Ong, C.J. in his judgment.

Mr. Abraham counsel for the plaintiffs contended
that in the present case the Port Authorities were
unable to offer explanation how the goods were lost
and therefore failed to discharge the burden of
proof., He further contended that the security
and administration and other arrangements were
exclusively within the knowledge of the Port
Authorities and it is incumbent upon them to lay
before the Court the necessary evidence in rebuttcl.
Reference is made to Barker on vidence 12th ed.
where the learned author at p. 882 declt with the
burden of proof in cases of bailment. After
referring to section 106 of the Lvidence Ordinance
counsel drew Court's attention to a passage at
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p.922 where it is stated -

"The general rule is that the person who

alleges negligence must prove it. In an

action against a bailee for loss of

property bailed to him if loss of property

is prima facie evidence of negligence then

the burden of proving that loss was not

due to negligence lies upon the bailee

under 8,106, But where no prima facie

inference of negligence can be drawn,

S.106 however casts a duty on the bailee 10
to give a reasonable explanation how the

accident occurred /Ponnappa v. Theasdhi,

A 1937 M 411/. In'& sult against a bailee

for not teking care and saving goods from

loss, e.g. fire, the bailee should under

8.106 call all the material witnesses who

were present at the time of the loss but

that section does not discharge the

plaintiff from proving want of diligence 20
or negligence on the part of the bailee.

The company is to lay all materials before

the court, but the plaintiff is to satisfy

thot the true inference from those

materials is one of due care, skill and

nerve /Dwarka Nath v. River S.%. Co.

A 19017 PC 173: 277 CLJ olb: see

National S. Stores v. G-G in Council,

A 1940 5 26/. The burden ot proving that

the bailee has exercised ordinary care 30
must generally be upon the bailee, the

reason being that he has special

knowledge of the facts., égecy.'of Se

ve Afzal, 56 IC T714: 20 0C 9b/.

I shall now refer to the case of Mansfield
Importers & Distributors Ltd. v. Casco Terminals
Ltd, (1971) 2 Lloyds Law Reports p./3. In this
case the plaintiffs were the owners of 17 cartons
of automobil stereo sets which were discharged
from a vessel at Vancouver and placed in the 40
defendant warehouseman's storage shed. The
defendants operated the shed under an arrangement
with the National Harbours Board. The practice
was that when a vessel docked, the charge for
ocean freight was payable by the defendant to the
carrier, and that for wharfage to the Board.

The charge for handling was retained by the
defendant. The Board supplied a patrol of the
perimetcr of the shed during non-workings hours




10

20

30

40

33.

and their services were paid for by the defendants.
During working hours supervisors inside the shed
supervised the handling of cargo, and every steve-
dore was within visual range of a supervisor. Vhen
the plaintiffs sent a representative to collect

the sets, it was discovered that all of them were
migsing. The plaintiffs claimed damages from the
defendants on the ground that they were liable as
baileesfor reward. The defendants, however, denied
liability and contended that the bailment was a
gratuitous one, for the "handling" charge which

was paid to them was just that, and not one for
storage. It was held by Rao, J. in the Supreme
Court of British Columbia that -

(1) the defendants were bailees for reward:

(2) the burden of proving that they had not
been negligent in the storage of the
goods lay on them;

(3) the defendants should have provided more
internal security than they did;

(4) the only reasonable inference was that
the goods had been stolen or wrongly
converted;

(5) such theft or conversion could not hove
occurred except for neglect of duty or
complicity in the theft on the part of the
defendants' employees in the course of
their employment; and

(6) zccordingly the defendants were liable
for breach of their duties as bailees
for reward or were vicariously liable
for their employees being involved in
the theft of the goods.

At p.77 His Lordship said -

"Indeed, on the balance of probabilities on
the evidence before me, including the
evidence of the officers on perimeter

patrol, and the evidence that there was no
indication of any break-in at any relevant
time, the only reasonable conclusion is,
first, that the stereos in question went
missing during working hours. Second, on all
the evidence before here, including the evidence
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as to the method of handling goods by the defendant,
the arrangements for checking in and out and
for checking on delivery of goods, the

nature of the goods here and their weight

and bulk, the only reasonable inference is

that they were stolen or wrongfully

converted.

"Finally, one must in reason infer
that such theft or wrongful conversion
could not have occurred except for neglect 10
of duty or complicity in the theft on the
part of some one or more of the defendant's
employees in the course of employment."”

In his submission Mr. Abraham referred to
the case of Malayan Thread Co. Sdn. Bhd. v.
Oyama Shipping Line Ltd. and Anor. (1973) 1 M.L.J.

P.121 A decision of Azlan ohah, J. (as he then
was) another case of bailment. His Lordship in
dealing with the onus of proof of a bailee in
the light of Rule 91 (1) of the Kelang Port 20
Authority By-Laws 1965 applied Lee Heng's case.
His Lordship said that. in the light of the

rule the onus on the part of the Port Authorities
is to show some circumstance which negatives the
idea of misconduct or ncgligence on their part.
Mr. Abraham, however, drew Court's attention in
particular to that part of the judgment where

His Lordship at p.l23 said -~ ’

"They are not supposed to do the impossible.

If the goods are stolen by their servants 30
in the absence of negligence on their part,

they cannot be held liable. In the

absence of personal negligence on the

part of the employer e.g. negligence in

selecting the servant whose act had

occasioned the loss, (sée Willi v, Curzon
Syndicate Ltd. (1919) 35 TILR p.4/8) the

Tat¥er 1s not responsible for the  fraudulent

act of the servant, as the loss of the

goods is not referable to the employer's 40
negligence, and as the loss is caused by

an act which is not within the scope of

the servants' employment (see Cheshire v.

Bailey (1905) 1 K.B. p.237)."

Although the facts of this case may be
distinguished from the facts in the llalayan
Thread case (supra) I quite agree that in that
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case His Lordship had not considered Morris v.
Martin $1966) 1 Q.B. p.716 where Cheshire v.

Balley (supra) was disapproved. The Ifacts in
Morris v. Martin (supra) ere as follows -

"The plaintiff sent a mink stole to a furrier
to be cleaned. With the plaintiff's consent,
the furrier, who did no cleaning hinself,
delivered the fur to the defendants, who were
well-known cleaners, to be cleaned by them
for reward. The contract between the furrier
and the defendants which was made by the
furrier as principal and not as agent for

the plaintiff contained print=d conditions

of trading with exemption from liability
clauses., Vhilst the fur was with the
defendants, it was stolen by one of their
servants whose duty it was to clean the fur.
The fur was never recovered.

The plaintiff claimed damages ~gainst
the defendants for breach of their duty to
return the fur to her and to exercise
reasonable care in its custody and, alterna-
tively for. wrongfully depriving her of the
fur. The county court judge found that the
defendants had taken propcr steps to safe-
guard the fur and were not negligent in
employing the servant; and he held that the
defendants were not liable because the act
of the servant in stealing the fur was not
done 'in the scope of his employment.'"

On appeal by the plaintiff it was held
allowing the appeal that the defendants being sub-
bailees for reward to the plaintiff the owner of

~the fur the duties of a bailée for reward to take

reasonable care of the fur.
Lord Denning, MR at page 7284-B said -

“"When a principal has in his charge the

goods or belonging of another in such
circumstances that he is under a duty to

take all reasonable precautions to protect
them from theft or depredation, then, if he
entrusts that duty to a servant or agent, he

is answerable for the manner in which that
servant or agent carries out his duty. If

the servant or agent is careless so that they
are stolen by a stranger, the master is liable.
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S0 also, if the servant or agent himself
steznls them or makes away with them."
On page 728 Lord Denning MR said -
"It follows that I do not think that

Cheshire v. Bailey (1905) 1 K.B. 237 can
be supported.

Lord Diplock spesking of Cheshire v. Bailey
at page 736 said -

"As recently as 1955 the Privy Council in

United Africa Co. Ltd. v. Saka Owoade, 10
although they reach a decision in conflict

with Cheshire v. Beiley, declined to

express a view as to whether it had been

overruled by Lloyd v. Grace, Smith & Co.

or could-be distinguished from it. In the

present case, we, I think, are compelled

to make up our minds about this. For my

part I find it impossible to reconcile the
decision in Cheshire v. Bailey with the

principles laid down in Lloyd v. Grace, 20
Smith & Co. I think that decision is no

longer good law and 1s not binding upon -

us." .

In this regard may I refer to'paragraph 226
of Halsbury's Laws of England volume 2 page 117
which reads - v

"The custodian is further responsible to.

the owner of the chattel entrusted to him

both for the negligence of his agents or

servants, and for their acts of fraud or 30
other wrongful acts, provided that such

acts were committed by them within the

apparent scope of their authority, either

in the supposed interest of their principal

or master or in the course of their

employment."

In the final analy81s it is apparent that a
bailee for reward is under a liability, in the
performance of his duties and responsibilities,
to exercise due care and diligence of the goods 40
entrusted into his custody as a prudent man
would of his own goods according to all
circumstances of the case.
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Vhere a claim is made for the return of the In the Migh
goods in his possession and on proof for failure Court
to deliver on demand the burden shifts and the —
onus thereby lies upon him to establish that the No.1l5
loss or disappearance was not due to his fault or Judement of
misconduct or lack of care or the fault or mis- Abdﬁ? Hamid J
conduct or lack of care of his officers or *
servants. 27th June 1974

(continued)

In the light of Lee Heng's case it would
seem that Rule 91 (1) of the Kelang Port Authority
By-Laws 13965 does not relieve the Port Authority .
of the burden of proof that ordinarily lies upon
a bailce in such circumstances.

I shall now examine the facts. The Court
shall in the first place determine whether all
the 93 cases were unloaded at the wharf and if
they were, whether they passed to the custody of
the Port Authorities. On the facts before me I
am of the view that the plaintiffs have adduced
sufficient evidence to satisfy me that all the
consignment had landed and passed into the
custody of the Port Authorities. Apart from the
tally sheet that showed that 93 cases were
unloaded on the wharf on or about April 5, 1970
there was the evidence of Ng Boon Bee who stated
that he and a Customs Officer on inspection of
the cargo counted the 93 cases at Shed No. 8.
Inward Cargo Charges and Customs Duty were paid
on all 93 cases. Ng Boon Bee's testimony revealed
that the Customs would, if any part of the
consignment was missing, endorse in the
Declaration Forrm and the forwarding agents would
in that event prepare Customs Declaration Form
No. 3 the number of packages found and duty would
then be paid on themn.

In disputing 1liability on the ground that
the consignment shortlanded by 64 cases the Port
Authorities were relying mainly on the outturn
which they prepared. On the evidence adduced by
the plcintiffs I am unable to accept the outturn
as sufficient proof of shortlanding. The outturn
merely provided evidence of stocks in their
possession on the date of the stocktaking. In
practice the stocktaking was only done a fort-
night after the vessel had sailed. It would
therefore be reasonable to assume that a number of
things could have happened particularly when the
consignment had to be moved from the transit shed
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to the import warehouse three days after landing.
Encik Hamidon testified that a tally is done when
the cargo is sent to the warehouse and apparently
upon such tally the outturn is produced. Incik
Hamidon referred mainly to the systen of stock-
taking generally applied by the Port Authorities.
Although he stated that the tally is done when
the cargo is sent to the warehouse it is not
known whether this is done before the cargo
leaves the shed or on arrival at the warehouse.
In regard to this particular consignment no one
from either Shed No. 8 or the warehouse was
called to testify concerning the stocktaking.
IZncik Hemidon evidently was not in a position

to throw any light whatever upon the subject-
matter of this case. He confessed that he could
not even remember what happened when the ship
came into port. He also conceded that he had

no personal knowledge whatever of the consignment.
Although he maintained that his assistant, the
Commercial Traffic Officer, had more knowledge
of it no effort was made to call this officer

to testify. The chief clerk a2t Shed No. 8 who
apparently was in a position to give some
evidence in regard to the consignment was also
not called to testify, Ixplaining the finding
of part of the consiznment at the Kuala Lumpur
Pharmscy Encik Hamidon said that this was no
evidence that there was no shortlanding. In his
view the cargo could have bLeen discharged at
high seas or overside the vessel while it was

in port. ‘I am inclined to regard this
suggestion as a mere conjecture devoid of any
merit. 1In the circumstances it would seem

that 64 cases were missing or lost while in

the custody of the Port Authorities. There
remains for consideration whether the Port
Authorities have succeeded in showing that the
loss has not been caused by their misconduct

or negligence or the misconduct of its officers
or servants. '

It is relevant at this point to refer to
by-law 91 (1) of the Kelang Port Authority By-
Laws 1965 which states that -~

"The Authority shall not be liable for any
loss, destruction or deterioration arising
from delay in delivery or detention or
misdelivery of goods or from any other
cause, unless such loss or destruction hes
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been caused solely by the misconduct or In the High
negligence of the Authority or its officers Court
or servants.," .. ——

’ No.1l5

H.T. Ong, C Jde. in the Federal Court case of

Lee Heng (supra) dealing with by-lew 91 (1) at Judgment of

page 30 said - _ . Abdul Hamid J.
P 27th June 1974
“"Much of the argument of this =ppeal, (continued)

however, has been devoted to the question
whether rule 91 (1) has the effect of
shifting the onus from the bailee to the
bailor of proving how the loss came about
cesne In the absence of clear and
unequivocal language to the contrary, I am
of opinion that the onus still lies on the
authority to show that it has taken all
reasonable care of the goods and that the
loss thereof occurred in circumstances
which showed no lack of care on its part."

Now, in the present case a great deal turns
on whether, having regard to all the material
evidence and the surrounding circumstances, the
true inference is that the Port Authorities had
taken all reasonable care of the goods and that
the loss thereof occurred in circumstances which
showed no lack of care on their part. 1In
consideration of the facts before me, on those
they sought to rely, the Port Authorities
evidently failed to offer an explanation of how
the goods were lost.

. In the light of the circumstances surrounding
the disappearance, the nature of the goods, the
bulk and the arrangement relatinz to administra-
tion and security, I am coupelled to conclude that
by this failure the Port Authorities had failed

to show that they had exercised due care and
diligence. It may be material to add that the
arrangement pertaining to the administration and
security was exclusively within the knowledge of
the Port Authorities and it is incumbent upon them
to lay before the Court the necessary evidence
sufficient on the balance of probabilities for this
Court to hold that it had taken all reasonable care
of the goods and that the loss had not occasioned
in circumstances which showed lack of care on
their part. '

On the facts bcfore me the irresistable
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inference that arises was that the goods might
have been stolen as a consequence of the
negligence of the servants of the Port
Authoritics in the course of their employment.

I am even inclined to think that the theft might
indeed have taken place through active partici-
pation or complicity of one or more of their
employees. égee Mansficld Importers &
Distributors Ltd. (supra)/

Although goods leaving the port crea are
supported by proper documents delivery of the
goods at the shed and the checking at the gate
is all done by port employees. It may be
pertinent to observe that in view of the nature
of the goods, their weight and bulk, it is
reasonable to conclude that they could only be
taken out of the port area in a vehicle, As the
goods had to be loaded at some point within the
port area it would seem to me that this could
not easily have been done without active
assistance of the port employees.

In regard to the security arrangement Mr.
Yap Sen Fook a police officer (DW2) expressed
the view that policing at the. port area was
adequate. Nevertheless it seems clear that
further measures could be taken to tighten up
the security in particular the checking of goods
leaving the port area, supervision of personnel
having the charge of checking and delivery
arrangement.

Mr, Puthucheary, in his submission touching
upon the evidence adduced by the plaintiffs to
the effect that 93 cases were discharged by the
ship and that Iir. Ng Boon Bee and a revenue
officer counted 93 cases in Shed No. 3, said
that the Port Authorities have not sought to
contradict this evidence because they had no
means of knowing and therefore do not know
whother the cases alleged to be missing were in
fact under the custody of the Port Authorities.

In the present case I am satisfied that

in the light of all the surrounding circumstances,

the Port Authorities are liable for breach of
their duty es bailees for reward. The
plaintiffs' claim must therefore succeed.

I allow the plaintiffs' clrim in the sum of
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$21.236.24 being value of the 64 cases undelivered
and interest at 3% per annum with effect from
3:4.1970 and costs. Costs of the first defendant
shall be paid by the second defendant.

Sgd. (ABDUL HAMID )
HIGH COURT,
MALAYA.

Fuala Lurmhur,
10 Dated this 27th day of June, 1974.

ilre CuW.l1e Abraham of Shearn, Delemore & Co.,
Kuala Lumpur for the plaintiffs.

ire N.A. HMarjoribanks with Mr. L1l Singh Mukher
of Lovelace & Hastings, Kuala Lumpur for the
first defendant.

Ir. James Puthucheary with r. Vong Chong Wah of

Skrine & Co., Kuale Lumpur for the second
defendant.
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IN THX HIGIH COURT IN MALAYA AT KUALA LUMPUR 27th June 1974

Civil Suit No. 5 of 1971

Between

T.W. 'u & Coupany (I1) Sdn. Bhd. Plaintiff

And

l. The Sanko Asia Line Ltd. _
2. The Port Swettcnham Authority Defendants

BLFORT, THE IIOFOURABLL (TR, JUSTICE ABDUL HAITID

THIS 27TH DAY OF JUN;, 1974

IN OPLN COURT
30 ORDLIR

THIS SUIT coming up for hesring on the
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22nd and 23rd days of Apri}, 1974 in the prescnce

of ir. Cecil '/.7". Abraham of Counsel for the
Plaintiff, ", N.A. Marjoribenks and Ir. Lall
Singh Muker of Counsel for the First Defendants
and !Mr. James Puthucheary and !r. ‘Jong Chong tah
of Councel for the Second Defendants 7D UPON
RUADING the Pleadings herein AND UPON Hi/ZRING

The evidence ndduced by the parties and arguments

of Counsel aforesaid IT VA3 ORDIRLD that the
Plaintiff's claims as ageinst the First
Defendants be dismissed IT VAS ORD:ZRED that
the aforesaid Counsel for the PlaintifT and the
second Defendants do file their written
submissions AND IT WAS ORIVYRED that this Suit
do stand adjouwrned for Judgment and the said
ouit coming on for Judgment this day in the
presence of IMr. Cecil '/.M. Abraham of Counscl
for the Plaintiff, IIr. N.A. llarjoribanks of
Counsel for the First Defendants and MMxr. James
Puthucheary of Counsel for the Second Dercndants
IT IS ORDIL.D that the Second Defendants do pay
to the Plaintiff the sum of Dollars Twenty-one
thousand two hundred and thirty six and cents
eighty four (Z21,236.34) together with interest
thereon at the rate of 3% per annum with effect
from the 5th day of April, 1970 to thc date
hereof and thereafter interest at the rate of
6% per annun from the date hereof to the date
of realisation AIND LASTLY IT IS ORDERED that
the costs of this buit be taxed by the proper
Officer of this Court and be paid by the Second
Defendants to the Plaintiff ond to PFirst
Defendants,

GIVLN under my hand and the Seal of th-
Court this 27th day of June, 1974.

Sd: Illegible.

Senior Assistant Registrar,
High Court,
Kuale Lumpur.
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IN THZ FTDCRAL OOURT OF MALAYSIA HOLODLE AT In the
Federal Court
(APPELLATE JURISDICTION) —
. No.l1l7
FZiDERAL COURT CIVIL APPEAL NO. 111 OF 1974 Hotice of
Between Appeal
o 23rd July
The Port Swettenham Authority Appellants 1974
And
T.¥. Vu & Company (11) Sdm. Bhd. Respondent

(In the matter of Civil Suit No. & of 1972
In the High Court in lMalaya at Kuala Lumpur

Between
T.%, Vu & Company Sdn. Bhd. Plaintiff
: And.
1. The Sanko Asia Line Ltd.
2. The Port Swettenham ‘
Authority Defendants

NOTICLE OF APPEAL

TAKI: NOTICE that The Port Swettenham Authority,
the Appellsnt abovenamed, being digsatisfied with
tie decision of the Honourable Mr. Justice Abdul
Hamid given at the High Court, Kuala Luapur on the
27th day of June, 1974 appeals to the Fedsral Court
against the whole of the said decision.

Dated this 23rd day of July, 1974.

S5d4: Skrine & Co.
Solicitors for the Appellant

"abovenamed.
To: :
The Registrar,
The Federal Court,
Xuala Lumpur.
and to :

The Senior Assistant Registrér,
High Court, Kuala Lumpur. ’
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Messrs. Shearn Delamore & Co.,
No. 2, Benteng, Kuala Lumpur,
Solicitors for the Plaintiff
abovenamed.,

The address for service for the Appellant
is care of Messrs. Skrine & Co., Straits Trading

Building, No. 4, Leboh Pasar Besar, Kuala Iumpur,
Solicitors for the Appellant abovenamed.

" No. 18
Memorandum of Appeal 10
IN THE FEDERAL COURT OF MALAYSTIA HOLDEN AT
(APPELLATE JURISDICTION)
FEDERAL COURT CIVIL APPEAL NO. 111 OF 1974

Between

The Port Swettenham Authority Appellants
And

T.W. Wu & Company (M) Sdn. Bhd. Respondent

(In the matter of Civil Suit No.5 of 1971
in the High Court in Malaya at Kuala

Lumpur 20
Between
T.W. Wu & Company Sdn. Bhd. Plaintiff
And
l. The Sanko Asia Line Ltd.
2. The Port Swettenham
Authority Defendants

MEMORANDUM OF AFPEAL

The Port Swettenham Authority, the
Appellants abovenamed appeal to the Federal
Court against the whole of the decision of the 30
Honourable Mr, Justice Abdul Hamid given at
Kuala Lumpur on the 27th day of June, 1974 on
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the following grounds:-

1. The Learned Judge erred in law in holding
that Byelaw 91(1) of the Kelang Port Authority
Bylaws 1965 does not relieve the Appellants of the
burden of proof that ordinarily lies upon a bailee
in such circumstances.,

2 The Learned Judge erred in law in holding that
the Appellants were liable on the grounds that the
theft took place as a consequence of either the

negligence or the active participation or complic-

ity of one or more of the Port employees.

3. The Learned Judge erred in holding that the
care taken by the Appellants of the Respondents'
goods was insufficient to satisfy the duty of care
placed on the Appellants by Section 104 of the
Contracts (Malay States) Ordinance 1950.

4. The Lesrned Judge erred in awarding the First
Defendant costs against the Appellants.

Dated this 3rd day of September, 1974.

Sd: Skrine & Co.
Solicitors for the Appellants
abovenamed.

Tos~-
l. The Registrar,
Federal Court,
Kuala Lumpur.

2, The Senior Assistant Registrar,
High Court,
Kuala Lumpure.

3. The Respondent abovenamed
or its Solicitors,
Messrs. Shearn Delamore & Co.,
2, Benteng,
Kuala Lumpur. .
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No. 19
Judgment

JUDGMENT OF
LEE HUN HOE, C.J. BORNEQ

Cor. Suffian, L.P. Malaysia
Lee Hun Hoe, C.J. Borneo
Ali, F.J.

This is an appeal by appellants from a judgment
of Hamid, J. ordering them to pay a sum of
321,236.é4 damages to respondents for the loss of 10
64 cases of pharmaceutical goods while in the
custody of appellants. There are four grounds of
appeal, namely, that the learmed Judge erred:-

(i) in law in holding that by-law 91(1) of
the Kelang Port Authority Bylaws 1965
does not relieve the appellants of the
burden of proof that ordinarily lies
upon a bailee in such circumstances;

(ii)in law inholding that the appellants
were liable on the grounds that the 20
theft took place as a consequence of
either the negligence or the active
participation or complicity of one or
more of the port employees;

(iii) in holding that the care taken by the
appellants of the respondents® goods
was insufficient to satisfy the duty
of care placed on the appellants by
gsection 104 of the Contracts (Malay
States) Ordinance, 1950; 30

(iv) in awarding the first defendant costs
against the appellants.

Zhe first and third grounds may be taken
together as both are concerned with the question
of burden of proof. The second ground seems to
question inferences made by the learmed Judge from
facts. The last ground refers to costs awarded
to first defendants who are not parties to this
appeal.

Respondents were consignees of 93 cases of 40
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pharmaceutical goods from Hongkong which were
carried by S.S. "Sansei Maru" pursuant to two
Bills of Lading. The vessel arrived at Port
Kelang on 5th April, 1970. The goods were un-
loaded, tallied and taken away by appellants® fork-
1ift and kept in Shed No. 8. The goods were
examined by customs and duty was duly paid.
Through their forwarding agents respondents
managed to collect only 29 cases. Appellants were
informed in writing on 15th April, 1970 of the
short delivery of 64 cases. In reply, appellants
stated that according to their outturn the 64
cases were shortlanded. On 20th July, 1970,
acting on irbrmation received, respondents lodged
a report with the police concerning the missing
goods. As a result police raided the premises of
Kuala Lumpur Pharmacy Sdn. Bhd. where part of the
missing goods were recovered. The proprietor of
the said firm was charged in court but subsequently
discharged.

Before going into the grounds of appeal, we
would deal with one matter raised by appellants.
Encik Puthucheary referred to the pleading and
said that detinue was not pleaded. He said that
was important in determining onus of proof. The
reason is that the onus on a bailee arises when a
bailor demands the goods and is refused. He
argued that the bailor should frame his action in
detinue. He raised this point because the learned
Judge had placed the onus on appellants as bailees.
As far as we can see from the statement of claim
respondents based his claim on contract (para.5),
detinue (para.6), negligence (para.9) and
conversion (para.l2).  In any case Encik Abraham
said that since the goods were already missing
there would be no point in their proceeding in
detinue because it would mean asking for the
return of the goods. They could rely on other .
parts of their pleading. It is sufficient to say
that the case of General and Finance Facilities Itd..
v. Cooks Cars (Romfor o _
was cited, particularly e judgment of Lord Diplock,
merely to show the distinction between detinue and
conversion. In the common law the onus of proof is
on the bailee to show that the loss of, or damage
to, the goods entrusted to him occurred without
negligence or default on his part. This is so not-
withstanding the nature and contract of bailment

required of him. See Joseph Travers & Sons ILtd. v.
Cooper (1915) 1 K.B. 73, Cﬁ; Phipps Ve The New

eLele at 048
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Claridge's Hotel Ltd. (1905) 22 T.L.R. 49. We
do not tIMk there is much in what Encik
Puthucheary said. As Denning, L.J., as he then

was, in J,. Sgurlib;% Ltd. v. Bradshaw (1956) 2
AER. 1 a salid:- ' :

A bailor, by pleading and presenting
his case properly, can always put the burden
of proof on the bailee. In the case of
non-delivery, for instance, all he need plead
is the contract and a failure to deliver on 10
demand. That puts on the bailee the burden
of proving either loss without his fault
(which would be a complete answer at

common law) or, if the loss was due to his
fault, that it was a fault from which he is
excluded by the exempting clause."

He continues in another passage:-

" Where, however, the only charge made
in the pleadings - or the reasonable
inference on the facts - is that the damage 20

was due to negligence and nothing more,
then the bailee can rely on the exempting
clause without more ado."

The main question in this appeal is concerned
with the burden of proof. Was the learned Judge
right to place the burden on appellants in the
circumstances to prove that the loss of the goods
was not caused by negligence on their part?

There can be no doubt that on the evidence
the goods were delivered to appellants. This was 30
also the finding of the learmed Judge. The loss
of the cases of pharmaceutical goods was estab-
lished. Part of the missing goods was found in
the premises of the Kuala Lumpur Pharmacy Sdn.
Bhd. As the goods were entrusted to appellants
they were dutybound to take all reasonable
precautions to protect them from theft, loss or
damage. Because of their special knowledge the
burden is on them. Section 106 of the Evidence
Act provides that:- 40

" When any fact is especially within the
knowledge of any person, the burden of
proving that fact is upon him."

One important aspect of the burden of proof



49,

was strenuously argued by the parties. Encik In the
Puthucheary contended that section 106 did not in Federal Court
any way shift the onus of proving negligence to —
appellants., All that section 106 required of No.19

appellants was for them to show what had been done

to protect the goods., They had given evidence {:iggﬁgtngﬁ
_ regarding system and security. It was for c.J
respondents to show where appellants as bailees e
had failed in the care of a man of ordinary 8th March
10 prudence. Dwarka Nath Pai Mohan Chaudhuri v. 1975
Rivers Steam Navi§g¥ion Co. Ltd. (1918) 46 I.C. (continued)
a H elolt, oLe 173, was cited

and certain passages were quoted.

The argument on onus centres round the
rovisions of sections 104 and 105 of the Contracts
fMalay Stdes) Ordinance, 1950 and by-law 91(1) of
the Port Swettenham Authority By-laws 1965.
Sections 104 and 105 read as follows:-

"104. In all cases of bailment the bailee

20 is bound to take as much care of the goods
bailed to him as a man of ordinary prudence
would under similar circumstances, take of
his own goods of the same bulk, quality, and
value a8 the goods bailed.”

"105, The bailee, in the absence of any

special contract, is not responsible for

the loss, destruction, or deterioration of

the thing bailed, if he has taken the amount

of care of it described in section 104 of
30 this Ordinance."

By-law 91(1) provides that:- .

"The Authority shall not be liable for any
loss, destruction or deterioration arising
from delay in delivery or detention or mis-
delivery of goods or from other cause unless
such loss or destruction has been caused
‘solely by the misconduct or negligence of
the Authority or its officers or servants.”

It is the contention of the appellants that
40 by-law 91(1) has the effect of decreasing the
1iability of the Authority and that the onus is on
respondents to show that the loss was caused solely
by the misconduct or negligence of the Authority or
its officers or its servants., Further, the duty
which rests upon a bailee under section 104 is no
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different from the duty cast by the common law
on a gratuitous bailee, That the duties of a
bailee for reward are the same as those of a
gratuitous bailee under the Indian Contract Act
has been long recognised in India. In Secret
of State v. Ramdhan Das Dwarka Das (193%F) Ib0 §.C.
e ivy Council considere e duty of care
to be taken by a bailee under section 151 of the
Indian Contracts Act (which is pari materia with
our section 104), After commenting on the 10
English cases on bailments their Lordships went
on to say:-

"The Indian legislature in S.151 Contract
Act, makes no reference to the distinction
between a gratuitous bailee and a bailee
for hire, and, omitting all reference to
skill, lays down for both one standard,
namely, as much care as a man of ordinary
prudence would take of his own goods in
similar circumstances. The standard, 20
therefore, must, while it is one and the
same as far as it is a question of
principle, cannot be formulated by an
inflexible practical rule applicable to
all cases."

They very wisely gave this warning when
dealing with English authorities:-

" To show what the standard ought to be,

a number of English authorities have been

cited before us on behalf of the appellant. 30
These authorities it must be admitted are

not always consistent, and moreover they

have to be, if at all, relied on with

great caution, in view of the difference

that exists between the two systems of law."

Reference was made to Pollock & Mulla on

Indian Contract and SpecifiC Reliel ACtS, bThH
Egifion; Eége EIE, p§¥¥icﬁIarIy The commenfary
on section whxeh reads:-

"This section abolishes the distinctions 40
in the amount of care required of various

kinds of bailees which were established,

or supposed to be establlshed, by the

judgment of Holt, C.J. in Co Bernard

11703) 2 Ld. Raym. 909; 1 Sﬁ'ﬂb’“‘ﬁ"

modern English law a gratuitous bailee is bound
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to take the same care of the property
entrusted to him as a reasonably prudent and
careful man may fairly be expected to take
of his own property of the like description;
and it does not seem that in practice an
ordinary bailee for reward is bound to
anything more."

It was submitted that in Malaysia as in India
the duty imposed by law on a bailee for reward is
the same as that imposed by common law on a
gratuitous bailee,

On the other hand, Encik Abraham says that
although our law does not expressly distinguish
between a gratuitous bdlee and a bailee for reward,

in so far as omus of proof of a bailee for reward

is concerned, the burden of proof in our law is
the same as the burden of proof of a bailee for
reward in the common law. In support of this two
Malayan cases were cited. The first is Abdul
Rahman v, Ariffin (1956) 22 M.L.J. 89.

concerned a claim for the value of a buffalo which
plaintiff had entrusted to defendant in accordance
with a profit sharing agreement. The learned
magistrate considered that there was a contract

of bailment of the buffalo but held that as
plaintiff had not established that the loss of the
buffalo was through the neglect or default of the
defendant, the bailee, he had no cause of action.
On appeal, Thompson, J. as he then was, held that
the onus was on the. defendant as bailee to show
that the loss was not attributable to lack of care
on his part and, therefore, the learned magistrate
was wrong in giving judgment for the defendant at
the close of the case for the plaintiff. Part of
his short judgment reads:-

"I do not find it necessary to discuss the
point at great length because in my opinion
the law is clearly stated in the following
passage from Chitty on Contracts, 20th
Edition, p.846:-

*In the case of loss or damage to goods
bailed the onus is on the bailee to show
that the loss or damage was not attribu-
table to any lack of care which by law
is required of him.*"

After mentioning the case of Phipps v. The
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New Claridges Hotel (Ltd.) (1905) 22 T.L.R. 49
whexe e racts were similar to the case he was
considering he continued:-

"There is nothing inconsistent between
the law as thus stated in Chitty and
sections 104 and 106 of the Contracts
Ordinance. The point is more one of

onus than one of substantive law, It is
true that the bailee is only responsible
for the consequences of failure to observe
the standard of care laid down by section
104 and there is no doubt that up to a
point there is an onus upon any plaintiff
which must be discharged. It seems to
me, however, that once loss has been
proved that onus has been discharged

and the onus then shifts to the

defendant to shew that the loss

occurred in circumstances which showed

no lack of care on his part.”

The second case is Gee Mup & Co. V. Yeo

Swee Hern trading as Chop Yong Pee Huat ( )
here

plaintiffs regularly sent quantities of uncured
rubber to defendant owners of & smokehouse, for
smoking at an agreed price. As a result of a
fire the smokehouse and adjoining buildings,
the contents therein including plaintiffs?
uncured rubber were destroyed. Thorne, J.
expressed the view that as plaintiffs had
alleged negligence against defendant they had
to adduce evidence to establish a prima facie
case of negligence in order to shift the onus
to defendants. After hearing all the evidence
he found for plaintiffs holding that plaintiffs
had established that defendants were negligent.
Although the appeal was dismissed, Huggard, C.J.
criticised the view expressed by Thorne, J. He
made clear that he agreed with the principle
established by those cases arising out of tort
on the question of onus in that plaintiff was
to prove that defendant was negligent and that
the negligence was the proximate cause of the
loss or injury complained of, Having said that
he made these observations:-

*But in my view the principle established
by this line of cases has no application
to the facts in the present case. It is,
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I think, quite clear that the defendants In the

here were bailees for reward of the Pederal Court
Plaintiff's rubber, and therefore what we ' e
havi to consider is the legal position : No.l9
applicable to the relationship of bailor

and bailee for reward," {Z%gﬁﬁthgg
He then referred to sections 151 and 152 of Codo-

the Contract Enactment of the Federal Malay States 8th March
which were substantially the same as the provisions 1975

of the Indian Contract Act and cited Pollock & ‘ (continued)
Mulla, 5th Edition, particularly a passage which

18 e same as 1in the 9th Edition and quoted in a

latgr part of this judgment. Continuing on he

said:~

"Now the common law of England as to bail-
ments is substantially the same as the
statute law on that subject in force in
this State., It is therefore of assistance
to turn to English authorities dealing with
the subject." '

The following general proposition appears in
Halsbury Laws of England, 2nd Edition, Vol. 1 at
page 751:- o -

"When a chattel intrusted to a custodian

is lost, injured or destroyed, the onus of
proof is on the custodian to show that the
injury did not happen in consequence of his
neglect to use such care and diligence as a
prudent or careful man would exercise in
relation to his property.”

This proposition is supported by ample

" authority amongst the cases cited being:i-

Mackenzie v. Cox. 173 E.R.987, -

Phi ve New Claridges Hotel (Ltd.) (1905)
2§'€€§;R. 40,

- Coldman v, Hill (1919) 1 K.B. 443.°

Section 104 clearly lays down the duty and
responsibility of a bailee. Section 105 merely
deals wih special contracte. Eneik Puthucheary sub-

‘mitted that by-law 91(1) could be regarded as

analogous to a special contract. We do not think
that is possible in this case. The Port Swettenham
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Authority By-laws, 1965 was made
pursuant to section 29 of the Port Authorities

Act, 1963. Paragraph (g) of section 29(1)
readss-

"29(1) The authority may with the
approval of the Minister make by-laws

for 0000000 SROOINOEEOOINOIOGEOIOSEOEOIOOIOGSEOSOOIOSOSOOTIOIOS

0 0000000000 00QOPQRPIONOPRIOCOIBTRPLEOSEOIOGOOERNGESETSTIODS

(g) limiting the liability of the
authority in respect of any loss,
damage or injury to any person,
occurring without the actual fault or
privity of the authority (whether in
any vessel operated or maintained by
them or on any wharf, quay or other
part of the port);"

Section 29 merely empowers the appellants to
limit liability so that the authority would be
only liable if they are at fault. It in no way
gives appellants power to exempt themselves
totally from liability. The By-laws would be
ultra vires if they purported to deal with
matters outside the ambit of section 29.

Part IV of the Port Swettenham Authorily By-
Laws, 1965 covers By-laws 90 to 117 and deals
specifically with limitation of liability. By-
law 91(1) has nothing whatsoever to do with onus
of proof or shifting of onus of proof. Once it
is established from the evidence that appellants
were at fault, then, as H.T. Ong, C.J. said in
Sharikat Lee Heng Sdn. Bhd. v. Port Swettenham
Tothor ety (TOTT T M-L-T- 27, " The oais 65 & d5tor-
mining factor, therefore, did not arise,”

Lee Heng's Case (1971) 2 M.L.J. 27 being a
decision of this court is binding on this court
unless it can be shown t0 be per incuriam. Thus,
the Federal Court in Yong To ong V. Siew Soon
Wah & Ors. (1971) 2 M.E.s. I%E 3!% not rollow
Hajarah oingh v. Muthukaruppan (1967) 1 M.L.J.
IE$ and Lee AD LOW V. cheong Lip Kien (1970) 1
M.L.Je 7 ana s arly in oVo omas Ve K.CoIlo
Red (1974) 2 M.L.J. 87 tﬁe Feae;:a COGE ala
not ¥o

llow N a Re Pillai v. Lim Lee
Chong (1968) E ﬁ.ﬂ.ﬁ. 5% a8 11 was considerea
fﬁa% the earlier decisions were given_ﬁg§
incuriam. It could be on the ground that a point

was not fully argued either because (a) certain
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law, rule or regulation, or (b) certain authority
or authorities had not been brought to the
attention of the Court. However, the same cannot
be said of Lee Heng's Case (1971) 2 M.L.J. 27. By-
law 91(1) was thoro ¥ canvassed in that case.
The learned Judge rightly pointed out that Lee
Heng's Case (1971) 2 M.L.J. 27 made clear that

~law ) did not relieve the Port Authority of
the burden of proof that ordinarily rested upon a
bailee. In this case respondents averred that
appellants as bailees were negligent and on the
evidence the learned Judge was satisfied that the
64 cases o pharmaceutical goods were stolen while
in the custody of the appellants. After referring
to what Denning, L.J. said in Spurli v., Bradshaw
(1956) 2 A.E.R. 121 at 125 in Lee Heng's Case (I071)
2 MoIloJo 27, H.T.Ong, Cede COntinued:-—

" Mere non-delivery, therefore, is prima
facie evidence of negligence - this being a

case of res ipsa logquitur. And ‘'once
negligence on the 3%5% of the defendants has

been established and this negligence could
have caused the loss, it was eminently
reasonable to ask them to prove that in fact
it did not see Hunt & Winterbotham Ltd. V.
B.R.S. (Parcels . : a
per Donovan, L.d. who went on to say -

'*Similarly, in Brooks Wharf and Bull
Wharf Ltd. v. Goodman Bross \1937) T K.B.
another case of a claim in negligence)

it was held that the circumstances of the
loss of goods by a bailee may justify the
inference of negligence as the cause of
the loss, which inference it would be for
the bailee to displace.'™ S

Dwarka Nath's Case (1918) 46 I.C. 319 at 3213
(19177 E.T.R. (RC) I73 was not mentioned by H.T.Ong,
G.J. in Lee Heng's Case (1971) 2 M.L.J. 27 although
his attention was drawn to the case, This is under-
standable because Dwarka Nath's Case (1918) 46 I.C.
319 at 321; (1917) K.T.HR. (ReC.) I73 dealt with an
entirely different kind of case. It was concerned
with a suit against common carriers for loss of
goods occasioned by fire which originated from some
unknown cause. This 18 stated very clearly in

Pollock & Mulla on the Indian Contract and Specific
elie cts ition e when relerring to
arka Na g Case, ats~
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"There is a special class of cases
where goods are destroyed by fire arising
from some unknown cause, while ey are in
the possession of a common carrier or a
railway company."

In so far as burden of proof on a bailee is
concerned the position in India is stated in the
same edition of Pollock & Mulla at page 665 as
follows s~

"In cases governed by the provisions 10
of sections 151 and 152, the loss or damage
of goods entrusted to a bailee is prima
facie evidence of negligence, and e burden
of proof, therefore, to disprove negligence
lies on the bailee.”

At page 659 under the heading of Common Carriers
it is stated:-

"The provisions of sections 151 and
152 of the Contract Act embody in effect
the Common Law rule as to the liability of 20
bailees other than common carriers and inn-
keepers. The measure of care required of
these bailees in respect of goods entrusted
to them was the same as a man of ordinary
prudence would take of his own goods; in
other words, the liability was one for
negligence only, in the absence of special
contract, Common carriers and innkeepers,
-on the other hand, were liable as insurers
of goods; that is, they were responsible 30
for every injury to the goods occasioned

by means whatever,except only the act
of goé and tne King's enemies.”

To recapitulate the weight of authorities
indicates that our law regarding onus on bailee
for reward is not inconsistent with the common
law. In the ordinary cases of tort the onus
would be on the plaintiff to prove that defendant
was negligent and that the act or omission was
the proximate cause of the loss or injury. But, 40
in cases where the bailor and bailee relationship
has been established then all that the plaintiff
has to do is to prove that he entrusted the goods
to defendant who could not deliver them on demand.
It would then be up to the defendant as bailee to
show that the loss was not due to his negligence.
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The fact that the appellants had devised a good
system did not render them any the less liable if
it was not shown that the loss of the goods arose
otherwise than through their negligence. Appellants
did not tell the court anything at all as to what
happened to the 64 cases of goods which were
delivered to them in Shed No. 8. It would not
help to say that the goods were shortlanded or to
give speculative evidence when it was established
on preponderance of probabilities that the goods
were conveyed by their employees and kept in their
custody. They could not explain how the bulky and
heavy goods could be taken out of the shed under
the watchful eyes of their employees.

We should like to refer to British Traders &
Shippers Ltd. v. Ubique Transpo & Motor
ineeri O ondon » an ort of London
Authority (1952) Vol. 2 Lloyds Law Report 236 at
where Lord Justice Morris said:-

"In the case of Brooks Wharf & Bull

Wharf Ltd. v. Goodman bros. eLe
€Pe H elle elie ep.'?l; (1937) 1 K.Be.

534, a case decided by Mr. Justice Branson
which went to the Court of Appeal, Lord
Wright, M.R. in his judgment in the Court of
Appeal (at pp.73 and 538 of the respective
reports) made certain citations, and he
quoted a passage from the judgment of TLord
Loreburn in Morrison, Pollexfen & Blair v.

Waton (unreported), tora Yright saids-—

'The law as to the position of warehouse-
men in such circumstances and the extent
of the duty of care which rests upon them
has been discussed in various cases, but
I proceed on the basis of the statement
of the law on the liability of warehouse-
men contained in two passages from the
judgments of the House of Lords in the
unreported case of Morrison Pollexfen &
Blair v. Walton quofed by Lord Justice
Kennedy in Joseph Travers & Sons Ltd. V.
Cooper (191 eDe a . e Tirst
passage so0 quoted from the judgment of
Lord Loreburn in the following words'.

I do not read all the passages, but the concluding
sentences are these:-
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'It is for him (warehouseman) to
explain the loss himself, and if he
cannot satisfy the court that it occurred
from some cause independent of his own
wrong-doing he must make that loss good.'

And Lord Halsbury had said in Morrison, Pollexfen
& Blair v. Walton (unreported):—

'It appears to me that here there
was a bailment made to a particular
person, a bailment for hire and reward,
and the bailee was bound to show that he
took reasonable and proper care for the
due security and proper delivery of that
bailment; the proof of that rested upon
him?™,

The learned Judge was at pain to show that
by-law 91(1) did not shift the onus in any way or
exempt appellants from the burden of proving that
they were not negligent. Appellants took the
line that they did take reasonable precautions to
protect the goods in their custody by showing
system of protection and adequacy of security.

In Mala¥an Thread v. OEama Shipgigg.Line Ltde &
A2i10T o Y leliet o y L5 Tiie iearne uage
There was presented with more materials and also,
if we remember correctly, security was then in
the Port's charge. For instance, the shed
clerks, delivery clerks and other port personnel
besides evidence similar to those given by D.W.l
and D.W.2 were adduced. The decision in that
case was, therefore, based on the particular
facts of the case.

More is required than merely adducing
evidence to show that their system was impeccable
and their security adequate. If their system and
security were so good then such bulky and heavy
goods from the shed could not have escaped the
vigilance of their employees bearing in mind
that they were supposed to be working in shifts
round the clock. In this case the learned Judge
was entitled to hold that on the evidence
appellants had not discharged the onus which
rested on them.

In many respects the case of British Traders

& Shippers Ltd. v. Ubique Transport & Motor
Igineering Co. London) Ltd. and Port or London
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Authority (1952) Vol. 2 Lloyds Law Report 236 at In the

is similar to our case except that the missing Federal Court
goods were never located or found. There plaintiffs ——
claimed damages against defendants for negligence No.l9
and conversion or detinue in respect of the loss of Judgment of
5 tons of corrugated metal sheets. Defendants Lu Hﬁﬁ Ho
denied liability. But, second defendants also os oe
pleaded alternatively that if the sheets were °=e
delivered to them they were exempted from 8th lMarch
liability (1) by the Owner's Risk clause in that 1975
goods were "unprotected" or "unpacked”, and (2) by (continued)

their conditions relating to liability or to goods
warehoused, which provided:-

*"The Port Authority take all reasonable
measures to protect goods received by or
landed, warehoused or deposited with them
against loss or damage, but they do not
accept liability for any loss or damage
arising otherwise than through their
negligence."

It was held that the first defendants as carriers
had discharged the onus of showing that they had
delivered the steel sheets to second defendants
and that the onus was on second defendants to show
that the loss occurred without their negligence.
It was also held that they were not exempted from
liability either by (1) the Owner's Risk clause as
the steel sheets were neither "unprotected" nor
"unpacked", or (2) their conditions relating to
liability as to goods warehoused. Accordingly, as
second defendants failed to show that the loss
occurred otherwise than through their negligence,
plaintiff's claim against them succeeded. As to
costs a bullock order was made.

Encik Puthucheary submitted there was no
evidence of theft by any named servants and if
someone was in complicity with the thieves,
these facts would not be enough to make the master
liable vicariously. All that was required of
appellants under section 104 was the degree of
care that a man of ordinary prudence would take of
his own goods in similar circumstances. Further,
By-law 91(1) appellants had contracted into a
lower duty of care. If an anology to common
law duty was to be drawn then it was submitted
that duty would be that of a gratuitous bailee
which the Contracts (Malay States) Ordinance 1950
had imposed. '
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The Port Swettenham Authority could not
function except through individuals who are their
servants or employees. Appellants did not try to
contradict the evidence adduced by respondents
because Encik Puthucheary frankly admitted they
did not know whether the missing goods were ever
in their possession. Something must be wrong
with their system of which they spoke so highly
of, if they could say they did not know anything
of goods proved to have been delivered to their 10
custody. In this case it was established that
93 cases were taken by appellants' forklift to
Shed No. 8 and 29 cases were delivered, but 64
cases apparently disappeared from that shed under
the noses of those employees working round the
clock in the shed and at the gate. Part of the
goods were found in a local pharmacy. All these
showed that their system was not as impeccable as
they wanted the court to believe. Neither was
their security adequate. 20

Encik Puthucheary argued that Malayan
Thread's Case (1973) 1 M.L.J. 121, IZ3 relied

on Gheshire v. Bailey (1905) 1 K.B. 237 for the
proposition that a master was not responsible
for the fraudulent act of his servant or the loss
of goods was not referable to the employees?!
negligence since the loss was caused by an act
outside the scope of the servant's employment.
The learned Judge distinguished the facts in
Malayan Thread's Case (1973)1 M.L.J. 121,123 30
Trom the Tacts he was considering and also in
that case Morris v. Martin (1966) 1 Q.B. 716 at
728 which disapproved Cheshire v. Bailey (1905)

1 K.B. 237 was not considered.

In Morris v. Martin (1966) 1 Q.B. 716 at
728 the Thelt was committed by the very servant
who was entrusted by the bailee to clean the fur,
The County Court held that the bailee was not
liable for the theft of the servant whose act
was not "in the scope of his employment". In 40
allowing the appeal the Court of Appeal held
that the bailees owed the owner of the fur the
duties of a bailee for reward to take reasonable
care of the fur and not to convert it. Lord
Denning, M.R. observed:- '

", e.esees When a principal has in his
charge the goods or belongings of another
in such circumstances that he is under a
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duty to take all reasonable precautions to
protect them from theft or depredation, then
if he entrusts that duty to a servant or agent
he is answerable for the manner in which that
servant or agent carries out his duty. If the
servant or agent is careless so that they are
stolen by a stranger, the master is liable.

So also if the servant or agent himself steals
them or makes away with them. It follows that
I do not think that Cheshire v. Bailey (1905)
1 K.B. 237 can be supportedr.

Encik Puthucheary referred the court to
section 3(1)(a) of the Civil Law Ordinance, 1956
which reads:-

3, (1)Save so far as other provision has been
made or may hereinafter be made by any written
law in force in Malaysia the Court shall -

(a) In West Malaysia or any part thereof,
apply the common law of England and
the rules of equity as administered in
England on the 7th day of April, 1956."

He argued that Morris v. Martin (1966) 1 Q.B. 716
at 728 was decided on LTth Nay, 1965 and till then
Cheshire v. Bailey (1905) 1 K.B. 237 was

The common Iaw of England. Morris v. Martin (1966)
1 Q.B. 716 at 728 might be the correct common law
rule regarding master®s liability for servant's
tort but it was not the common law administered in

Englend on Tth April, 1956. Therefore, section
3(1)(a) prohibits its reception.

Cheshire v. Bailey (1905) 1 X.B. 237 clearl
conflIcts With Lloyd V. Grace, Smith & Co. (1912
A.C.716 which rejected the view that a dishonest
act committed by a servant for his own benefit was
outside the scope of his employment. Abhough the
House of Lords did not say it had overruled
Cheshire v. Bailey (1905) 1 K.B. 237 elearly it
msSt be taken to %ave impliedly overruled it.

Even the Privy Council did not follow Cheshire V.
Bailey (1905) 1 K.B. 237. As Lord Diplock remarked
at page 736:-

"pAs recently as 1955 the Privy Council
in United Africa Co. Ltd. v. Saka Owoade (1955)
A.CS I30 alfhough they reached a decision in
conflict with Cheshire v. Bailey, declined to
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express a view as to whether it had been
overruled by Lloyd v. Grace, Smith & Co.
(1912) A.C. 7I6 or co e distinguished
from it. In the present case, we, I think,
are compelled to make up our minds about
this. For my part I find it impossible to
reconcile the decision in Cheshire v.
Bailey (1905) 1 K.B. 237 with the ‘
principles laid down in Lloyd v. Grace,
Smith & Co. (1912) A.C. . 1 think that
ecision 1S no longer good law and is not
binding upon us. In so holding I am re-
assured by the reflection that this branch
of the common law in England will be the
game as it has been held to be %n Ontario
y the Supreme Court of Canada (see Reé. Ve

Levy Bros. & Co. Ltd. (1961) E.C.R. ;
26 %.I.R. (2d) 760 and as it has been held to
be in Nigeria by the Privy Council (United
Africa Co, Ltd. v. Saka Owoade (1555) AeCe

. S better a e common law in
different common law countries should
converge rather than grow apart.”

Morris v. Martin (1966) 1 Q.B. 716 at 728
merely brings to light what should have been the

common law. Cheshire v, Bailey (1905) 1 K.B.
237 and Lloyd V. Grace omith & Co. (1912) A.C.T716

cannot both be Tight. We must substitute common

sense for technicality. There is nothing to
prevent this court from saying that the common
law of England regarding a master's liability for
a servant?s tort is correctly laid down by the

House of Lords in Lloyd v. Grace Smith & Co.
(1912) A.C. 716 which impliedly overruled .
Cheshire v. Bailey (1905) 1 K.B. 237. The
Privy Council in Enited Africa Co. Ltd. v. Saka
Owoade (1955) A.CT I30 also did not follow
eshire v. Bailey (1905) 1 K.B. 237. So that
the common law o and was as stated by
Lloyd v, Grace, Smith & Co. (1912) A.C.716 and
not Cheshire V. Bailey (1905) 1 K.B. 237.
Sections 104 and 105 read with By-law 91(1)
in no way reverse the onus of proof which rested
squarely on appellants as bailees for reward.
They have nothing to do with the burden of proof.

To decide on whom the burden rests one must look
to our law of evidence and decided cases. Even

in Secret of State v. Randham Das (1934) 150
T.C. 180 %Eeir Tordships in the Privy Council
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realised the impracticability of having one
standard of care for a gratuitous bailee and a
bailee for reward. Hence, they said that although
the standard was one and the same so far as the
question of principle was concerned the standard
could not be formulated by an inflexible practical
rule applicable to all cases. It is, therefore,
the practical aspect that one must look into. In
this type of cases a bdlee would only be able to
adduce evidence of delivery, demand and refusal.
He would be in no position to obtain evidence to
show what actually happened to the goods which
were in the custody of the Port Authority. Since
the goods were in the care and control of the Port
Authority, it was, therefore, reasonable that the
Port Authority should explain the loss as the
m%gzir was s?megh1ng(w1t2§n their ownsknowledge.

A Rahman's Case (195 22 M,L.J., 89, Gee Hup's
Case (103 0l.4 p.66, 67 and 69 and Eee
Te '8 Case (1971) 2 M,L.J. 27 are clear authori-
Ties Tor the proposition that the onus of proof on
a bailee for reward in this country is the same as
that of the common law,

Much more detailed evidence on system was
given in British Traders' Case (1952) Vol. 2 Lloyds
Law Repo ord Justice Morris
accepted the evidence of the driver that he did in
fact deliver the steel sheets to the Port of
London Authority. In our case only two witnesses
gave evidence on system and security when the
missing goods were proved to be in their custody.
Not a single word was uttered about the particular
missing goods and what happened to them in their
evidence.

It was submitted on behalf of appellants that
they had discharged the burden which rested upon
them merely by showing system and security. The
learned Judge did not think so and he was right too.
The Port of London Authority in British Traders'
Case (1952) Vol. 2 Lloyds Law Repo
also could not explain at all what happened to the
goods deposited with them. All they did was to
show that they had devised and evolved a good
system for the protection of the goods kept by
theme. In holding that this was not good enough,
Lord Justice Morris said:-

b But, furthermore, the Port of London
Authority cannot say whether these goods were
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stolen or not, and if they were stolen they

cannot say whether they were stolen by some
intruder or by some of their servants. The
matter is a complete mystery and it would
be wrong and idle to speculate as to what
did happen. Anyone may suggest in his

own mind a series of possibilities, but it
would be idle and wrong to formulate them,
for there is no reason to think that anyone
is more likely than any other; but I am
satisfied that it is not shown in this case
that the loss of the goods arose otherwise
than through the negligence of the Port of
London Authority."

In our case the goods were clearly stolen
as some found their way to a local pharmacy.
Appellants took no active steps to investigate
into the matter but chose the easy way out by
holding stubbornly to the view that the goods
were shortlanded because in their experience it
usually happened to consignment which was big.
The learned judge could not({find the appellants
negligent considering the circumstances under
which the goods disappeared, the nature, bulk
and weight of the goods, and the system of
security. We are not at all surprised that he
should make the following comments:-

"Although goods leaving the port area
are supported by proper documents delivery
of the goods at the shed and the checking
at the gate is all done by port employees.
It may be pertinent to observe that in
view of the nature of the goods, their
weight and bulk, it is reasonable to
conclude that they could only be taken out
of the port area in a vehicle. As the
goods had to be loaded at some point
within the port area it would seem to me
that this could not easily have been done
without active assistance of the port
employees,"

We have already said that By-law 91(1) has
nothing to do with onus. It cannot shift onus
which is on a bailee for reward to show that he
is not negligent. What was said about applying

the contra proferentum rule to By-law 91(1) in
Lee Heng's Ease (I971] 2 M.L.J. 27 should be
regaraeg as obiter as it was not necessary for
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the decision of that case. By-law 91(1) derives
its power from the Port Authority Act which can in
no way be construedto give any power to decide on
burden. Thus, By-Law 91(1) cannot assume to do
what the Act itself is unable to do.

In this case the learned Judge has dealt with
the law in some details and gone through the
evidence carefully. Appellants merely called two
witnesses D,W.l and D.W.2 to show system and
security. Both knew nothing about the missing
goods, s0 they said nothing about them. Those
who knew or were at the shed were not called.

DeW.l admitted that their outturn was not accurate.
Those working at Shed No. 8 had been proved., They
could not have been taken out without proper
documents. A check would be made when the goods
were being loaded onto a lorry. A second check
would be made at the gate. Shed No. 8 was in the
charge of a chief clerk with four clerks under him.
They worked on shifts round the clock. All these
people were appellants?! employees. D.W.2 had
stated that some of his police officers were
guilty of pilferage and of not signing beat book

at times. He said he had no control over the
regularity of marine police patrols. He said
there was no alarm in the shed and agreed that

dog patrol would be useful. It seems that the
security aspect left much to be desired. There
should be more effective control and co-ordination.

The learned Judge was in a better position to
assess the credibility of the witnesses. The
facts are such that we could not say that the
learned Judge was wrong to say at page 116 of the
Appeal Record that:-

"On the facts before me the irresistable
inference that arises was-that the goods
might have been stolen as a consequence of
the negligence of the servants of the Port
Authorities in the course of their employment.
I am even inclined to think that the theft
might indeed have taken place through active
participation or complicity of one or more
of their employees."

Pilfering is inescapable in a port. Small
packages can easily be spirited out of a shed
without anyone the wiser. Cases can be broken and
goods extracted from them. The best system cannot
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ensure that no goods will be pilfered. But,

when bulky and heavy goods kept on disappearing,
something must be wrong somewhere. The 64 cases
were bulky and weighed over 5 tons and required

a forklift to convey them to the shed, Such a
large quantity could not walk out of the port by
themselves. When some of the missing goods were
known to have been found in a local firm the port
authority should follow up with an investigation.
They did nothing. In view of the frequent loss
of bulky and heavy goods from the port the system
and security must be assessed by the authority in
the manner suggested by Sach, L.J. in British

Road Services Ltd. v. Arthur v. Crutchley & GO.
PY Ol, elielle a wnere ne
sagd:-

" eeeoese in relation not merely to the
risks of a particular "outside job" such
as the one under consideration, but also
as regards other risks including those of
an "inside job"™, e.g. where a day employee
facilitates the entry of others through
some small door - a matter to which no
evidence was directed."”

Both Encik Puthucheary and Encik Abraham
have done considerable researches judging by the
way they presented their submissions. We want
to express our thanks to them as we have obtained
much assistance from their researches. Encik
Puthucheary has presented various submissions
carefully but we find that we are unable to
accept them. We do not think in this case the
learned Judge has stated the law incorrectly and
on the facts there is no reason to interfere
with his finding against appellants.

We will now deal with the last ground on
costs. Respondents (as plaintiffs) sued the
Sanko Asia Line Ltd. (as first defendants) and
appellants (as second defendants). The learned
Judge gave judgment in favour of respondents
against appellants with costs., He also ordered
appellants to pay costs to first defendants.
Order of costs made in this manner is commonly
known as a Sanderson Order. We think the
learned Judge did not make an order as in
Bullock v. The London General Omnibus Co. & Ors.

N commonly known as ocC rder
because it would involve double taxation
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resulting in added costs.

Appellants argued that respondents were
entitled to first defendants' costs from appellants
if first defendants were properly joined. Firstly
defendants were joined from the start but
respondents adduced no evidence against them
resulting thereby in the dismissal of the claim
against first defendants. It was submitted that
first defendants were not entitled to costs. On
the other hand, respondents pointed out that they
had to consider the question of limitation. They
had to bring in first defendants because appellants
gave them to understand that the 64 cases were
shortlanded. Also, in their defence appellants
denied ever receiving the missing goods. At first
they refused even to accept the accuracy of the
tally sheets but changed their minds later. In
such a situation it was rnot only reasonable and
advisable for respondents to join both as defendants
but they would have been extremely unwise if they
had not done so.

Costs are at the discretion of the court. So
long as the court is shown to have exercised the
discretion judicially the appellate court should
not interfere lightly with such exercise. There
is no ground for interference as the learned Judge
has acted properly in the exercise of his
discretion.

For reasons given we would dismiss the appeal
with costs here and in the court below.

No. 20
Order of the Federal Court

CORAM: SUFFIAN, LORD PRESIDENT, FEDERAL COURT,
WELAYSTA.

LEE HUN HOE, CHIEF JUSTICE, HIGH COURT IN
BORNED

ALI, JUDGE, FEDERAL COURT, MALAYSIA.

IN OPEN COURT

THIS 8TH DAY OF MARCH, 1975
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ORDER

THIS APPEAL coming on for hearing on the 8th
and 9th days ol January, 1975 in the presence of
Mr. J.J. Puthucheary of Counsel for the Appellants
and Mr. Cecil Abraham of Counsel for the
Respondent AND UPON READING the Record of Appeal
filed herein G the submissions of
Counsel aforesail D that this Appeal
do stand adjourned and the same coming on for
Judgment this day in the presence of Mr. J.d. 10
Puthucheary of Counsel for the Appellants and
Mr. Cecil Abraham of Counsel for the Respondent
IT IS ORDERED that this Appeal herein be and is

hereby dismissed AND IT IS ORDERED that the

Appellants do pay to the Hespondent the costs of

this Appeal to be taxed by the Proper Officer of

the Court AND IT IS LASTLY ORDERED that the sum

of Ringgit Five hundred (p500,00) paid into Court

by the Appellants as security for costs of this

Appeal be paid out to the Respondent towards 20
their taxed costs.

GIVEN under my hand and the seal of the
Court this 8th day of March, 1975.

Sd: E.BE. Sim
CHIEF REGISTRAR.
No. 21
Notice of Motion

NOTICE OF MOTION

TAKE NOTICE that on Monday, the 12th day of
May, 1975 at 9.30 o'clock in the forenoon, or as 30
soon thereafter as Counsel can be heard by Counsel
on behalf of the Appellants abovenamed will move
the Court for an Order:-

1) That conditional leave be granted to the
Appellants to appeal to His Majesty the Yang
Dipertuan Agung against the judgment of the
Federal Court given on the 8th day of March,
1975;

2) That execution of the said judgment be
suspended pending the appeal; 40
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3) That the costs of and incidental to this
application be costs in the cause.

Dated this 17th day of April, 1975.

Sd: Skrine & Co.
Appellants® Solicitors.

Dated this 19th day of April, 1975.

Sd: E.E. Sim

Chief Registrar,
FEDERAL COURT, MALAYSIA,

KUALA LUMPUR.

This Notice of Motion was taken out by Messrs.
Skrine & Co., Straits Trading Building, No. 4,
Leboh Pasar Besar, Kuala Lumpur, Solicitors for
the Appellants abovenamed.

The Affidavit of Mohamed bin Abdul Hamid affirmed

on the 17th day of April 1975 and filed herein
will be read in support of this application.

Filed this 17th day of April, 1975.
Sd: E.E. Sim
Chief Registrar,

Federal Court, Malaysia,
Kuala Lumpur.

No. 22
Affidavit
APFIDAVIT

I, Mohamed bin Abdul Hamid, of full age, of
¢/o The Port Swettenham Authority, Port Klang,
Selangor, affirm and say as follows:-

1. I am the Secretary of the Port Swettenham
Authority, the Appellants abovenamed and am duly
authorised to affirm this affidavit on their
behalf.,

2. On the 27th June 1974 the High Court at Kuala

Lumpur gave judgment in favour of the Respondent
and ordered that the Appellants do pay to the
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Respondent the sum of $21,236.84 damages for
loss of 64 cases of pharmaceutical goods together
with interest and costs,

3. The Appellants appealed against the said
judgment, and the Appeal was heard in the Federal
Court of Malaysia at Kuala Lumpur on the 8th and
9th January, 1975 when at the conclusion of the
hearing, Judgment was reserved.

4. On the 8th day of March, 1975 the Federal
Court gave judgment whereby it was ordered that 10
the Appellants' appeal be dismissed with costs.

5 The Appellants are dissatisfied with the
said Judgment of the Federal Court and are
desirous of appealing to His Majesty the Yang
Dipertuan Agung against the said Judgment. The
Appellants are advised that this is a fit and
proper case for appeal.

6. The said judgment is a final judgment or
order in a civil matter where the matter in
dispute amounts to more than $20,000/-. 20

Te The Appellants abovenamed are willing to
undertake as a condition for leave to appeal to
enter into good and sufficient security to the
satisfaction of this Honourable Court in such
sum as this Honourable Court may duly prescribe
and to conform to any other conditions that may
be imposed.

8e I pray that this Honourable Court will be

pleased to grant to the Appellants to appeal to

His Majesty the Yang Dipertuan Agung and that 30
execution of the said judgment may be suspended

pending the hearing of the appeal.

AFFIRMED at Kuala Lumpur
this 17th day of April, Sd: Mohamed bin
1975 at 11.00 a.m, Abdul Hamid

Sd: W.P. Sarathy
Commissioner for Oaths.

This Affidavit is filed by Messrs. Skrine
& Co., Straits Trading Buiding, No.4 Leboh Pasar
Besar, Kuala Lumpur, Solicitors for the 40
Appellants abovenamed.
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No.23 In the
Federal Court
Order of Federal Court ——————
No.23
CORAM: GILL! CHIEF JUSTICE, HIGH COURT, order of
! Full Court

x) ?

RAHA AZLAN SHAH, JUDGE, FEDERAL
COURT, MALAYSTA

9 (]

IN OPEN COURT
THIS 12TH DAY OF MAY, 1975
ORDER

UPON MOTION made unto Court this day by Encik

in Mohamed Yusof of Counsel for the

Appellants in the presence of Encik Anwar Isamil

of Counsel for the Respondent abovenamed AND UPON
READING the Notice of Motion dated the 19th day of
Epril, 1975 and the Affidavit of Mohamed bin Abdul
Hamid affirmed on the 17th day of April, 1975, both
filed herein AND UPON HEARING Counsel as aforesaid
IT IS ORDERED That leave be and is hereby granted

o

e Appellants to appeal to His Majesty the Yang

di-Pertuan Agung against the Order of the Federal
Court dated the 8th day of March, 1975 upon the
following conditions:-

(a)

(v)

that the Appellants abovenamed do within three
months from the date hereof enter into good
and sufficient security to the satisfaction
of the Chief Registrar, Federal Court,
Maleysia, in the sum of £5,000/- (Ringgit Five
thousand only) for the due prosecution of the
appeal, and the payment of all such costs as
may become payable to the Respondent above-
named in the event of the Appellants above-
named not obtaining an order granting them
final leave to Appeal or of the Appeal being
dismissed for non-prosecution or of His
Majesty the Yang di-Pertuan Agung ordering
the Appellants abovenamed to pay the
Respondents costs of the Appeal as the case
may be;

that the Appellants abovenamed do within the
said period of three months take the necessary
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steps for the purpose of procuring the
preparation of the Record and for the
despatch thereof to England.

AND IT IS ORDERED that the costs of and incidental
To This application be costs in the cause.

GIVEN under my hand and the seal of the Court
this T2Th day of May, 1975.

SD: E.E. SIM
CHIEF REGISTRAR.

No. 24

Order of Federal Court
granting final leave to appeal

IN THE FEDERAL COURT OF MATLAYSIA HOLDEN AT KUALA

FEDERAL COURT CIVIL APPEAL NO. 111 OF 1974

Between
The Port Swettenham Authority Appellants
And
T.W. Wu & Company (M) Sdn. Bhd. Respondent

(In the matter of Civil Suit No. 5 of
1971 in the High Court in Malaya at
Kuala Lumpur
Between
T.W, Wu & Company Sdn.Bhd. Plaintiff
And

1. The Sanko Asia Line ILtd.
2. The Port Swettenham

Authority Defendants)

CORAM: LEE EUN HOE, CHIEF JUSTICE, HIGH COURT IN
BOLRNED

ONG_HOCK SIM, JUDGE, FEDERAL COURT, MALAYSIA;
2 ‘2 U } 3
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IN OPEN COURT

THIS 22ND DAY OF SEPTEMBER, 1975

ORDER

UPON NOTICE made unto this Court this day by
Mr. Anantham Kasinather of Counsel for the
Appellants abovenamed in the presence of Mr. M.
Shankar of Counsel for the Respondent abovenamed
AND UPON READING the Notice of Motion dated the

?nd day ol oSeptember, 1975 and the Affidavit of

Mohamed bin Abdul Hamid affirmed on the 28th day
of August, 1975 both filed herein AND UPON HEARING

Counsel as aforesaid IT IS ORDERED that the
Appellants abovenamed bBe and are hereby granted
final leave to appeal to His Majesty the Yang di-
Pertuan Agung from the decision and Order of the
Federal Court dated the 8th day of March, 1975
AND IT IS ORDERED that the costs of and incidental

To this Application be costs in the cause.

GIVEN under my hand and the seal of the Court
this~22nd day of September, 1975.

Sd: Illegible
(L.S.)
CHIEF REGISTRAR
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EXHIBIT A¢Bo2 Exhibit A.B.3

Bills of Ladin-~ Bills of lading
28+n March 1970

THE SANKO ASIA LINE,:’LTD.

-

BILL'OF LADIN

-

PR )
o terard the goods or packages saisl 10 cumain gowis marked and numbered as h der (marks, q uy, weight
s remens coatents. nalur®, qualily of vslee us declared by the shipper Lyt dnknown to the Carrier), in appurent goud order and
Rion uabexs \herwise iminated herein, 1o be trausported aubject 1 all the teras and Wwnditions uf this Bill of Lading, 10 the purt of disharge
samed herein andiue such ather putt ue place us authorized ac permited heteby 0 wo neas therete as the vessel con always safely get and leave
slways afuss at sil vagen snd condimns of water and weathee, and there 10 be defivered or transship un payment of all charies therewu
Ia scyepaing this Bill ol Lading, the shipper. owner and conmignee of the gowls, ndh:hc holder ut this Bl of Lading agree to be buund Ly
* oll s gigulattuns, enceprions and cundilions appearing on the fave and back hereut, \-‘ﬂ r written, stamped, printed ue wiherwise 1ncurpuraied,
as fully as o they were all signed by such shipper, owner, consigner ve hoider naiwithstanding any local « ustumes or privilenes 40 the cuntcary
The terms hereol ~hall Aot lw deemed waived by the ¢ oitier except Ly written waiver. pined by dujy wathorzed agein of the Casner.
One agned Bill ol Ladiag, duly endursed. wuust be surrendered to the Carrver 10 eachange fur i goanls or delivery urder.

dewp 6/‘{'(70 . ' 3

1

VESSEL:_ . . _Se;sci Maru VOY NO. .. .. FLAG: JAPAN
SHIPPER: _ _ . T. W. Wu & oo, (HA) Lud, ) -
PORT OF LOADING:  Hong hopg DESTINATION: Port Mwettenhan

POKRT OF DISCHARGE : .
CONSIGNEE : )l/l_n T. " “u b Lo., (i) ddn, Bhd., Kuala luupur® o’ ’

NOTIFY PARTY: .

SR PARTICULARS FURNISUED BY SHIPPER OF GOULS . —
Marks & Numbers Packages Description Of Gouds . ‘Weight & Mensurement

' /., LLMEAGA PiLﬁ‘lbOHAIN SWLITL wnal
' - Seieléh monm:+ gols Dayefan semu, toivng e
(1)) o;r (14 1efsstiul Jidaldm sehifer ol Ol badit
A0S KLLMD W e D e,

N0, 1/80 80 vasep Pharmaceutd : mAy

L.k SHA‘\"‘CI‘)‘“ _' ',‘.;u TR

\&X e i 4% :

AR 1910

Iba.
i
I S I
TOTAL - PAYABLE AT N
Nony—hong—
IN WITNESS WHEREOF, Two s of Lading have heen signed. all ot the same tener and daiey
e of which being accomplished, the uthers to stand void. .
ot p v s o ald / l FRElGHl PREPAI‘D"
Dated, at M so an 28/3/1970 — p——
one e y'L No o
THE SANKO ASIA LINE LTD. - ,
PR !
A (A !
W ARG L



EXHTBITS

Exhibit A.B.3

THE SANKO AS'A IINg, LTD. -

Bills of Lading

28th March 1970
(continued)

BILL OF LADING -

Shipped on leard tie gonwds or packages said 10 conua, gonds marked and numbered as hereundes (marks. numbess, quantuy. weghe,
SAUKE, Measuremnasl, untents. nature, quabity o value as declared by the shippe? Byt unkauwn 10 the Uarnier), 10 apparent good otdor and
cusduion unlens aherw ise Indrated hesen, 1 be teansporied sulipeat 1o all the terni apd cundiwns of this Bilt of Lading. o the purt of discbarge
samed Merein and'or smh uthee purt or plave o3 authurised e permitted herchiysur 3o neur thereto as the vessel can aleays salely get and ave
always athast I sages snd condisens of water aod weather, aml there o be debvered or rrsnsshipped vn payment of sl charge theicon

¢ ding, the shipper, owner awd consignee of thie gomls, and il Lodder of this Bl of Lading aisen 1 be wourd by
stabitions sppeaning un the face anid hack hored¥, whether wenten, stampod proated e uiherwise incurpurated,
as (ully a2 ot ‘they .y swch shipper, owie r. consikoee or hwkder gawdhstaadiog any lucal custumes vr privileres 1o the cunitery
The 1e10m herewi hall ne e dioned waned by the Carnier except by written ‘;nvu._uuurd by duly authorized agent of the Uatrics
Qac --‘nrd Bill ul Lading, duly endursed must be surrendered to the Cutrier in eachange fur the goods or delivety utdec

B

ARRD ¢ b-/“)'l'TO . i .

VESSEL: __ __ Saucei Maru = - VOY NO. - FLAG: JAPAN
SHIPPER: |, ba wu b V0., L) itd,
PORT UF LOADING: llang Aoug DESTINATION: ' Vort iecticnhun
FORT OF DISCHARGE: ‘ '
CONSIGNEE : Mz, T. wo Wut “o,, (h) idn, bd,, l\uula'.uu.xpur
NOTIFY PART: ¢ & :

. , ;

— PARTICULARS FURNISHED BY SITPPER OF GOODS:

_._—_ Ma_riu_& Nt'm;gen_""_ Packuges | Description O Goods o _"_-W Weight & §le—.uu;n\j=|-u ,

Tl

Taw
./\.l..o avaln WHPUR
=~ NOLOL=BLY 13 Cusus

. i o | 3 7 1’
Vi LacA rr. 453man Swelloratis . ; ¢

seleith Memungat segdia Déyddan kamu, L0l
aeis LArangs yeng tersadut didaigm sahinan Bik

Wi AePedeY T
v see D s |94
HMeaats,

042502

. FREIGHT CHARGED ON . _-__-!SAIE_‘___*-_-__W? oL FREIGHT
VALUE: v5 od valorem |
fee pee e ft
pel :
s
per '
FOFAL PAYARE N T
IN WITNESS WHERLOF, fwo Bills of Ladimg have been .\mll,‘ ol ol the ~amie tenor and date,
e uf which bunyg accomplohed. the others to stand void. - ~
FREIGHT PREPATT
Dated at tioy ks an vo/3/1vi0 N - = _me
Bl No
THE SANKO ASIA LINE,LTD.
SUJelT T3 0 i T L Lhi {
IF G0Ju> o1 . Lor the Masta 1
B R I TR L T —_— —_—
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EXHIBIT AzB.S EXHIBITS
Suvpliers Invoice Exhibit A.B.6
. Suppliers
- T ) Invoice

31st March 1970

.

(4.7, ).QLA.\‘]-AI;-'LA", L3464 = 150G 1T
[

r
-

Sou"ﬂ.o 2o ¥o W & Clay (‘)SDSQ Lley

4, dtlan Eulum, Lo | "
3¥¢ ulle, Ipoh Koas,  Due s i ARWARARERA
Rualadware et dare 19701 w. WU & CO., (H.K.) LTD.

Terms120 Tuyu Ao

Invoice Ne. § 33040 . e v 734. KING'S ROAD.
Order NQQ‘ «” LUALA IADUUE HONG KONG
Qe L/3We  saifs OFFICE TELS: H- 6152257

. - #e8s "¥ane3i laxru® .
o ng 28/3/10 e
MO GOOOS 10 8E KETLINID VATHOUT OUR AUTHORIZATCN
RLFaSHG LB ALENEGX

? ] g N
Countzry of Crijins daue 1 draikdovde

Sc/x 1000% v ,Chauicjoin tabe yallow) Cinel¥eCO - £L 453400
95/% 1000%8. ,Chewlaguin trbe (;rusa 194807 1,005,000
50'x 1000%s. Cheainyoin tuve white) . © 19,60 (50)’ Y50e V0~
20’ x 1008%8. > .Cheninysin tehe (wiiite)., 22,00 (300 . 4407
Wx ’“".. v Coldhict tal. 8.00 4 4()().39 .
423 1000%8¢ v Aluburb tubd.  6edB 2. €72.16~
36/3 1000%e v Lryseruiiw L. pe 0e2H Lge %10 (36).- 111,607
35/& $UG%se v Cryspes V tabe 2GU,000 dua 9,50 ¢ as). 237950
§00%e »~ Crywpen ¥ tale 400,000 due 3 18eUu C50) - 9.uelO v
S 1000% .~ Texcsons tave 0o cg. 1 20600 ~ 1,1:00.00
2305 1000%8. v Hadicoruolene tabe 5 MKe (G/V) Lee50 3,u25euwl
13 500%e .~ Novanyriz tabe Ceb wpre ' TV ~ 770,00
é m... v lvariu tube : eV (“)/ AUUL 00 v
500%e /7 lpuarin ulain tude : Qo0 T6D), 4UGCO v,
4 1000%a. ' a¢dicorsolone taue (/W) 1450~ - L5250
43/% 1000% .~ Bendrin Cujcules 23 aye 12400 - . 576600
25/3 1000’8, v /Uheninyain cupsules 2»4:&) 24450 (380~ 6124507
50.% 1000%s. - /Chsniuyoin cujpsules clear) 4450 ( 300 1,225,00v
29/% 590%. “ Amioap Cspaules. 9.1;1.»*,\ 229450
you . N b LN
PUK BAID IR ABL L LOirliaduksOUL CIi vAlMAieesaspeny L1drcdfalS
O RAKMIMSY saTLBIe sEennngs Lyte Hadp QO &t EX 5 54906
% . . o v r o '\w.:l“lz T, :

N
Ald CLAIMS MUST BE MADR WITIIN ¥ LN DAYS N S "oyl



EXHIBITS
Exhibit A.B.6
. Suppliers
° Invoice
. ! 31st March 1970
. (continued)

. ‘l 0 v
Soid o (‘) . . . R

MBe ‘e Ve WJ i LUey Uvice wilzep o o o

4y Salan alu. ., Date L NRARAEFLL %

rd WJdls 208 wowsd 3lete ..vie 14T
S Y 4194, W. WU & CO., (HK) LTD.
ke 120 "uys L/as - ' )
twowe 7T E 3005 Onder No. o T o
‘ . v SUE T s OFFICE TLLS: H- 6182257

U HPaE Bese "Smidud Luiu” 5"“"“““-/'\? ‘_“)“‘/‘"0‘“’"‘8*‘

Muﬁ/nut.v-uu/'){vo.a s eoangn A ll TS

. wl far _'__:_____‘ “_’.‘ ".1:’ L_._— - B T — e it
T — e — ——— - - ‘. .
iond LY [y ~ot‘l,;;lll cews 18 [\ M He'e

1ot ad.c ' S Finlores teldc 1 Cakdib Wi/ ) s amdea (i) ZyadUeihde
2% 2 4V boe Vv slieods -t Suesaumlon Teiv - 118 e
21/% Gule VvV Ceeodd. L dueennivie SR Satet U
.9/'x 40 ofe v 7 e SMUIem Sl e bud. beuw)(4G)- 1 svedd s
45X Gale Llutneuyl Syruy Y oeSu LY - 69T 50 :10-
‘1274 Grnle vV 70w e ouli.e <wdpuvusion re) Leatr LA loelsedt 2
15& Gule Vv Lo eple auldes suspeanioa \pink. ! tigey Y4 R PV N RN
8‘707 dele V7 pagzedyl oy3up 3 cbesdiae) e 8y Leult o
837’3 Gule v wblot b dfVay 4 Ye6% LAV b g3t M
1000-°% 10 eu vielw alurten Inje 19 230 . vebh 11400 ) 7 Sudew) -
1% B U adtugla PO lsle ' e du (aad.s ledeviir ,
10z . PRI SR NN S LY . 14,00 ) 12Getde .
253 1be v RV TTE Ty S UVIR VI T T L E ) (35D 1576507
15.2 e Vv o aBE Tl e . lelu (13 136,50~
‘“0 XU-}O... s w8 sMUG w/ut e ‘e gt ‘36)" 1) llol) Tiere
PHE SAID Tawad A T et e wit Vidueese 'W
Ci sodiidmimn s “Ae: o o8 cwreovd !
hQluisiigy¥ aubuy wl‘.\dl ® .. eted
4 = i¥ee Of ¢ LV, . . LR e TR,
H&&f’m.m%‘um Tep. ,x.,.k;( W R / scaiudsnntie
13,4 luoV's Coluraaplenicol Sae (a7 de) " — .
ALL CLAIMS MUST BE M ALY WITLHIN VLN LAYY i 0r A® N Lf PR SR T R

R



78.
EXHIBITS
Exhibit A.B.6

s Suppliers

S Invoice
. - 31lst March 1970
R '} : (continued)

Suld wg{-.‘ti v.L:lu a CGup (M) SLK. Bube, o ‘ .
[ ] alan .2. . ‘ =1 I\ I - *.. . -
T i, D Slate are 19 u\" V_} Aw%?ég a(ri-i‘K‘&; ,LSTD
'l'tr.ns. 129 n‘)‘l.D/L'. * . (] .

Xugls ludgure
lovoice Ny 30064 , . 734, KING'S ROAD.
Order No. fiu o HONG KONG
T 8.8+ ®3ansel imru® <> 4 SHERHKE THS: H-618225-7
. ..).iﬁ / Salesiman Au sbdia Ly
g%éo;s 0 :bi‘n.u-rgoe/,}n/c'!rogun Al ZATION AR T §
&i*ltd-...s“‘.hn;.ul .

Coumtry ur UFigins cude ‘1':: Rorg Yrue

106/; 1000 v beaxin tuse .(orde) . 2i2248000c ¥ . JLULLE 4
§4/% louu'ae/  Letex YaDe luv wde (oraaiv) |
vt Beud (34 ): 1¢7.00 -
28/x 590% V', Colisyas tube JeedAY k3125
2/% %W 's. V' rescous m.iphate
w/Vite tube et0 () 19,80~
99/% (8ia”, Lex 44 oyrup (Stzawversy) 7.00 U8~ 053,10 Blw:
300/8\ o dVS  iredwycin Crwna 53 UedZ3ee)s JoeiQ -
SR S guo VT Cnsriayein Cruads M ve3S (R k. __gcau0 s
‘ sdlalisac

XGRS Mile a1leU) & u....'(.O(‘. “_;"%};,“g
: b - ¥y

w45 SALID fL ol AL ¢ o ®LaldnOly’
OK naAMXLUYN ' llae

E. & 0 E

ALL CLAIMS MUST ME MADE ‘#IT1IN 3RVUN DAYS U N LR R B I
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EXHIBIT A,B,2 TXHIBITS
Packers Record Dxhibit A.B.>

Packers Record

y T. W. WU & CO., (H.KJ'LTD.

734.° KiNG'S ROAD.

HONG KONG . . .
) Cable Addrass: “WUCO"

PACRERS’ RECORD:;

i

uvoia. To: WG & O, () SDde BHD T " .vice Date invoice No.

o S+ . . 'Y} do . P R

3 -Jaiia Selem (s, floor) ’ 3lste Mur. 1370, B3004 & 309
3rd ipawxitms Mile, Ipo doad :
Eualu Lumpure. ' ! . Marks & f‘mm

-

PO

LY TWN *
A wuco o KUALA Luaruk
#0e1/80.
Shipped Via ) P . Sailng Date
per 8.u. “Sansei Waru® o on/ebt. 28/3/70.
CASE NO. DESCRIPTION g2 [ WEIGHT .
L T ) .l NET ! GROSS
dountry of Origin: Made ia Houg £qnuge i i
T..c POLLOWI.LS IT..5 ARE Cf 40u=DANGEKOUS Okt ~, ‘
) R HPARMLoSS NATUREL. . . i
L - 30.  bphesedyl Syrup. 270 x Gal. ‘ :
y !
3N - 3% Histhenyl SyTupe 45 X Ga}. :
36 - 4u. friple Sulfas Suspension(¥)126 x Gale ;
%
60 = 53, Theodzal Suspeasion, 27 x Gal,
| .
53 - 57, Tripls tulfas 3usp. (Pink) 45 x usle )
58 - 67;. Allertor SyTrupe 90 x Gale
6a,! | Kmopeaus Suspension, 49 x 40 of,
69. : Theodral Suspeasion. 25 x 40 oz, |
0. | Medidorsclone tab. 5 ug |
(0/%)e 200 x 10U0's.|
M. Iparin tab. 50 x 500's. |

Chenimyoin Oapsulus sptnk) 25 x luvutue
Cheaiuycitn Capsules lolear) 50 x 1C00'os.:

12, wetugin Fowder. 25 x Lbs |
juccidin ruwder. 10 x 1t
] Sulfaguenidine Powder. 25 x b,
. ¢rifometh Eowder. 1% x lu.
! donus = free OF ¢hal;ld: .
‘ Chemlmyoin oape (pink). 2 x 1000%s. - -
l Chloramphenicol Oafe {u/%)10 3 100U's,
93, : Chezimyoin tabe (yellow) 50 x 1000°g.
i Chsmimycin tabe greou). g5 7 1000'u. :
74. | Chemimyoinm tabe (white) 70 1 1C00's. '
; Alubard tab. 42 x 100U'c.
To ve c;,nt..inuud. veseonse
Pacxed by:
Weighed by -1 - ﬂ) ,//7 / /;

Checked by:



8o.

T. W. WU & CO., (H.K.) LTD.

EXHIBITS

Exhibit A.B.5

734. KING'S ROAD.
HONG KON 3

Pgckers Record

(continued)

= Cable Addrem: “WLICO”

PACKERS' RECORD

hm‘;} To: | “ 1< tn...ice Date Invoice No.
Be To we WU & co. \d) SDi, m.. - .
34..¢alnn Balam, (lét. Ploor), }'31°t' sur. 1/70p E3004 & 3003,
Srd sdiie, Ipoh RHoad, Marks & Numbers
Kuala Lumpure i
" . oW
44 WUCO  XUALA LUMFUH.
1, -~ #0,1/80,
Shipped V12 ; Sailing Dute
pUT 8.8, "Sansei ilaru" on/abt. 28/5/104
- o WEIGHT
CaSE MO DESCRIPTION - L ——— e

.
con‘m\l.dcooooo-o ’ . l
. Countr, of Origins liade in liong| Kongs

WIHG S BiLs ARD
'y WLESS JiaTHR

75 Qoldhist sab. 50 x SQUla,
dovapyrin tabe 0.5 ga. 100 x 500 tu,e
76, Wsdicorsolone tub. 5 ng. : :
0, 50 x 1¢..0%0,
Medicurvdlone tab. 5 nmg.
W) 4% % 1000's,
Dexrosone tabe 0o5 MK, 50 x 1000'a,
Anicap Capuules, 2% x H00'u,
Hoandria oupsules ¢5 u.,. 4% x 1C00'u,
1 vhlorsuphenicol cmpe (G/W)L00 & 1000'e.
1
8s | Allerton Inj, 10 mg. 1500 x 10 co vikl.
| Cryserpine tabe U.2> uge 36 x 1000's,
Cryspea V tabe 200,000 iue 25-x 500'a.
Cheaimycin w/caloium oape 36 x 1uUO'ue .
T3 Chieaimyoin w/caloium cspe 64 X lOuu!'s, | “
Allerton InjJs LU ug. 100 x 1C wo vihl.
80, Oryapen Y tab. 400,000 due L0 x Lulla,
: Iparia sluia tube 50 x 5001y,
| Allesxrton Inj. 10 my. 400 x 10 ¢¢ viale
)
: 1w N )
) {7 ,//, . '
| XY T
i
| Puchked ',
- -
Wesghed by:

Checked by:
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TXHIBITS
Exhibit A.B.5
T. W. WU & CO., i KJ) LTD. Packers Record
734, KING'S ... - (continued)
. HONG KONG Z

Covle Addrams: “WUCO
PACKERS' RECORD

3

L
lavace To: Invoice Date ) | lnvoice No
M/se T. "o WU . S, (21} ;;u.3 5HDa 1 31at, 2011970 L30E.
34, Julan Balauw, (1lst, Fluer), z
'3ré Nile, Ipoh & d, [l Marks & Numbes

Kuala Lumpure.

. -
Ve

— o em s o

VUGS Kl sle Le.iva
W VY1-013,
“ipped Vid Saihug Date
Q6T 8.8 "Sanvel [uru” onfuce /0T
CASE NO DESCRIPTIUN WEICHT
S ] Iy - : -
. L NET GROSS
Country of Oriia. de 14 10Ny Lol
Pl POLLWLLG I0 8 a . O UOa=bood bdil D
FARE ST R T e ¢
L1-711, sexmin Syrup (Strawuorsy) 99 X Gul.
4 .
Llz. Cutex tuve (Or ngc) 1.0 g, 59 x 100t g,
i Lexmin tub. (Ord.) 1nd x 10050,
Colicyue tub. . €5 x 500",
03, ! Co.tiaycin Creaw add x 5 o,
Predoycin Crau:. AV b L R T P
Ferrouus Sulphace 2/vit, tub, JOxX Saute
Cetex tubL, (Olungu) lUu mge 4 x 10uUts,
. S0 e )
C
(} 7/ G

FPacked by:

Weighed by.

Cieched by,

ACIIIBtN
AN |
. 1308 11

-

.

1) 200846 )
N S0

QL -
Hlapa L2
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EXHIBIT P.5 A & B

Delivery Orders

g

~ ' -
DECIVERY NOTE ORIGINAL . N 0150

“ DIN’S TRADING SENDIRIAN BERHAD

No. 6, RAILWAY BUILDJNG,
PORT SWETTENHAM.
TELEPHONE No. 6357

\. C.
AN

s~ viw Lo DD @l BASL pus T4 19T
. ’!ﬁA. dth ._F)n\m , ‘Fﬁ("\ r3 X Lun\tau\" .

AN
Please receive per Lorry No. EA /Qés
the undcn.uenlioned goods in good order and condition. 4

N f::o»\e.—.am Wi

Description of Guods

o A—'_{'L_'_LI?- e

wuce.o
T Wy
oo 1€-83-5-C 37 )
5 -F.ep- 18-85 25 3% cfs.
L~ q-2R-VTRO T T '
S-78~7o-TA=D 510
D' -Da-0O% k2
S G Cane.

C— ;\\Q.{ )\(\l\ 100 e Gl\gl

— i ¥ .
—" f/ ,} ! reoens paen®

Mo

) . ;vl\-' "‘
/[ e Na ! /J
I 7

q (,5, RPN ,..nrn
“0 !l e

EXHTIBITS

Exhibit P.S
A&B

Delivery Orders
10th April 1970
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) “v. NOTE ORIGINAL N

DIN'S TRADING SENDIRIAN BERHAD

No. 6, RAILWAY BUILDING,

i PORI" SWETTENHAM.
fi TELEPHONE No. 6357

L Ms T wy O e Date “’///‘\ 197t
Mo g fhe oo, Sy B S
Please receive pér Lorry No. .-BC" ?GGA »

the undermegioned goods in good order and condition.

- < '(i(l.k e DD C:"KQ.\ 3

. I . L

e e e e e e oy e e e e e

il
i
” P \ODO-M%P:\ \\‘)_.zw 24
:lx a , Description of Goods
e \L«X\ N e (o ofs
e S
|
|
!
|
l
I aounld®
| PRV C?) oy Mﬂm.-
| ("
I AR
I ’
H G m"w\/ *
e; 7l

EXHIBITS

Exhibit P.5
A&B

Delivery Orders

10th April 1970
(continued)
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EXHIBIT P.l
Letter from C.F, Sharn & Co. (Malava)

1

/"'{aﬁa‘? ;:3
'i" '
; e 18 4PRITD ;}
/)) ) : 4 2 ;

C. F. SUARP & CQUPANY (MALAYA) SDIi. BERHAD,

%(

'/. .&m%&y Building 5 2 P D Box Yo, 50
g’_)f? Our Ref: Py.1116/a2/70 A tor
ookt s«..ettenhm 16u: April 1976
. ’ ‘2 1 .
Heesrs. Bin's Ureding sdu.Berhud, ’8 APRJ% s ’
20e6,C1d Kuilway sbippiug Orfice,, \\\ 7 . RS
Fort Jwettenham. . S oo, R '
- N
Dear Sirs, ' it . DI .
1 '
wgCu - 93 Cutive hcdicinoa ’
2 Tewwawe sx “Huneel gnuru" hrrds Y70 .
. - KUALA LULSUR B/L Hoe 310, & 34l Honbko ng/rort buetnnm '
i ;-p £ o
B v >
We aro in receipt of sour laetter (vefs »/70 = : ) dated. 3S5¢hn
april, 1970 ard would edvisc that ths zbove consigmnom; wa.r dfsctiarged complate
at Port Swettenham as undernoted: . vos
o' ¢ ‘ ‘j. ‘_' . .

P

. . !
a 93 u........( LHOJu.aM COLY OF TALLY SHLLT Niod

TALLY SHEET koo 1
Is Aty .{,uwr’

* ........I.'.'..II'S-'-SHII--.... 3

’

?

ya o

L % whs abov. circwsstancos, 4o u'u unable to -1t uab.x.dr.y for
shona%, tp the anid cargo, .

.

Yours fadibifully,
C.r OHAKRF & €0, {M) & il,DEREAD,
Ay Agentss

Jebo
c.c, Pungurus Torafik,
- lecbaga Pelabohan Swotterham,
,. 7./ Port Swettcnham.

Lo PEBNSNE RS S
1
’ HeegrseleW . N & Cosbdifetor n“.n‘m TERAL IS
4O, Jalan Ampangy G o
Kuala Luapure ]
¥
A oo Us)
= N

EXHIBITS
Exhibit P.1
Letter from
C.F, Sharp &
Co. (Malaya)

16th April
1970



/

9l.

LRy

(oF F SHARP & CO,, (MALA.YA) SDN BHD.

,/f’ 9/ '{ Port

SIME DARBY BUILDING,
PORT SWETTENHAMY

MALAYSIA. 3 =« ;.
" S
Swettenham, oo . =S4, ,'47 .

RECEIVED in apparent good ordcr and con(htnon

Ex: For..-. ..

Time Commcnccdé ,«""l ;‘ Complcted

s "v-:.a{//‘/'s’// ﬂ?ﬁ/'(/ " a ,Wharf/Stre.zm..g A

EXHIBITS
" Exhibit P,1
Letter from
C.F, Sharp &
Co. (lMalaya)

16th April
1970
(continued)

Represenie tisel Tath ¢ herk.

Lty CLai

Hatch No......4.. ... Lighter/Waggon/Scammel \lo. =
the undermentiomed goods:- n"_: ' | Carioa Mloag Wi 130
S MARKS : TALLY | i'_‘. r | votaL.-"
i e | . | v SRR
ALY A P ) L ———— = BN S
YA yf S ld- ,o} . " . I hl ‘T PR
,c?l”" o S i ! O R T
~ | ' \ . ’».]y v 0 ,v
M/{/Y.uy .»(/M!' m/» C';/ / ) :". C _"l .o “+ . "/ i
. /:’./-Sdm ! . i i . zi, ’ L ! . :.""
' ! ] > j s . Vd S
ﬁzyé./d&o ((/‘1-—/ o’ _— } '}T."——I J‘ PE
w0 i } T A
7 B N AR I AT
A e 30.39 ..o,ué, N e
| . ' )0 - TS B sy
//JA.{ [ " | P [;.
/w’”r (/r? S /3, /¢ S AN 1"__.; ,_57.3,:3_.'_5.
| (_“:7“' ; Pluskony Ty sHeeTt nm».um ! R t
| /Q T i, 1[:1;, o ‘-" TN '-;3-5 ;
| B LeE N it s HT
. ‘. J‘}d ﬂ I , o ' LI oK
el Z (%J.) 7 -7-*.-,‘;;7’.“ i P
i M A
- /(/'V]/"’ ¢ K s ',‘_‘,*."'“"i..'!""".". AR
/c(,../w., M ' 1T
"..‘ / | . -_I . . :,;’:—::_—
(/1 - / \ ~ (‘_s—z) _// K¢ a;‘.‘/:r‘/,/.\? __7-4(.-'?;'"
- / o —5/ )”t /ll //‘l - /, e L-.‘ ‘ :
(e g o
.Shuppcr'I(’um- e [ Skr.;p}t(: 1M Sdn bud Sl Tt Q[-/l.
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EXHIBITS P.6 A & B EXHIBITS
Letters Exhibit P.5 A
& B
) Letters
/, . 16th April
DIN'S TRADING SENDIRIAN BERHAD 1970
WATCHMAN CONTRACTOR, TALLY Ci kAKX SUPPLIER & COMMIBSION AQENT.
——f——
TRLEPHONE: ‘ NO. 8. OLD RAILWAY SNIPPING OFFICE.
PORT SWETTENHAM 6387 PORT SWETTENMAM. ./ |
Kiana: 32619 RS o AL
" ngtheRpril, 1970 4
4 . e

The Traffic M=nager, ek L_<_“!_E;_J2__J

Part Authority, Dn g

Part Suettanham. WU

Tuan, ' Pea o oye J T poor e
T G . -

, Poliawta ¥ Lo Bl pysie [T ORI E v /V ‘T__
, et widh i . : R . '
; Jl=d s i e o
£ "2 aced oout ALwids i) ’!J___ - —

Against the above shipmant ve canfirm having teken
delivery of 4 Cases frum your 8 & F Shed and leaving S Casas
which cannot be fecund fnepito of tho saarch made by use

uWa arrv, itnarafoce not accepting shy storsgo charqee .
accuroa from thn date of this lntter. fhic also cwives as a

pro forma claim §n tha nvent of 3oun of Lho goatis L §n youe
Custocly,e
‘ 1 i/
Yang henl, Lo
fac Ofn's Tradlhg § n} @nds .~ .
AN L_,wo/»- i
- —
Aa formarding Agent,
t.c, Tha Clerk=in=Charqgn Pt )
NoKo5. Ay P Shad, o

c.co fnesra: T.iaun. T
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EXHIBITS
o T T = Exhibit P.6
EEEE T R .;»#..,W. ibit P.6 A
DIN'S TRADING SENDIRIAN BERHAD *Let‘cers
'."wnemun CONTRACTOR, TALLY CLERAK SUPPLIER & COMMISSION AGENT. . 16th Apr:.l
e —— * 1970
S . ‘ (contlnued)
] e TELEPHONS. . No. 6. OLD RAILWAY u«"mo ornck. v
-+ PoAT BwWETTENNAM €387 , PORTY .wm("uAu e
Kiane YT 1T I _--m No e 7 ........-a‘ b P

U (5 s i
N Hin kliatl
Tho Traffic Manager ' Exiitdr No: . /é nl

 Port Authority, Des-epmin
" PORT SWETTENHAM. of e

Tuan, | Put i By - v e e AT
. o’ WUCD _
e T.deWe 93 Cazos Pharmacouticals
ot KaLUMGR Dute .- »‘--'n"‘/‘f , N
D 1edd ’ S PTICR RN
, Eas 1Qunsei Macu! arrdss/a /i ’
/AN Against the above shipment we confirm having takan
¢ . aellvery of25Cases from your 8 & F Shed and leaving S5 Ca..a

;. which cannot be found inspite of the search made by use

« We are, therefore not accepting any storage charges
sccurad from the date of this lnt;or/ This also sorves aes @
pra forma claim in the oaent of loso of the goads if in your

., cuatady,
Yang be ..
for Oinle tr ding n
RS

! . . .. cfm
) a- Forwnr

BeBe The Clark=in=Charqn
MekoS 8, F Sind,
¢+ CeCe Megers T.uelu K.lumpur
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Revort Exhibit A.B.9
Repor‘t_-
: 16th April
PELn BOH: *: NHaM 1970
/11 : £25( § )d1aTPU,SL. 3% yyspg 20} -
* . ;....16&.4“1,1970.

i
Pojtbnt. Bg. Pongurus Teralik,
labohan Utarae,

Fg Eegtgnham,

sturs.m;‘i'.’.‘..‘.‘!’.".. 00 ok 3.

Pl SATTHA
......t.o.ol...l.‘l.l..-.....’.
‘Tuan2, .
Kapals ...“.bvl.o“uw...’lbn..-....
- The Port SWettenmam authority adknmlodges goceipt of .- --

consignments appesring in tho Manifests which have silnce been
lodged with tho autharity together with those items appearing
as overlamied but not thoss which huve teen deslared shortlanded,
Given below are particulars of overlanded nd ‘shartjanded: oargo
ex the above vossel.

. f}-" v

, Lebeh di-turuniknn ,

N

- vy e .
o
Kursng di-turunkan_ f f‘ i
MR  WOCw : b T e [
IR U 57 eame Pharssosutienls: -
MAal o ; : ’ - -
. M . N w— ,
K 030 13 Yot wdo = : v
!
CTOL LG gl .
S/LLIS 8 TLLAOTN ‘
) P i Nk P8 Peper Liugs Ligh preseurs phlyetbyleus

c.c. Pg. FenguwepRastun, Yang benar, . /
P rt Swe ahim,
¢.c. Pengurus Terafik, /\
Lemba gy belubohan §hio & i’s
I).l

1 i P(.rgv.:.x:«r'<
c.c. Ketua Kemngiﬁiangl... b
Pulabchan dtoru, lelatohan Utsrs,

\
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— it - LT EXHIBITS
47 isee Moo ST FERRT N /?/V‘_ Exhibit A4.B.9
C.i . A - ———
'Vb Ad . - £ Report
L e - S0 il A oy atal 16th April
o g SACHEUW L il e A3 e 1970
: - — —— —— . (continued)
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—a ——

SHI-- - a3 Exhibit A.B.9
STOCK PCRT S —_—
Sqnarer paru WS

c.L TR Revort

S/ — ! . & 6 April
4ty | Tetal 1970

KL | d
v ' Y o 2. 5 ! .
¥o: ~MAFYS : T ICRIPTION 1 ; a2 Mgl ray (continued)
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SHIZ: é‘@m‘: . At o t' /""/‘,&. Exhibit A.B.9
’ - . / —
C.L . . ST D : Report
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N EXHTIBITS

, : =; /m(/m //Cb%m FEPORT 2 | 5a" - /#/'& Bhibit A.B.9
Gl T .ﬂ{/ . f LM, f ~ . Reporz

IR
13
b
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” . . : ' 16th April
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EXHIBIT P.2

EXHIBITS
Letter 29th Aoril 1970 Bxhibit P.2
. ) AR A Letter
(4)d1n.3.51..2/3%06-1(™) 29th April
. ’ . 1970
. = Tl - 29Lb April, n
. L
’ ’ ; ° <
gharikot Todedu & Coi(1)3da.Bde, ol
40, Jal.. Azpuzg, R P
KTALA_LUvpUit. . ,
Tusn, . :x ‘(~ \: ) .
FVo]o] S5 causs Modieines
- Tolkods 0x.me3 + TSANZKI MARU®
- Fusls Luwapdd crrised on S.4.70 ) .
Siort rocelved §1 cdscdy KRR

Surat tusn KL-GOL/T0 burtarikh 15.4.1970 neaustit yakurangia 84 patl
dart kepal "Sapsei Mu- TLibe padu 6.3.1970 di-rojok, et :

Mongikut Lsjoren Norughu pojubut iul bahas 84 pptd tarscbut tolah
xurang pendsrutan duo perkara i teluh di-~laioi¥an kapads Stdriiat Perkspalsn
‘malalul bu;(s)m.reu.gl.syzn&l(m) bartasikh 16.4.1970, :

R Nozagha L.ai add-lah suret penerima’un kend don 0ish keTana DwIvig?
d{tu tisda di-dalaa pemarimatan toraebut, xual opduddohita buhada tuntutasn

tuan itu ada-lab terta’alok di~buwuh Unduc: Lembsgx ‘Palatohun jwettenhus iw. 04.
(1) Tanux 1SS, faulongsn~nya di-chutitksn di-u!w.m-

A

®Raceiot of 84.(1) The labilily of ¥ha suthorily 4n vespeat of
gooda. goada shall 1a no cade 'axcead that set out in auy

Tecaipt given by Lue Auttority ‘for thd gooda.”
-

Yang beoal'y
P .‘
Wp Pongurus lerelik,

Lenbugu Palaboima 3'hsd.

o
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TRANSLATION OF EXHIBIT P.2 EXHIBITS
Traps}ation of
(4) dlm.T.51.35/1308-1 (70) Exhibit P.2
Letter
29hd April, 70 29+th April
1970

Shariket T W.,Wu & Co:(M) Sdn,Bhd.,
40, Jalan Ampang,

KUALA_LUMPUR
Tuan,
93 cases Medicines
T"Uwc°w ex.m.s. “SANSEI MARU" !

arrived on 5.4.70

Kuala Lumpur Short received 64 cases:

Your letter XL.COI/70 dated 15.4.70 claiming for the
missing 64 boxes from m.s. SANSEI MARU which embarked

on 5.4.70 is referred to.

According to the registration report received at this
Office the 64 boxes were missing on arrival and this
matter was reported to the shipping company through our

reference: (3) dlam. TPU.51.32/2736-1(70)dated 16.4.70.

As our registration is our official statement and as the
64 boxes were not recorded therein I am afraid your claim
falls under the Port Swettenham Council Regulation No. 94

(1) 1965, the contents of which is stated below:-

"Receipt of 94 (1) The liability of the Authority
Goods. in respect of goods shall in no case

exceed that set out in any receipt given
by the Authority for the goods."

Yang Banar

b/p Pengurus Terafik,
Lembaga Pelabohan S'ltam.
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EXHIBIT 4.B.7 EXHIBITS
Claim Bill Exhibit A.B.7
Claim Bill
GRE/70/Q267
Paller Mo,CEA.70/1226 ~
Qas 1.- & ns Pharnaceuticals '
Bxi o8 “LAMSRI HidlU® arrd; 5.4. 10 :
v Ty
bon D.nnry on § cases bhos, DL, IR, < ‘7
DS, D¢, D6, 07,08,010 & D11, .
Each case contg. 9 x 1 gal. Bexain Syrup = I,
= 81 gals @ ¥T7,00 = K§567,00 - | :
. . . .
lnsured Values MSATZ,.00 x  HK$4180,00 . .
.y HK:S,5683,70 s M 670.7
Palicy No.CEA7Q/1225 - . D
Qo: 80 cases pharmecusticals v '
Boagkong/Port Swettenha a B/L Ko 310 7 ,
' ] R
Yon dalivery of 55 cases:. :
15 cases Nos, (,5,7/9.11/1(,17, :
20/2¢,2¢/17 14 x 1 gal Lpluudah wup o
o Ky14,58 7 © = 2,009,527
4 sases bos,31,33/38 7/ -36x1gal usthwl Syrup
. ’ w 1€$15,50 ¥ = 658,00 -
5 eases Yos, 50,51/52- - 27 x1gal Thoodnl“'&xlponlion
, ¥ H$29,00 540,00 ¥
15 cases Xos, u,sa/a = 117 x 1 gal Twiple -uxu(u) ,
: e Suspension @ Mp15,20 ¥ 1844,40 7
‘4....-“-.54/57/' ~ 56 x 1 gal Tripls adlfes -
.sulpondon(Hq:) O Hi13,204 = 475,20 7
 Caves Yos,54/60,6%/67 - = 81 x 1'gal Audsrton Syrup
. o MY/, 08 ok 819,65 v
1 sase No 89 . ', -uxcoo?hopomsupmun
° «i4,00 " 186,00 7
1 eans 3o, 70 - - 200 x . bdicorula.(w) t
Tabeb a_, @ H$14 «50, - = 2,800,00 ~ *
4 case Mo, 73 « Chagizyein T«b.(!ollov)
60 x 1000's ¢ 14v15,00 ~ =~ 9§0,00 -
Chealnyocin Tab,(Creen)
95 x 1000's @ M¢28,00 - - 14 808,00
1 case Xo.75 - « Coldhist Tabe50 x 500's _
@ M{8,00 "~ - 400,00 -
Noupyrin Tabe0e8 £48¢
100 x 800's @ Hy7,00 - L] 770,00 ~
1 ease 0,76 - - ledicorsolone Tubes age (YW)
50 x 100Q's W 14,50 - 725.00 -
Hedicorsolone Tab, & &,.(W’
¥ 48 x 1000's ¥ HS14.50 - = 682,80 -
Derosous Tub, 8§ age 50 x 1000's
w My20,00 8 15,000,00 -
Aaloape Capsulas 256 x 600's
¥ M9.18 = 229,60 -
bendrin Capsules 25 oy, '
45 x 1000's @ MG12,80 - = 876,00 ~ .
1 cass Ko, ~Chealaycin W/Culotua Cap °
64 X 1000's W AY22,00 -, = 1,408,00 <
Allerton inj. 10 wg. 100 X 10gec.
vial & H30,50~ = 50,00
17,438,77 -
lpsured Values \xO8,
HK.B5, ¢45. 12 = M
H.20,746,4
AlD, lovestigution Fee
1i20,826.4

3
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EXHIBI? AeT.10

Police Report

b ~ \.
N MUKA. ool -
POLIS DL-RAJA MALAYSIA -,

SALINAN REPORT

v
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IN THE JUDICIAL COMMITTEE
OF THE PRIVY COUNCIL No. 6 of 1976

ON APPEAL

FROM THE FEDERAL COURT OF MALAYSIA
HOLDEN AT KUALA LUMPUR

BETWEEN:

THE PORT SWETTENHAM AUTHORITY Appellants
!gnE Defendants)
- and -
T,W. WU AND COMPANY (M) SDN. BHD. Respondents
(Plaintiliis

RECORD OF PROCEEDINGS

Stephenson Harwood Sebises, Waltons & Morse,
Saddlers* Hall, Plantation House,
Gutter Lane, 31/35 Fenchurch Street,

Closwpoude , London E.C.3.
London EC2V 6BS.

Appellants Solicitors Respondents Solicitors




