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No. 1
Re~Anended Writ

Anended this 25th day of Novenber, 1971
ursuant 10 the leave of thne Honour e Mr, Justice
E Azlan ohan dated &hn

aja ated the ay _of Novenber, 1971.

sda/- Illegible

® 9 600 808000 o0 e

Senior Assistant Registrar,
High Court, Kuala Lunpur,

IN THE HIGH COURT IN IMALAYA AT KUALA LUITPUR
CIVIL SUIT NO.469 OF 1971

BETWEEN

Choo Ah Pat, Adninistratrix

of the Estate of Loke Yaik Hoe

@ Loke Yauk Hoh @ Loke Yaik Hoe,

deceased Plaintiff

AND
le Chow Yee Wah

2. The Kwong Yik (Selangor)
Banking Corporation Bhd. Defendants

RE-AMENDED GENERALLY INDORSED WRIT
The Honourable Tan Sri Ong Hock Thye PeSeile,
DePelleSe, Chief Justice of the High Court in
ilalaya, in the name and onbehalf of His Majesty
the Yang di-Pertuan Agong.

Tos

1. Chow Yee Wah
and/or his Solicitors,
i/s. Shearn Delanore & Co.,
No.2, Jalan Benteng,
Kuala Lunpur

2. The Kwong Yik (Selangor)
Banking Corp. Bhd.
No. 75, Jalan Bandar,
Kuala Luwapur,

In the High
Court in
Malaya at
Kuala Lumpur

No, 1

Re~anended
Writ

26th June
1971



In the High
Court in
Malavra at
Kuala Lumpur

Vo« 1

Re—-amended
Trit

26th June
1971
(cortinued)

2.

WL CO.MAND YOU, that within (8) days after
service of this Writ on you, inclusive of the day
of such service, you do cause an appearance to be
entered for you in action at the suit of Choo Ah Pat,
Administratrix of the Estate of Loke Yaik Hoe @
Loke Yauk Hoh @ Loke Yauk Hoe, deceased.

AND TAKE NOTICE that in default of you so
doing the Plaintiff may proceed therein and judg-
ment may be given in your absence.

WITNESS, Inche Anwar Bin Ismail Senior 10
Assistant Registrar of the High Court, in lialaya,
this 28th day of Junce, 1971.

84/~ Joginder Singh & CO+ g3/ pnwer bin Ismail

wul e 3 ' g 2 ® S 8 & 0 F 60 ¢ 08B OB OGSO SIS
Plaintiff's Solicitors Senior Assistant Registrar,

High Court, Xuala Lumpur.

Ne.Bs. This writ is to be served within twelve
months from the date thereof, or if rcnewed, within
six months from thc date of last renewal including
the day of such date, and not afterwards.

The Defendant (or defendants) may appear 20
hereto by entering an appearance (or appearances)
either personally or by solicitors at the
Registry of the High Court at Kuala TLumpur.

A defendant appearing personally may, if he
desires enter his appcarance by post, and the
appropriate forms may be obtained by sending =
Postal Order for £3.00 with an addressed
envclope to the Registrar of the High Court,
Kuala Lumpur.

The Plaintiff a2s the Adminisitratrix of the 30
Fstate of Loke Yaik Hoc @ Loke Yauk Hoh @ Loke
Yailk Hoc, decessed claims:-

1. A Declaration against the lst and/or the
21nd Defendants thats-

(2) +the alleged cheque o.043382 for #60,384.80
purported to be drawn by the deccased on
18th July, 1967 on the 2nd Defendants was
invalid and of no effect for the said

éhegue:—
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(o)

3.

Ty

i) was never and is not the deceased's
cheque endfer-invelid-end-a-putlisy
and/or

(ii) was_obtained from the deceased by the
ST _and/or the end leiendants eir

Servants or ents Doy exXerting unaue
influence on the deceased and/or when
the deceased was 0 unsound mind memory

and understanding and/or

(iii)was fraudently raised by the lst and/or
The 2nd Defendants their servants or
agents

the alleged documents purportedly executed by
the deceased on 20th July, 1967 whereby the
deceased is alleged to have opened a joint-
account with the lst Defendant, account No.
1-361, on 20th July, 1967 at the 2nd
Defendants Sub-branch at No.55, Jalan Pasar,
Kuala Lumpur were invalid and of no effect
for the said documents:~

gi) were never and are not the documents of
the deceased; endfer-are-invelid-ond-o
auttisy and/or

(3i) were obtained from the deceased bf the
st and/or e 2nd Defendants eir
servants or afen y_exe iné undue
Iintluence on the deceased and/or when
the deceased was oI unsound mind memory

and understanding and/or

(iii)were forgeries or false documents and
fraudulent documents concocted for fraud
by the 1st and/or 2nd Defendants their
servants or agents;

alternatively, in the event this Honourable

Court holas tﬁat The said cheque and the said

documents were validl ana Lawlully drawn and

eX6CUL eq reSpectiver Ey The deceasedq that tThes -

(i) authority given to the 2nd Defendants to

onour e sal che%ue anééor fo oien EEe

Said joint-accoun’ e deceased was
Tevoked DY The supsequent mental

condition and/or menta isoraer of the

In the High
Court in
Malaya at
Kuala Lumpur

No. 1

Re-amended
Writ

26th June
1971
(continued)



In the Hdigh
Court in
:Talaya at
Kuala Lumpur

No. 1
Re~arended
Yrit

26th June
1971
(continued)

4,

documents as regards e survivor of
The deceased an§ The 151 Delendant peing
entitled to the monies stanalng To the

eceased’s credit 1n e Sal i!Oln -
account & e time O e aega )
Eeceas eq was_and Has been overrlafen

bz eguitx.

{e}(d) the deceased's signature (or thumbprint)
on the alleged cheque No. A 043382 for
$60,384.80 is a forgery and/or unauthorised
signature within the meaning of s8.24 of the
Bills of Exchange Ordinance, 19049;

{é}(e) the 1st and/or the 2nd Defendants were not
holders in due course of the alleged cheque
No. A 043382 and/or had a defective title
thereto at all naterial times;

2. against the lst and/or the 2nd Defendants the
refund of the sum of F60,384.80 the value of
the alleged cheque, or the sum of ¥57,382.30
standing to the credit of the aforesaid
alleged joint account at the time of the
deceased's death on 24th July, 1967 as having
been unlawfully withdrawn by the 1lst and/or
the 2nd Defendants.

3. against the lst and/or the 2nd Defendants

10

20

further and/or alternatively the sum of $60,394,.80
being the value of the alleged cheque No. A 043332

for having converted for his and/or their own
use the alleged cheque and wholly deprived
the deceased and/or his Estae of the alleged
cheque.

4. alternatively, against the 2nd Defendants the
sum of $60,384.80 for money had and received
for the use of the deceased and/or his Estate.

5. yet further against the 1lst and/or the 2nd
Defendants interest at the rate of 9 per cent
per annum with monthly rests on 560,354.80 or
$57,382.30 from the lst August, 1967 to date
of judgment.

G further or other relief to the Honourable
Court may deem just in the circumstances of
this case.

30

40
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Te interest on the decretal amount at 6 per cent
per anmum from date of judgment to date of
realisation.

8. Costs.

Dated-this-26th-day-of-Juney-1972.

Sdf---Joginder-Singh~&-Co~~

® 6660000003000 0000000080500

Selieitors-for-the-Plaintifsf

Dated this 24th day of November, 1971

Sd/- Joginder Singh & Co.

® O 0 800 ¢ 0 0 65000050 P eSO eEOEDS

Solicitors for the Plaintiff

This Writ was issued by JOGINDER SINGH &
COMPANY whose address for service is at Nos., 20/22,
Jalan Mountbatten, lst Floor, Kuala Lumpur.

Solicitors for the Plaintiff who resides at No.20,
Lorong Sentosa (57D) Petaling Jaya.

This Vrit was served by me at
on the defendant on the day of
197 at the hour of
Indorsed this day of 197 .
(signed)

(address)

In the High
Court in
Malaya at
Kuala Lumpur

No. 1

Re~-amended
Writ

26th June
1971
(continued)



In the High
Court in
Malaya at
Kuala Lumpur

No. 2

Re-Amended
Stateinent
of Claim

26th June
1971

6.

No. 2 - Re~Amended Statement of Claim
Re-~Amended this 25th day of November, 1971

ursuan 0 e leave o e Honourable IIr'. Jdustice
Eaga Azlan ohen dated thne oth a%y oF November, 1071,

Sa/- Illegible

Senior Assistant Registrar,
High Court, Kuala Lumpur

Amended this 6th day of August, 1971 pursuant
to Order 28 Rule 2 Oof the nules of éupreme court,

1957 .

Sd/- TIllegible

Senior Assistant Registrar,
High Court, Kuala Lumpur

RE AMENDED STATEMENT OF CLATII

1. The Plaintiff is the administratrix of the
Estate of Loke Yaik Hoe @ Loke Yauk Hoh @ Loke Yauk
Hoe, deceased (hereinafter called *'the deceased')

by virtue of Letters of Administration granted to
the Plaintiff as the natural and lawful mother of
the deceased by the High Court at Kuala Lumpur under
Petition No. 588 of 1967.

2. The 1lst Defendant is a businessman.

3. The 2nd Defendants ar e a limited liability
company incorporated in the States of lalaya and
have their registered office at No.75, Jalan
Bandar, Kuala Lumpur and carry on the business of
banking.

4. The deceased was English educated with Senior
Cambridge qualifications at all material times.

5e At all material times to this case and some
time prior thereto the deceased had an account with
the 2nd Defendants at their Head Office No. 75,
Jalan Bandar, Kuala Lumpur. The deceased had about
$60,384.80 in the month of July, 1967 in his said
acgount with the 2nd Defendants at their Head
Office.

6. At all material times to this case the 2nd
Defendants had a sub-branch at No.55, Jalan Pasar,
Kuala Lumpur (hereinafter referred to as the said
Branch) which also carried on the business of
banking.

10

20

30
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Te The said Branch at all material time to this
case had es-swb-Aeeeunt an officer named Kwan lfun
522 in their employment ereinaiter calle e
sald Servant). The said Servant was the servant
or agent of the 2nd Defendants at all material
times.,

8. In the month of July, 1967 the deceased was
seriously ill and was admitted to the General
Hospital Kuala Lumpur suffering from Hypertensive
Congestive Cardiac PFailure with Cardia Cirrohosis.

9. At the time of admission to the said hospital
on 13thduly, 1967, the deceased was very ill.

10. On 20th July, 1967 the deceased's condition
was poor and he was very ill, The Plaintiff
further avers and will ever that the deceased was
in delirium and not in his proper senses and was
unable t0 recognise any one including his mother
on 20th July, 1967.

11. On 18th July, 1967 the deceased is alleged

by the 2nd Defendant to have drawn a cheque No.

A 043382 on the 2nd Defendants for g60,384.80 and
made payable o the 2nd Defendants and their said
Branch.

12, On 20th July, 1967 the deceased is purported
to have executed documents whereby the deceased
is alleged to have opened a joint-account with
the lst Defendant, account No. 1-361 on 20th July,
1967 at the 2nd Defendant's said Branch (herein-

after referred to as the said alleged Joint-Account).

13. The deceased died on 24th July, 1967.

14. On 24th July, 1967 the sum of %57,382.30 was
standing to the credit of the said alleged joint-
account.

15. The said alleged joint-account, account No.

1-361, was subsequently purportedly closed on 30th

July, 1967 by the 1lst Defendant and the sum of
#57,382.30 or whatever sum then standing to the
credit of the said alleged jant-account was with-
drawn by the 1lst Defendant for his own use,

16, The Plaintiff contends and will contend that
the deceased at the material time when the said

alleged cheque No. A 043382 for 260,384.80 purports

to0 have been executed or drawn by the deceased on
18th July, 1967 was not of sound mind memory and
understanding.
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8.

PARTICULARS

At the time the deceased is purported to have
drawn the said alleged cheque the deceased was
suffering from hypertensive congestive cardiac
failure with cardiac cirrhosis and was gravely ill
and was hospitalised at the aforesaid hospital.

He was in a state of delirium. His memory was so
defective and untrustworthy that there was total

or an almost total loss of memory of recent events

and in particular he had forgotten and was unable 10
or frequently unable to recognise any of his

closest relative and/or friends. He was at the

time of the purported execution or drawing of the

said alleged cheque in such a condition of mind

and memory as to be unable to understand the nature

[8) e act and 1vs efiects, or the extent o e

amount appearing in the said alleged cheque he was
purporting to draw, or to comprehend and appreciate

the claims to which he ought to give effect or the
purpose for which he was purportedly drawing the 20
alleged cheque or to whom and how he ought to

dispose his monies lying in his said account with

the 2nd Defendants.

17. The Plaintiff avers and will aver that the

alleged cheque No. A 043382 purported to be drawn

by the deceased on 18th July, 1967 as aforesaid

was never ever and is not the deceased's cheque

for at the material time the deceased's thumbprint

was affixed thereto the deceased did not know and

aEnrove and was_incapeble of lmowing and aggroving 30
e nature and contents o ¢ 8a1d a e§e C eiue

an € daeceagsed’s umpprint was ariixed thereto

without his authority allefedli on 18th JulEf 1%67
as aforesaid by the ls el endant and/or e sal
servant the servant or agent o e 2n el endants .
The Plaintiit adopt d Ts th TiculLars

adopts and repeats the particular
contained in paragraph 16 supra.

18. The Plaintiff further and/or alternatively

contends and will contend that the said alleged

cheque No. A 043382 for %60,384.80 was obtained 40
from the deceased by the fraud of the lst Defendant
and/or the said servant, the servant or agent of

the 2nd Defendants.
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PARTICULARS OF FRAUD OF THE lst
DEFENDANT AND/OR THE SAID SERVANT, THE
SERVANT OR AGENT OF THE 2ND DEFENDANT

(a) affixing the deceased's thumbprint on to the
alleged cheque while the deceased was fast
asleep;

(b) affixing the deceased's thumbprint on to the
alleged cheqgue when the deceased was very ill
and not fully conscious;

(¢) affixing the deceased's thumbprint on to the
alleged cheque when the deceased was very ill
and in delirium;

(d) affixing the decensed's thumbprint on to the
alleged cheque just immediately before or
just immediately after the deceased's death
on 24th July, 1967;

(e) affixing the deceased's thumbprint on to the
alleged cheque without the authority of the
deceased;

(f) affixing the deceased's thumbprint on to the
alleged cheque when the lst Defendant and/or
the said Servant knew or ought to have known
that the deceased was very ill and not
conscious or not fully conscious and/or was
delirious and/or was not in his proper
senses;

(g) affixing the deceased®s thumbprint on to the
alleged cheque when the lst Defendant and/or
the said servant knew or ought to have known
that the deceased was at the material time
very ill and of unsound mind memory and
understanding particulars whereof appearing
in paragraph 16 supra are repeated end adopted.

19, Similarly the Plaintiff contends and will
contend that the deceased at the material time when
the said alleged documents whereby the said alleged
joint-account with the 1lst Defendant is alleged
by the 1st and/or the 2nd Defendants to have been
opened on e h July, purport to have been
executed by the deceased on 20th Julv! 196% was not
d had not been for some days prior 10 July,

an
1367 0T sound mind memory ang understanding.
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10.

PARTICULARS

At the time the deceased is purported to have
executed the alleged documents on 20th July, 139G7
the deceased was suffering from hypertensive
congestive cardiac failure with cardiac cirrhosis
and was very ill and was hospitalised at the
aforesaid hospital. He was in a state of delirium
and had been in that state since some days prior
TO 20%h July,s 1067. His memory was S0 defective
and untrustwortny that there was total or an
almost total loss of memory of recent events and
in particulaer he had forgotten and was unable or
frequently unable to recognise any of his closest
relations including his own mother and/or friends.
He had been since some days vrior to 20th July,1967
and was &% The Time OT The purported execution oOf
the alleged documents in such a condition of mind
and memory as to be unable to understand the
nature of the act and its effect, or the nature
and contents of the alleged documents, or to
comprehend and appreciate to whom and how he ought
to dispose his monies lying in his said account
with the 2nd Defendants.

20. The Plaintiff avers and will aver that the
alleged documents whereby the said alleged joint-
account with the lst Defendant is alleged to have
been opened on the 20th July, 1967 as aforesaid
were never ever and are not the deceased's documents
for at the material time the deceased's thumbprints
were affixed thereto the deceased did not know and
approve and was incapable of knowing and approving
the nature and contents of the alleged documents
and the deceased's thumbprints were affixed thereto
without his authority alleéedlv on 20th July, 1967

as_aforesaid by the lst Defendant andéor the said
servan ne servant or agent o e 2n cTendants.
The PIainEiTT adopts and repeats the particulars

contained in paragraph 19 supra.

21, The Plaintiff further and/or alternatively
contends and will contend theat the alleged documents
whereby the said alleged joint-account with the

1st Defendant is alleged to have been opened on the
20th July, 1967 were obtained from the dececased

by the fraud of the lst and/or the said servant

the servant or agent of the 2nd Defendants.
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11.

PARTICULARS OF FRAUD OF THE lst In the High
DEFENDANT AND/OR THE SAID SERVANT, THE Court in
SERVANT, OR AGENT OF THE 2ND DEFENDANTS llalaya at
Kuala Lumpur
(a) Affixing the deceased's thumbprints on to the —_—
alleged docwnents while the deceased was fast No. 2
asleep; Re-Amended
(b) Affixing the deceased's thumbprints on to the §§a3§§:?;
alleged documents when the deceased was very
ill and not conscious or not fully conscious; 26th June
13971
(¢) Affixing the deceased's thumbprints on to the (continued)

alleged documents when the deceased was very
111 4nd in deliriumg

(d) Affixing the deceased's thumbprints on to the
alleged documents just immediately before or
just immediately after the deceased's death
on 24th July, 1967;

(e) Affixing the deceased's thumbprints on to the
alleged documents without the authority of
the deceased;

(f) Affixing the deceased's thumbprints on to the
alleged documents when the lst Defendant and/
or the said Servant lmew or ought to have known
that the deceased was very ill and not
conscious or not fully conscious and/or was
delirious and/or was not in his proper senses.

(¢) Affixing the deceased's ‘thumbprints on to
the alleged documents when the 1lst Defendant
and/or the said Servant knew or ought to have
known that the deceased was at the material
time very ill and of unsound mind memory and
understanding particulars whereof appearing
in paragraph 19 supra are repeated and
adopted.

22. Further and/or alternatively the Plaintiff
avers and will aver that the deceased's thumbprint
contained and/or appearing in the said alleged
cheque No. A 043382 for 860,384.80 was at all
material times and is a forgery and/or unauthorised
signature of the deceased within the meaning of
s.24 of the Bills of Exchange Ordinance No. 75 of
1949.
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23. Further the Plaintiff contends and will
contend that the lst Defendant and/or the 2nd
Defendants, their servants or agents:i-

(2) were never at any time holders in due course
of the said cheque No. A 043382 for
$60,384.80;

(b) had at all material times a defective title
to the said che%ue No. A 043382 within the

meaning of 8.29(2) of the said Bill of
Exchange Ordinance; 10

24, In the yet further alternative, in the event
This anouraEIe Court holds that the deceasedn
Voluntarily and With Tull Knowledge and in nis
PTOper senses allixed nis EHumEprin% To the said
execut ed e alleged documents whereby e sal
alleged joint-account wWith The 1St Defendant is

] e
alleced To have bDeen opened on Ithe 20%th July, L1967
IwEicH are denied) the Plaintirf avers and wi

avers:-— 20

(A) that the authority given to the Second
Defendants the said deceased to honour
The said cheque §i %%aw%ﬁg same angéor §ne
authority given to e Decon efendants by
The sald deceased by executi The aIIegpa
documents to open the said alleged joint-
Zocount With The ISt Defendant was revoked

v the men condition and/or men igordexr
0 e deceased and/or the decesase

ecoming of unsound mind memory and under- 30
standine subsequent to the affixin 0T the
Said EHumEprin%s on The Sald cheque and the

allezed documents as aioresaid.

PARTICULARS

e

cardiac falilure wi cardiac ¢irrnosis e

INto & State-d delirium which affected nis

mind an ecame senseless to and/or oblivious 40
o what was going on round nlm. is otate

0T nis menfaé conaition continuedq Yo the tiue

3] 18 death. 18 memo ecame so derectlve

and UNLIuSTWOrtny tnat %%ere Was LoLal or

ZImoSt Total LoSe of memory of recent events
ond in partiCular ne had TOrZotten An0 was
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unable to recall to mind and/or comprehend and

appreciate that he had drawn the said cheque
an&Zor f%af Ee had given the said au%hor1¥v
Or mandate L0 Tthe second bDefendants 1O open
%Ee sai@ aIZeéeE joinf-accounﬁ ané?or unaEZe
0 recognise 0 18 closest relatives
angéor ir%en§s anEZor was unaE%e fo g%ve
‘urther 0 0 the claims To whilc e
ougﬁ% To éive eIfect Or 1O whom and how nhe
oug 0 dispose his monies ing in his said
accouni wifg fge %ng geﬁen§an§s an§Zor was
unable t0 revoke e eged authority an
The alleged mendate ne Ha§ given t0 tEe 2nd

efendants 1o Nonour the said cneque and to
open the said joint-account:

{B) zthat the deceased was induced to 4o so by the
undue inriuence o e 1st Defendant and/or
e said servant end/or one Lhan Yoke Ying

at the time when the 1st Defendant and/or the

Sald servant and/or the sal an Yoke Ying
was anc/or were in a position to dominate,
an 1 ominate, the wi 0 e deceased.

PARTICULARS OF UNDUE INFLUENCE

(a) At 2ll material time the deceased
Was seriously 1Ll and 1zing at the
said hospital su ering rom hyper-
zgnsive congestive cardiac failure
with cardiac cirrEosis;

LE) At 2ll material times the lst
efendant and/or the sai ervant
and/or the said Chan oke Yin
visite e deceased a e said
ospital and krnew in what condition
.the deceased was;

{e) st-eil-materinl-sime-the-iot-endler
the-2nd-Befendents-played-on-she
deeeasedtsg-mind-andlor-his-fear-of
impendina-death-by-suggesting~+thes
ke-should-draw-the-said-ehegue—and—
grven-the-2nd-Befendonto-the-said
Autherity-~or-mandese—to-open-with
the-patd-ehegue-the-said-joins
seeound—-in—his-name—and-that-the
i+st-Befendans.,
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14.

(c) That at all material times the lst and/or
e said servant and/or e sal an
Yoke Ying playved on the deceased's nmind
and/or his Tear of impending death and/or

coerced anQ[or Eressed andéor brought

pressure to bear upon the decease 0

arew the sald cheque and give the 2nd
Defendants the saia mandate o open with

the said cheque the 8aid alleged joint

accouni in %13 !geceased?si nhame end oaat 10
or e lst Defendant allegedly to utilise

the monies in the said joint-account for
the EIIegea benetit OF %He Said chan Yoke

ing in the event oI his deadn;

At all material time the deceased had no

independent advice, in particular, Of &

lawyer in the ma%ter;

¢) At all material times the deceased had no
adequate advice in the maffer and the

deceaseq succumbed to the intriuence of 20

The Ist Defendent an§7or The seid servent

and/or the sald Chan Yoke Ying.

that the advice andéor instructions and/ord
lrectlons contained in the allege ocuments
guULhorising the 2nd Defendants 1o open the said
alleged joint—account Ihnat the Survivor oI Tne

Jocensed and The ToT Devendant Shall be
entitled to the balance standing to the

CTeTiT T TRe ST T e ou o The rule

oi surv?vorsniﬁ ag %aw éiz aﬁi! was a§ azz 30

materi imes an as been overridden by

eqUity as the entire money in the said joint-

A T T L 5 T T T T

by the 18t Defendent and Lhe entire monieo

standing to the cre 0 e sald Jjolinuv-
account thnererore Tawliully belonzs to tThe

pstate 0f the said deceasede.

U

24.25. In spite of repeated demands the 1st
Defendant and/or the 2nd Defendants have failed
and/or refused and/or neglected to
the said cheque No. A 043382 for $60,384.80 or any
part thereof.

pay the value of 40

5.26. Further and/or alternatively the Plaintiff

avers aand will aver that the 1lst and/or the 2nd
Defendants have converted the said cheque No,

A 043382 for the sum of #60,384.30 for his and/or
their own use and wholly depreived the deceased
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and/or his Estate of the said cheque.

26.27. In the further alternative the Plaintiff
claims the sum of %60,384.80 against the 2nd
Defendants for money had and received for the use
of the deceased and/or his Estate.

2%.28., The Plaintiff yet further claims from the
1st and/or the 2nd Defendants interest at the
reasongble rate of 9 per cent per annum with
monthly rests on £60,384.80 or #57,384.30 from the
1st August, 1967 to the date of judgment.

Wherefore the Plaintiff claims:-

(i) A declaration against the lst and/or the 2nd
Defendants that the:-

(a) alleged cheque No. A 043382 for £60,384.80
purported to be drawn by the deceased was
and is not the deceased's cheque and/or
is invalid and a nullity and/or was
fraudulently raised;

() alleged documents purportedly executed by
the deceased wherey the said alleged
joint account was opened with the lst
Defendant at the 2nd Defendants' said
Branch were and are not the deceased's
documents, are invalid and a nullity
and/or were forgeries or false documents
and fraudulent docunients concocted for
fraud or alternatively that the instruc-
tions and/or advice and/or directions
contained in 1

regard to survivorship and/or e rule of
survaivorshiyv at law (if any ave been
overridden by equity;

(¢) deceased's signature on the alleged
cheque No. A 043382 is a forgery and/or
unauthorised signature within the meaning
of s.24 of Bill of Exchange Ordinance
No.75 of 1949;

(d) 1st and/or the 2nd Defendents were not
holders in due course of the alleged
cheque No. A 043382 and/or had =
defective title thereto at all material
times;
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(ii) against the 1lst and/or the 2nd
Defendants the sum of $60,384.50 or
#57,382.30; or

(iii) asainst the lst and/or the 2nd
Defendants the sum of 60,384,230 under
paragraph 25 26; or

(iv) against the 2nd Defendants the sum of
$60,384.30 under paragreph 26. 27;

(v) against the lst and/or 2nd Defendants
interest at 9 per cent per annum with
rnonthly rests on £60,334.80 or
#57,332.30 under paragraph 2% 28;

(vi) further or other relief to this
Honourable Court may deew just in the
circumstances of this case;

(vii) interest on the decretal amount at & per
cent per annum from the date of judgment
to dats of realisation;

(viii) Costs of suitsg
Bategd—-this-2eth-day-of-duney-197%,

Sé=/~Foginder-sinsh-&-6o,

SOLTCTTORS-POR-PHE~PRATHEIRE,

besed-thie-btn-dey-of-Lusgussy-L97L,

Sé-A-doginden-Singh-&-66.,

SOLICIEORS~POR-BUE~PLAINE IR E ¢

Re~Arended this 24th doy of November, 1971.

34~/ Joginder Singch & Co.

O 60 89 000 &0 O SO LS CONODLEER CRND

SOLICITORS FOR THE PLAINTIFE,

This De-‘mended Statement of Clzim was filed by
Tessre. JOGLINDER SINGH & CO., Soliecitors for the
Plaintify herein and whose address for service is
Nos. 20/22, Jalan Tlountbattern, lst Floor, Hualao
Lumpur,
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No. 3
Amended Defence of First Defendant
Amended pursuant to Order of the Honourable !Mr.

Jugtice Raja Azlan Shah dated the Gth day of
November, 1971,

AlNLNDED DEFENCE OF THE FIRST DEFENDANT

1. Paragraphs 1, 2, 3, 4, 5, 6, 7, 9, 11, 12, 13
end 14 of the Reamended Statement of Claim are
adiitted,

2 Except that the deccased was admitted to the
General Hospital seriously ill on the 13th July,
1967 and that he died there on the 24th of July,
from hypertensive cardiac failure with uraemia,
paragraph 8 of the Reamended Statement of Claim is
not admitted.

3. Paragraphs 10, 15, 16, 17, 18, 19, 20, 21 and
22 and the particulars thereunder are denied. The
Defendant avers that the deceased was at all times
fully 'compos mentis' and anxious to make
provision for his common law wife, Chan Yoke Ying,
who had resided with the deceased as man and wife
for some seven years prior to the deceased being
admitted to hospital,

4, Prior to his admission to hospital the
deceased had discussed the question of making
provision for the said Chan Yoke Ying with the
servant of the Second Defendants and the dececased
then asked the First Defendant if he would agree
to be a party to a joint account with him so that
in the event of his death the First Defendant
could utilise the monies in the account for the
maintenance and benefit of his wife the said Chan
Yoke Ying.

5e After due consideration and after thorough
discussion with the deceased the First Defendant
agreed to open a joint account with the

deceased and the First Defendant was present at
the Genecral Hospital, Kuala Lumpur, on the 18th
of July when the deceased affixed this thumb-
print to the said cheque for £60,384.80 and also
to the mandate to the Second Defendant requesting
the opening of the said joint account.
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18,

6. The deceased affixed his own thumb-print to
the said documents and did so voluntarily and with
full knowledge of the purpose and effect thereof.
When the deceased affixed his thumb-print to the
said docurents he was fully conscious and of sound
mind and memory and understanding. He fully
appreciated and understood the nature and effect
of the said documents and that he was transferring
the sum of Z60,384.80 to an account in the joint
names of the First Defendant and hiuiself to be 10
used by the First Defendant for the benefit of the
deceased's wife should anything happen to hin,

Te The First Defendant signed the aforesaid
mandate to thc Second Defendant to open the joint
account on the 20th of July when the account was
duly opened.

On the death of the deceased the First
Defendant held the maies standing to the credit
of the joint account in trust for the deceased's
wife and the same has been wilised by the First 20
Defendant solely for the use and benefit of the
said wife in accordance with the expressed wishes
and intentions of the deceased.

8. t is expressly denied that the said cheque

was drawn or the said joint account opened by the
deceased as a result of any fraud by the First

Defendant and/or the servant of the Second

Defendant. The said documents were executed by

the deceased voluntarily and with his full

knowledge and understanding togive effect to his 30
expressed wishes to provide some security for

his wife in the event of his death.

9. Paragraph 24 (a) of the Re-amended Statement
of Claim and the particulars tThereunder are denied.
Thils Defendant avers tnat e deceased was 2

times until his death Ycompos menftis? and of sound
mind and memory and understending. This Defendant

further repeats vparagraphs 3, 4, 5, 6, [ and & of
the Amended Delence.

10. DParagraph 24(b) of the Re-Amended Statement 40
of Clain and the particulars (a b) an c

ereuvnaer are denied, 18 Delendant repeats

That the deceaseq voluntarily aifixed Nis thuub-

print to the said checue and to the said mandate
in order to make provision ior his common law
wilec, the said onan ToKe Ying. particulars (a)

and (e) are therefore irrelevante.
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11. With reference to paragraph 24(c) of the Re-~
Amended Statement of Claim, this Defendant avers

that the entire arrangement was aimed at maki
Provision Tor the deceased’'s COMMON Law Wile, %he

said Chan Yoke Ying, and that this Defendant was

not entitled to tne balance or any pa ereo

standigg in the joint account at the time of the
eceased's dea except as Irustee ior e sal

Chan Yoke Ying.

12. Paragraphs 23, 25 and 26 are denied. OSave
and except as is hereinbefore expressly admitted
each and every allegation set forth in the
Statement of Claim and the Particulars thereunder
is denied as if the same was set forth herein and
traversed seriatim.

13. And this Defendant prays that this action be
dismissed with costs,

Dated and delivered this 4th day of August,
1971.

Sd-Shearn Delamore & Co.
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SOLICITORS FOR THE FIRST DEFENDANT

Amended this 6th day of December, 1971.

Sd=-Shearn Delamore & Co.

G @ S 0 0000 PO 0P OO0 ST R OO G0

SOLICITORS FOR THE FIRST DEFENDANT.

This Amended Statement of Defence of the PFirst
Defendant was filed by lMessrs. Shearn Delamore & Co.
end Drew & Napier, Solicitors for the First Defendant
whose address for service is No. 2, Benteng, Kuala
Lumpur.
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No. 4
Amended Defence of Second Defendent
ANTENDED Pursuant to Order of the Honourable ITr.

Justice Haja Azlan Shah dated the Sth day of
November, Ll9/1

AIMENDED STATENMENT OF DEFENCLE OF 2ND DEFENDANT

1. Paragraphs 1, 2, 3, 4, 5, 6, 11, 12, 13 and
14 of the Re-Amended Statement of Claim are
admitted.

2. The Officer referred to in paragranh 7 of 10
the Re-~Amended Statement of Claim was not a Sub-
Accountant but an Cfficer-in-Charge of the said

Branch. Save and except as aforesaid paragraph 7

of the Re~Amended Statement of Claim is admitted.

3. ixcept that the deceased was ill and admitted
to the General Hospital on the 13th July 1967 and
that he died thereon the 24th July, 1967, noragrapins
8 and 9 of the Re-Amended Statement of Claim are
denied.

4. Paragraphs 10, 15, 16, 17, 18, 19, 20, 21 and 20
22 and the particulars thereunder are denied. Tiis
Defendent avers that the deceased was at all tinme

fully ‘conmpos mentis' and anxious to make

provisions for his common law wife, Chan Yoke Ying,

who had resided with the deceased as man and wife

for some seven years prior to the deccased being
admitted to hospital., The deceased was not on

cood terms with the Plaintiff, his mother, who

refused to recognise the said Chan Yoke Ying as

his wife., 30

5 Prior to his admission to hospital the

deceased had discussed the questlon of making

provision for the said Chan Yoke Ying with the

said servant of the Second Defendants and the

deceased then asked the First Defendant if he would
agree to be a party 1o a joint account with him so

that in the event of his death the First Defendant

could utilise the monies in the account for the
maintenance and benefit of his wife the said Chan

Yoke Ying. 40

6. After due consideration and after thorough
discussion with the deceased the First Defendant
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agreed to open a joint account in the names of
himself and the deceased. The first defendant the
said servant of the Second Defendant and the wife
of the deceased werc present at the General
Hospital, Kuala Lumpur, on the 18th of July when
the deceased affixed his thumb print to the said
cheque for g60,384.80 and also to the mandate to
the Second Defendant requesting the opening of the
said joint account.

Te The deceased affixed his own thumb print to
the said cheque and the said mandate and did so
voluntarily and with full knowledge of the purpose
and effect thereof. VWhen the deceased affixed his
thunb print to the said cheque and the said mandate
he was fully conscious and of sound mind and
menory and understanding.
understood the nature and effect of the said cheque
and the said mandate and that he was transferring
the sun of $60,384.80 to an account in the joint
names of the First Defendant and himself to be
used by the First Defendant for the benefit of the
deceased's wife should anything happen to him.

8. The Pirst Defendant signed the aforesaid
mandate to the Second Defendant to open the joint
account on the 20th of July when the account was
duly opened. On the death of the deceased the
First Defendant held the monies standing to the
credit of the joint account only as a trustee for
the deceased's wife.

9. It is expressly denied that the said cheque
was drawn or the said joint account opened by the
deceased as a result of any fraud by the First
Defendant and/or the servant of the Second
Defendant. The said cheque and the said mandate
were executed by the deceased voluntarily and with
his full knowledge and understanding to give effect
to his expressed wishes to provide some security
for his wife in the event of his death.

10. Paragraph 24(a) of the Re-Amended Statement of

Claim and the particulars thereunder are denied.
The Defendant avers that the deceased was at all
times until his death 'compos mentis' and of sound
mind and memory and understanding. This Defendant
further repeats paragraphs 4, 5, 6, 7, 8 and 9 of
the Amended Defence.

11. Paragraph 24(b) of the Re-Amended Statement of

He fully appreciated and
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Claim and the particulars (azE (b) and (c) there~
under are denled, ig bDefendant repeats a e
deceased nad voluntarily aflixed nis thumb print

To the said cheque and To The said mandate in order
IO make provision IOr NiS COmmon Jleaw Wil€, the said
Chan Yoke Ying. rarticulars (d) and (e) are
therefore irrelevant.

12. With reference to Earag¥aph 24%0) of the Re-
Amende atement ol Claim, is Defendant svers
that the entire arrangement was aimed at makiﬁ%
provision ior e deceagsed’s common law wiie, e
said Chan Yoke Ying, an a e 1s efendan

was not entitied To Ihe balance or any part Thereof
standing in Gthe JOint account atb the %ime 0T the

deceased's death.

13.10. Paragraphs 23, 24, 25, 25, 26, 26, 27 are
Jenied. Save and except as is nhereinbelore
expressly admitted, each and every allegation set
forth in the Re-Amended Statement of Claim and
Particulars thereunder is denied as if the saume
was set forth herein and traversed seriatim.

Dated and delivered this 5th day of August,
1971.

Sd-/Shook Lin & Bok

® 00 B OB OGO SO0 OGP P OO OSSOSO OEOS OSSOl OCDRNDS

SOLICITORS FOR THE SECOND DEFENDANT.
Amended this 3rd day of December, 1971.

Sd~/Shook Lin & Bok

LR B B B N R B N I Y A BB N B BB IR N BN AN BN R N BN N

SOLICITORS FOR THE SECOND DEFENDANT

This Amended Defence is filed by llessrs. Shook
Iin & Bok solicitors for the Second Defendant
herein and whose address for service is 801, Lee

Wah Bank Building, lMedan Pasar, Kuala Lumpur.
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No. 5 In the High
Court in
Amended Reply Malaye at

Kuala TLumpur
Amended this 25th day of November, 1971 pursuant ]
To the leave of tne Honourable T, Justice Haja No. 5

KZI&I’I Dhan EaEea' the SEH Hay o7 NOVGIIIBGI‘L Ig;I.

Amended Reply
Sd-/ Illegible 20th August

0 0 000 08 6000608006000 000000000 1971

Senior Assistant Registrar
High Court, Kuala Lumpur.

AMENDED REPLY

1. The Plaintiff joins issue with the 1lst and
the 2nd Defendants on their Defence.

2. With regard to paragraphs 3 and 4 of the
Statements of Defence of the 1lst and the 2nd
Defendants respectively, the Plaintiff re-asserts
paragraphs 10, 15, 16, 17, 18, 19, 20, 21 and 22
of her Statement of Claim and most emphatically
denies the rest of the said paragraphs 3 and 4.

3. Further the Plaintiff avers that both the

1st and the 2nd Defendants and/or the said Chan
Yoke Ying are estopped from contending that the
said Chan Yoke Ying was the common law wife of

the said deceased because of the following facts:-

On the 21st day of January, 1969, the said
Chan Yoke Ying filed against the Plaintiff herein
in the High Court at Kuala Lumpur Probate Suit No.l
of 1969 wherein the said Chan Yoke Ying contended
that she was the lawful widow and next-of-kin of
the said deceasedand had a beneficial interest in
succession entitling her to a grant of Letters of
Administration to the Estate of the said deceased.
The Plaintiff herein in her defence in the said
Probate Suit denied the said Chan Yoke Ying's
said claim and pleaded that she was the lawful
mother of the said deceased who died a bachelor and
therefore solely entitled to the grant of Letters
of Administration to the Istate of the said
deceased. By Order (consent) dated 13th April,
1970 (inter alia) the Plaintiff herein was given
liberty to obtain the Grant of Letters of
Administration to the said Estate. The said Ordzr
is still in full force and effect. The Plaintiff
will refer to the said Order and the said Probate
Suit for their full terms and effects at the
trial of this case.
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4, The Plaintiff denies paragraphs 4, 5, 6 and 7
of the lst Defendantts Defence and paragraphs 5, 6,
7 and 8 of the 2nd Defendant's Defence.

5e However, -in the event- this- Honourable Court..
holds that the said deceased on 13th July, 1967 .
affixed his thumbprint to the said cheque for

$60,384.80 and also to the mandate to the Secqﬁd

Defendant requesting the opening of said joint
account voluntarily and with full knowledge of
the purpose and effect thereof (which is depied) 10
the Plaintiff avers:- S
(a) that the authority given to the Secegnd
Defendant by the said deceased t0 Honour
the said mandate given to the Secgnd
Defendant by the said deceased to open the
said joint account was revoked %y the mental
condition and/or mental disordeér and/or by
the deceased becoming of unsound mind memory
and understanding subsequent to the affiring
of the said thumb print as #foresaid. 20

PARTTCULARS

Commencing from some day between the 18th
and 24th July, 1967 the deceased, being
gravely i1ll and suffering from hypertensive
congestive cerdiac failure with cardiac
cirrohosis, fell into a state of delirium
which affected his find and became senseless
to and/or oblivious of what was going on
round him. This state of hs mental
condition continued to the time of his 30
death. His mepory become so defective and
untrustworthy that there was total or an
almost total Jdoss of memory of recent events
and in particular he had forgotten and was
unable to recall to mind and/or comprehend
and appreciate that he had drawn the said
cheque and/or that he had given the said
mandate to the Second Defendant and/or
unable to recognise any of his closest
relatives and/or friends and/or was unable 40
to gixve further thought to the claims to
which he ought to give effect or to whom
and, how he ought to dispose his monies

lying in his said account with the 2nd
Defendants and/or was unable to revoke the
alleged-authority-and- the-alleged-mandate
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he had given to the-2nd-Defendants—to-honour In the High
the said daeque and to open the said joint // Court in
account ; Malaya at

Kuala Lumpur
(b) that the deceased was induced to do so b e
undue influence of the 1lst Defendant and/or No. 5
the said servant and/or the saidChan Yoke

Ying at the time when the 1lst Defendant Amended Reply

and/or the said servant and/or the saidChan 5thAugust
Yoke Ying was and/or were in a position to 1971
dominate, and did dominate, the will of the (continued)
deceased.

PARTICULARS OF THE UNDUE INFLUENCE

(a) At all material times the decgéged was
seriously ill and lying at the¢ said hospital
suffering from hypertensive ¢ongestive
cardiac failure with cardia¢ cirrohosis;

(b) At a1l material times the
or the said Servant and/or the said Chan Yoke
Ying visited the deceased at the said
hospital and knew in what condition the
deceased was;

(¢) At 21l material timeé the 1lst and/or the 2nd
Defendants and/or the said Chan Yoke Ying
played on the deceésed's mind and/or his fear
of impending death by suggesting that he
should draw the said cheque and give the 2nd
Defendants the gaid mandate to open with the
said cheque the said joint-account in his
name and that,/of the lst Defendant allegedly
to utilise tHe monies in the said joint-
account for /the alleged benefit of the said
Chan Yoke)!&ng in the event of his death;

(a) At al1 mg%erial times the deceased had no
independent advice, in particular, of a
lawyer /AAin the matter.

(e) At ali material times the deceased had no
adeguate advice in the matter and the
degeased succumbed to the influence of the
1t Defendant and/or the said servant and/
or_ithe said Chan Yoke -Ying.

6. Purther, However, in the event his Honourable
Court holds that the said Joint-account was opened
in the name of the deceased and the 1lst Defendant
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and the said cheque for %60,384,.80 was deposited
or credited to the said joint-account so that the
lst Defendant could use the monies in the szid
account for the maintenance and benefit of the
alleged common law wife of the deceased in the
event of the deceased's death (which is denied)
the Plaintiff avers that:-

(a) there was no valid donatio mortis causa;

(v) there never was any completely constituted
trust or any valid trust and that there-
fore the 1st Defendant $he-isé-Befendand
never held the monies standing to the
credit of the said joint-account in trust
for the deceased's alleged common law wife
on the death of the deceased as alleged
or otherwise;

(c) -that-the-advice and/or insiruction--in -the
said mandate that the survivor of the -~
deceased and the lst Defendant sha be
entitled to the balance standirig kto the
credit of the said joint-account has been
overridden by equity as the entire money
in the said joint-account was provided by
the deceased and none by the lst Defendant
and the entire monies standing to the credit
of the said joint account therefore lawfully
belongs-to0-the Estate of the said deceased.

Te Save and except as in hereinbefore expressly
admitted each and every allegation set forth in
the Statement of Defence of the 1lst and the 2nd
Defendants is denied as if the same was set

forth herein and traversed seriatim.

Beted-thin-20th-day—of-Ausmsty-1972.,
Sé—%—&eginéer-Singh-&-Ge.

Pleintifflo-Sotiedpray—

Dated this 24th day of November, 1971.

Sd-/ Joginder Singh & Co.

Plaintiffts Solicitors.

This Amended Reply was filed by Illessrs.,
Joginder Singh & Co., on behalf of the Plaintiff
whose address for service is Nos. 20/22, Jalan
Iountbatten, 1lst Floor, Kuala Lumpur.
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No. 6 In the High
Court in
Judge's Notes of Evidence Malaya at
Kuala Lumpur
IN THE HIGH COURT IN MALAYA —
AT KUALA LUMPUR No. 6
Judge's
IN OPEN COURT Notes of
BEFORE ABDUL HAMID, J. Bvidence
28th June
THIS 28TH DAY OF JUNE, 1972 1972

Civil Suit 469/71

Mr. Joginder Singh for Plaintiff.

Mr. M. Shankar for Pirst Defendant.

Mr. Chan Siew Yoon for Second Defendant.

Mr., Joginder Singh applies to amend the
amended bundle of pleadings - p.20 paragraph B -
the addition of the words underlined in purple
"and/or one Chan Yoke Ying"; also same words under
"particulars of undue influence." Consequently on
p.21 paragraphs (c) and (e).

IMr. Shankar has no objection to amendment but
the first defendant does not admit.

IIre Chan Siew Yoon does not object.

Agreed bundle - AB.

Not agreed bundle -~ NAB.

Letter of reply to Collector of Estate Duty
from Shearn, Delamore & Co. dated 27.7.68 shall
form part of AB and marked 38A as to truth of
lett eXr,

IIr, Joginder Singh submits:

(1) Who is to start?
(2) Question of estoppel.
Defendant to start. Defendant's case deceased

"compos mentis" and there was "donatio mortis
causa"., There are highly suspicious circumstances
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regarding the drawing of cheque and the execution
of documents opening a joint account by the
deceased with the first defendant - giving
mendate as to survivorship.

(Mr. Shenkar says the consideration of that
if evidence is not adduced then plaintiff is
entitled to judgment,/

0f unsound mind:

Making a Will:

(1971) 2 MLJ 263 at 264 10

Scott etc. v. Andrew L,R. Vol.7 H.L. English &

Irish Appeals, 448

(1959) 1 W.L.R, 284.
(1869/70) L.R. Vol.5 Q.B.549

(1879/80) L.R. Probate Div.
p.84

Winthe v, Nzg

Banks v. Goodfellow

Sinee v, Sinee

Riding v. Hawkins 14 P.D. 56 at p.57.

Forge - onus on defendants -~ Brewer v. Westminster
BEEﬁ%%%Z & Anor - (1952) 2 A.E.R. p.650 a2t peb6b3e

Gifts inter vives: - Moore v. lMoore - 18 Equitg
ases onatio mortis causaev. Onus at p.481. 20

Undue influence: A prerequisite that defendants

must prove deceased knew of the nature of and

approved the documents executed. Subramaniam etc.-
(1957) MLJ 11 at p.12.

"Donatio mortis causa" - Eleanor Grice - 15 E.R.47€

IIr, Shankar: Says there must be distinction drawn
between right to begin and onus of proof. Right
to begin to be decided on pleadings.

Basic presumption is that a man intends basic 30
consequences of his act and that a2 man is sane.

Pleadings: Same issue all over - that
deceased had no knowledge of what he was doing
etc,
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Nature of illness denied by both defendants.

Position is during lifetime of deceased
deceased signed a cheque and opened a joint account.
Plaintiff says not valid. Haintiff to prove - onus
rests on plaintiff.

Evidence Ordinance s.101 referred to. Refers
to p.893 Sarkar on Evidence 1llth ed. Also at p.897.
Mr, Chan Siew Yoon: Concurs with Mr, Shankar®s
submission.,

Court: Having heard submissions, it is my view
that it is for plaintiff to show to my satisfaction
that the right to begin falls on defendants. In
the light of allegations in the pleadings, it is

my judgment that in this particular case, it is

for the plaintiff to prove his case.

IIr. Shankar raise question of security of
costs., Earlier debndant has given notice that
plaintiff is not ordinarily resident. If in course
of proceedings defendant establishes that plaintiff
is not ordinarily resident, de®ndant will renew
affidavit for costs.

Mr. Joginder Singh calls witnesses.,

PWl: Choo Ah Pat, affirmed, speaks in Cantonese.
years. No0.20, Lorong Sentosa, Petaling, Kuala
Lumpur .

I an plaintiff - sole administratrix of the
Estate of Like Yaik Hoe, deceased. Yaik Hoe was
my natural born son. I also have a daughter -
Loke Siew Kim - an adopted daughter. She was
adopted when she was about one month o0ld. I am
the widow of Loke Chow Kit.

Loke Siew Kim was. adopted with the consent of
Loke Chow Kit. Yaik Hoe was five years older than
Siew Kim. Before Chow Kit's death, deceased, Siew
Kim and I lived in Malacca. At the time of Chow
Kit*s death, I was in China. Two widowed sisters-
in-law were in China.

At the time of Chow Kit's death, Siew Kim,
deceased, and I were in China. We were in China
for three years. Later, we returned to this
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country. I had travel documents. (A document
shown to witness). This is the document -
(oroduced and marked Pl).

Photograph in Pl shows deceased, Siew Kim and
myself. On our return from China, we stayed at
Ampang with Loke Chow Thye -~ my brother-in-law -
Chow Kit's brother.

Deceased and Siew Kim attended school.
Deceased passed Senior Cambridge from St. John's
Institution.

I married Chow Kit when he was a widower.,
His first wife had died. His second wife was
still alive. Her name was Chan Yuen Lin. She was
the wife of Chow Kit when Chow Kit married me.
There were nine issues from Chan Yuen lLin. Before
Chow Kit's death, my children never lived with the
children of Chan Yuen Lin. There was no contact
at all between my children and the children of
Yuen Lin even after Chow Kit's death.

When the deceased began working, he had
contact with the children of Yuen Lin. The
deceased was one of the beneficiaries of my late

husband'!s estate. The deceased had one share whilst

the sons of Yuen Lin each had two shares. All the
daughters had one share each.

When the deceased grew up, he stayed at the
first defendant's wife's house. I do not know
for how long he stayed there. The first
defendant's wife is the daughter of Chan Yuen Lin.

Before the deceesed's death, the relationship
between the first defendant and the deceased was
normal, The first defendant's wife's and the
deceased's relationship was not that cordial.

After living with Chow Thye for some time,
I moved to the house of Chow Thye's sister-~in-law
somewhere along Ampang Road. The deceased started
work at Sereamban. I and Siew Kim occupied the
first floor of a dispensary along the !Main Road,
Seremban. The deceased was living together with
us. The deceased supported me and Siew Kim. 1My
son liked to go after women. He did not have any
particular woman. He would discard a woman after
a period.
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When the deceased became unemployed, he
returned to Kuala Lumpur. I and Siew Kim also
returned. The deceased found a job at Kuala Lumpur.
He worked as a salesman in an aerated water company.
Siew Kim was also employed later. This was before
the Japanese Occupation. The deceased had a special
woman friend. He kept this woman. He discarded
this special one and looked for another. I do not
know whether this was his pattern of life.

During the Japanese Occupation, Siew Kim and
I lived along Klang Road. I did not know where the
deceased lived for a few months. Later I found him.
He visited me once. I did not know where he lived.

After the war, Siew Kim got a job in Singapore
and she lived there. I remained in Kuala Lumpur -
living at the church under the care of a priest at
Brickfields, Kuala Lumpur. The deceased visited me
at the church. He was unemployed then. I lived at
the church for more than six months., After that I
lived at the houses of various members of the church.
Later I lived with the deceased in Pudu. Before
that I did not know where he stayed. The deceased
later rented a flat behind a theatre.also in Pudu.
I lived with him.

Deceased visited me when I stayed at the houses
of various members of the church.

I knew that the deceased had a special woman -
this Chan Yoke Yin. I do not know about the rest.
I first came to know of Chan Yoke Yin when I went
to live with the deceased at a flat behind a
theatre. She was then living with my son. This
was not long before my son's death. I did not
know of any other woman the deceased had before I
went to live with him at Pudu. I did not know of
the relationship between the deceased and Chan Yoke
Yin,

Q. Defendants are saying that Chan was the
deceased's wife?
A, No, my son was not married.

Qe In July, 1967 before your son's illness, where
were you?

A, I was in Singapore staying with my daughter,
Siew Kim.

Not long after, I received a letter from Chow
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Vioh Peng addressed to me stating that my son was
seriously ill and had been admitted to the

General Hospital, Kuala Lumpur., On receiving the
news, I returned to Kuala Lumpur, arriving on 19th
July. Iy daughter accompanied me. On arrival at
Kuala Lumpur, I called at Chow Woh Peng's house
and from there we went to the hospital. At the
hospital, I saw my son who could not make me out,
I arrived at the hospital at about 3.00 a.m. Iy
son was very ill. He could not recognize anyone
and neither could he make a sound. I talked to
him but he did not say a word. I stayed with my
son till 2.00 p.m. The deceased during that time
did not recognize anyone and neither did he speak
to anyone, after that I returned to Chow Woh Peng's
house, I did not return to hospital but my
daughter did.

On the next day - 20th July - I visited my
son in the morning after 8,00 a.m. Ify son's
condition was the same. He could not recognize
anyone, I stayed with my son until 1.00 p.u.
There were other friends visiting my son. My
daughter was not with me in the morning of 20th
July. She came in the afternoon. One Kuan lan
Koh was there. I do not know when he came, 'When
I arrived he was already there.

On the afternoon of 20th July, nobody looked
after my son. Loke Siew Kim was at Chow Woh Peng's
house. She came to the hospital to bring me back.
I did not go any where after that for the whole
evening.

On 21st July I visited my son at the hospital
in the morning between 8,00 and 9.00 a.m. My son's
condition - he was still seriously ill. He was
not able to recognize me. He did not say a word.

I remained at the hospital $ill 3.00 p.m. My son
could not recognize anything. After leaving my
son, I returned to Woh Peng's house. I did not
go anywhere after that.

On 22.7.67 Ivisited my son at the hospital,
arriving at about the same time. I went away in
the afternoon. During all this time my son was
very ill., He kept pulling his clothing - trousers.
He could not recognise anyone. After leaving the
hospital, I was back at Woh Peng's house. I
remained at the house.
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On 23.7.67, I visited my son, arriving at
about the same time. I left in the afternoon. Ily
son's condition remained the same. He was not able
to recognize anyone for the whole period.

After leaving the hospital, I returned to Woh
Peng's house. I did not go anywhere.

I knew of my son?s death on 24th,
Adjourned to 2.15 p.m.
Parties as

Hearing continues at 2.15 pe.m.
before.

PWl: On former oath: I met Chan Yoke Yin at the
ospital aiter 1 arrived from Singapore. I also
met Chow Yee Wah and Kuan lMan Koh. Subsequent to
funerd, I met these people at Chow Woh Peng's

house.

T saw Kuan IMan Ko in Court.

Neither Chan Yoke Yin nor Chow Yee Wah nor
Kwan ITan Ko to0ld me that the deceased opened a
joint account with the first defendant. None of
them mentioned anything about the taking of the
deceased's thumbprint.

I did not know of the joint account and the
drawing of a cheque until I asked my solicitor to
make a check of it. 1Ily solicitor told me he had
written to the Bank.

I did not know that my son had ©30,677.40.

Kuan Man Koh is the son of the first
defendant's sister-in-law. Xuan Man Chiew is the
elder brother of Xuan !lan Koh.

It is not true that I was not in good terms
with the deceased.

It is true that I refused to recognize Chan
Yoke Yin as my son's wife because they were not
officially married., Iy son never married any
woman in his lifetime.
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Cross—examination by Mr. Shankar:

My son's money means a lot to me. It is not
true that the reputation of my son means nothing
to me., I told the Court about my son's sex life.
I do not profit anything. 1y son should not have
brought this kind of woman home - Chan Yoke Yin
was one - woman from massage parlour. It was bad
of him to keep a woman of this type during his
lifetime.

(Witness did not answer the guestion put by
counsel as to0 purpose of bringing evidence of the
deceased's sex life),

I did not know that Chan Yoke Yin had been
living with my son since 1961, I only knew she
had been living together with him for over two .
years, I went to live with them at some point
of time. I do not know the year I went to live
with them. I was with them for over two years.
During the two years I was with them, Chan Yoke
Yin was staying together in the same house. They
did not live as man and wife. She cooked for my
son.

Qe Did they live in the same room?

A. They lived in a separate room. When I went
to live with them, Chan Yoke Yin gave me her
T00m,.

(Witness is very evasive).

Qe There were only two rooms in that flat and
you occupied one room and they occupied the
other?

A, I don't know.

Q. Do you know that it was on lMadam Chan's
insistence that you went to live with them?

A. I don't know. It is not true that my son
asked me to leave.

Qe If one of your relatives describes you as
obstinate, would you agree with that
description?

A. In what way was I obstinate?

(Counsel refers to p.3 NAB - “Hope
your "Mum" does not give you headaches
with her unchangeable habits and
obstinacy.").

10

20

30

40



10

20

30

40

35.

Q. Do you agree with that description?
A. I do not. Just because I do not subnmit +to
themo

Q. Submit to whom?
A. Chan Yoke Yin was not the right woman.

Q. Iy question is submit to whom?
A. My son.

Q. It was your son's wish whether he chose to
live with Yoke Yin?
A, I know it is his wish.

Q. If Yoke Yin had lived since 1961 until the
death of your son, would you not think that
he should leave her something?

A, What has my son got. I made an affidavit
that I had nothing left. All the worldly
goods had been taken by Yoke Yin. I do not
have any rubbish left with me.

Q. When your son died, the estate was worth
around g43,626.75 as shown in the Estate
Duty affidavit?

A. WWhere can we find so much?

(Affidavit marked D2).

Q. In the present action, you are suing about
$60,000/~2

A. I don't know. (Now says "I know").

Q. The basis of your claim is that this money
rightly belonged to your son?

A I don't know.

I am here to make a claim for my son's one
share left behind my his father., I make a claim
from the first defendant for the sum of money

that was put in the Bank. I do not know how much.

Qe It is not a claim from the first defendant
for any money that your son might have left
to his wife?

A, Where can he find that sum of money for his
wife?

Q. Before this claim was filed, did anyone read
out to you what this claim is all about?

A, No. It is true no one ever read the statement
of Claim to me. In this course of action when

the statement of claim was amended, the
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contents were not meke known to me.

Qo I did ask earlier"what has my son got"?
A, Yes.,

I am surprised to learn that before his
death my son had about %100,000.

It was his wish whether he wished to live
with Yoke Yin but they were not married.

It is a surprise that I can inherit about
30,000 from my son's estate. I have not received
the money yet. I have received the money kept in 10
the Singapore Bank. After deducting $15,000 for
Chan Yoke Yin, my solicitor handed me the balance.
I cannot remember how much. I do not know how
much money I am holding as administratrix of my
son's estate,

I have received cash. My counsel gave it to
me. I cannot remember how much and when he gave it.

I remember the incident at the hospital,

I was handed over $20,000. Out of this, I
had to pay £1,800 from my purse for three years 20
to my niece-in-law and #5,000/- estate duty.
The remaining sum is my possession. I have spent
some of it for my medical fees. I have only a few
thousand dollars left.

Qe Before your son died, he was possessed of a
fairly large sum of money?
A, Yes.

Q. If your son had lived with Yoke Yin from 1961
until his death, are you contending that he
should leave her nothing? 30
A. e should give her something, I have given
her $15,000. That was his wish how much he
wanted to leave her but he left no will.

Adjourned to 29.6.72 9.00 a.m.

This 29th day of June 1972

Hearing continues.
Parties as before.

PeWel re-affirmed.
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Cross-examination by !Mr. Shankar:

Estate Duty affidavit - I did say yesterday
that I knew nothing about it. I did swear this
affidavit. Whatever I said in it was the truth.

Put: You have no respect for the oath?
A, T disagree.

Qe You have shown yourself to be creditor for
#1,500 as funeral expenses - that is untrue?
A. I have not heard of the expenses before. I
agree that I had not spent one cent on funeral
expenses of my son. I swore this affidavit
in this Court before the Commissioner for odh.

I deny that when I married Chow Kit it was
the third marriage. When I married him he had no
wife. Chan Yuen Lin was still alive when I
married the late Chow Xit.

Yuen Lin was not married to the late Chow Kit.

Put: You are absolutely reckless about other
people's reputation? A: I don't agree.

When I married Chow Kit, I filled in the gap
of the first wife. I claim status of a first wife.
I married Chow Kit through the good office of a
match maker. We swore under the Heaven. That took
place in !Malacca. I was then 15. The late Chow
Kit already had a home in Kuala Lumpur then.

The swearing was a solemn pledge between a
man and a woman to show their intention to marry
each other. The absence of witness was immaterial.
It was s8till a valid marriage if they made a pledge
between the two of them. Subsequently I was intro-
duced by my husband to his friends as his wife.

(Pg. 1 AB shown to witness). I am aware that
Chow Kit left a Will and made provisions in the
Will,

Q. In this Will Chow Xit described Yuen Lin as
his wife - you accept that?
A. I don't accept that. I have not begn told so.

Q. In the same document, nowhere has he referred
to you as his wife?

A, I don't accept that nowhere in the Will I was
mentioned as a wife.
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Q.
A.

Q.
A

Do you agree that in the Will Chow Kit left
you ndhing?

I don't agree as I do not know the genuine-
ness of the copy of the document. I agree
that I didn't inherit anything from the
Estate of the late Chow Kit.

Loke Siew Kim appeared in Pl as Luk Ah TMui.

She too did not inherit anything from the

Estate of the late Chow Kit. ZEvery member

of Yuen Lin's family inherited something 10
from the Estate of the late Chow Kit.

Can you explain?

I distrust this Will.

Yaik Hoe was my natural born son. We went
to China and stayed there for three years.
Chow Xit was in Malaya.

Was it not true that another boy was born
to you in China whilst you were in China?
No.

(A photograph is shown to PWl). The boy 20

on the right was the deceased. It is not true

that

the boy on the left is my son. On the left

was a daughter of my neighbour in IMalacca.

Put: You did have a son and because of that

your son had a dislike for you? A: No, that
is not true. My son had been a very dutiful son.

Q.

A.
Q.

A..
Qe
A.

Yoke
Q.

Because you inherited nothing from the Istate

of the late Chow Kit, you were bitter

towards the rest of the family?

Not true. 30

Because you thought your son had left every-
thing to Yoke Yin and only rubbish (as you
put it) toyou, you were bitter towards her?
It is not truec.

You still believe the deceased had left
everything to her and nothing to you?
The deceased had given something to me.

I am not making any claim here against Chan
Yin.

Your real purpose in coming to Court is to 40
find out what happened to the one share of
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the deceased in the Estate of the late Chow
Kit?

A My purpose of coming to Court is to ask my
Solicitor to sue the first defendant and
Kwong Yik Bank. Statement of Claim and
amendment had not been read to me. The
Statement of Claim had been explained to me
after yesterday's hearing by a clerk of my
solicitor. I was with this clerk for a few
hours. The whole case was explained to me in
these few hours.

Q. Were you aware that this procedure was grossly

improper?
A. In what way was it improper? I thought it was
proper, I do not know the clerk's name. It

took place at the office of my solicitor.

Court: Inquired from Mr. Joginder Singh whether
is was done with his knowledge.

Mr., Joginder Singh: This was not done with my

knowledge.

This girl !liss Loh also explained to me.
Only a male clerk and a girl were there. Siew Kim
my daughter was there when this was explained to me.

Before yesterday, some of the things contained
in the statement of claim I did not know.

(Now says) -~ I wish to make a change of my
statement. What I said yesterday was not correct.
I like to change it and say that I asked my
solicitor to proceed as soon as possible. (Now
says) - Whatever action taken by the first defendant
and the Bank in taking my son's thumbprint
impression was unlawful.

I say that before yesterday the statement of
claim and/or the amendments were not explained to
me.

(Now says) - The amendments had been explained
t0 me.

Joint account with the first defendant:

I said no one ever told me of this. I only
knew of it after my solicitor made a check of it.
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make
such

Q.
A.

40.

Are you aware that your solicitor commenced
checking in May, 1968%
Yes.

Would you agree that before making a serious
allegation you must be sure of your facts?
Yes.

To accuse a person of forgery is a serious
matter?
I know. It is a criminal offence.

/Counsel refers to bundle of pleadings 10
p.14 paragraph 18(d) and reads it to witness.
Witness says, "I understand."/

I instructed my solicitor to make this allega-
tion. I know it is a monstrous allegation to
against anybody. I personally did not know

a thing had happened.

What is the basis of your allegation?

There is evidence. I still maintain the
allegation. I agree the deceased died at

1.00 a.m. on the morning of 24th July - 20
i.e. after mid-night of 23rd July. I was

not in the hospital when the deceased died.

No one was in the hospital. I don't agree

that there is no basis or foundation for

my allegation.

What evidence have you to substantiate your
allegat10n°

There is a paper bearing the thumbprint of
my son.

How do you know the thumbprint was taken 30
after your son was dead?
I don't know.

Since you don't know, will you care to with-
draw that allegation?
I am not prepared to withdraw that allegation.

Way back in 'lay, 1968, you were already fully
aware of the position regarding the joint
account?

No one ever told me.
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Q. You commenced proceedings more than three
years later?
A, I did not take that long.

Qe WWould you concede that when proceedings
commenced you were already aware of the cheque
executed by the deceased on 18th July?

A, I did not see and I don't know.

/Counsel refers to p.l2 paragraph 11 of
pleadings and reads it to witness. It is read to
witness without the amendment, i.e. without the
words 'by the second defendant!/

Q. WVhen you commenced these proceedings, you
were already aware that on 18th July the
deceased drew a cheque?

A. I don't knmow. I have not been informed of
this. I instructed my solicitor.

Adjourned for 15 minutes.
Hearing continues. DParties as before.

PWl on former oath.

Cross—examination by !Mr. Shankar:

[Counsel refers to p.l2 paragraph 10
of pleadings and reads it to witness/ The first
time I visited my son in the hospital was on 19th.
I sue as administratrix of my deceased son's
estate.

/D.42 AB shown to witness/.

Qe Before you took out Letter of Administration,
there was a contest between you and Yoke Yin?
A, Yes.,

/Pe.42 AB is a statement of claim filed
by Yoke Yin/.

Qe She claimed herself as the lawful widow and
next-of-kin of the deceased?

A, Yes. She claimed she had a beneficial
interest. I denied it and there was a
settlement., I offered 15,000 in full
settlement of her claim.
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42,

/Counsel refers to p.42 AB paragraph 2
and reads it to witness; also p.48 A§§.

Q. Do you concede you made this affidavit?
A, Yes.

Q. You settled her claim that she was a lawful
widow?

A. I do not know if she were the widow of the
deceased or not. After all, I have paid her
off. Of the money received I gave ${,OOO to
Siew Kim.

Q. Is it true that all the nephews and nieces
of the deceased addressed Yoke Yin as "Sei-Sgm"
(fourth antie)?

A, It is up to these people to call her whatever
they like,

On the morning of 24th July, I went to the
hospital with Siew Kim. Siew Kim was woman of
independent means.

I remember there was an exchange of heated
words between Siew Kim and Yoke Yin. The quarrel
was at the temple where the cremation took place.
Siew Kim complained to me that Yoke Yin did not
give her due respect. I don't agree that Siew
Kim was well disposed towards Yoke Yin.

I lived in Singapore with my daughter,
before I came to Kuala Lumpur, for less than a
month. I did complain at the temple that the
deceased had left everything to Yoke Yin and
nothing to me.

The cremation took place on 25th. I did not
go to the cremation. I do not know who bore
the funeral expenses of my son. I knew that

cash was being handled by the first defendant
but I was not informed of it.

The following day (26th) the first defendant
came to see me and my daughter at Voh Peng's
house at Perak Road. The deceased's eldest sister
gave $50/- to me and g20/- to Siew Kim. The g50/-
given to me was on loan and the g20/- given to
Siew Kim was for Siew Kim to travel to Singapore
by rail. The money was not given by the first
defendant.
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43.

It was usual to reimburse money for people who
came for the funeral.

Q. You were aware that the first defendant spent
for the funeral and the $50 and 20 were moneys
given by the deceased?

A, I don't know. The first defendant did not tell
me., My son had money in the bank. I dare not
say whether money spent by first defendant was
the money of my son from the bank because there
had been collection from well-wishers.

I did not know that the money spent by the
first defendant was my son's money from the bank.

I knew that my son had money in the bank. I
knew I was the only one who could inherit.

Qe You were not concerned where the money for the
funeral expenses came from?

A, I did not know. No one told me. How could I
be concerned? Idid not question anyone or say
that my son had money in the bank. Why
should anyone want to spend?

After my son's death. I did not have a single
document pertaining to my son's estate.

Medical expenses had to be paid for. I never
thought as to who was going to pay for the medical
expenses. I had thought of how the widow was going
to carry on. I therefore gave her #15,000.

The #15,000 was given after the death of my
son - after quite many months.

Put: That you expressed your concern to the
first defendant - as to how Yoke Yin was going to
manage for money. A, I did not. Not to anyone.
I did not askYoke Yin as to how she was going to
carry on as I did not see her.,

Put: You did ask the first defendant and kyou
even asked the first defendant to lend her money to
meet expenses that were mounting up. A. I did not.

I have never spoken to the first defendant concerning

Yoke Yin's welfare. Chan Yoke Yin did not have any
money and she asked the first defendant to lend her
money. This conversation took place after my son's
death.
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Q.
A..

44,

Was there any conversation about money before

your son's death?

There was between me and my sone.
he had money in the Bank.
how much.
Yik Bank.

He t0ld me

V/hen he told you this, your worries about
medical expenses were set at rest?
Yes,

I had this conversation long before his

prior to my leaving for Singapore.

Singapore, there was no conversation about money
even though I was very concerned about it.

Yoke Yin money? A,

Put: You asked the first defendant to lend

to lend Yoke Yin money at the hospital.

Q.
A,

Q.

all.

In the presence of your son?
It was at the mortuary. Three of us were

there - first defendant, Yoke Yin and myself.

The First defendant did say, "Look, don't
worry, your son has already provided money
in a joint account with me to look after the
widow,"

No, it is not true.

This conversation took place before your son
died?
No.

If Yoke Yin wanted money from the first
defendant she could ask for it from him
herself?

Yoke Yin told me she dared not ask the
first defendants to lend her money.

You asked Yoke Yin what she was going to do
for money?
I did not ask.

She also told you about the execution of the
joint account?
No.

No conversation of this nature took place at

He did not tell me
He t0ld me he had money with Kwong

I d4id ask the first defendant

death - 10

20

30

40



10

20

30

40

45.

Letters of Administration:

Q. Yoke Yin had all the papers ~ you had none?
A, I don't know.

Q. Do you remember you and Yoke Yin asked Ng Kok
Choy to extract Letters of Administration?
A. Yes,

At that time I was staying at %Woh Peng's house.
Woh Peng's husband was Ng Kok Thoy's brother.

If I wanted to meke any complaint about my
son's estate, I could have done it to Ng Kok Thoy.
The documents relating to my son's estate were all
in Yoke Yin's hand.

Yoke Yin never invited me to jointly apply for
Letters of Administration. I did not sign a joint
retainer but he asked me to make an affidavit
saying that Yoke Yin was my son's widow.

(A joint retainer shown to witness).

Q. You agree you put your thumbprint on the
retainer authorising Kok Thoy to act for both
of you?

A, No, I did not make a joint retainer.

I admit I affixed my thumbprint on the
retainer but the document was not read to me.
I did not know the contents. VWhen I put the
thumbprint, I knew that it was meant for making
application for Letters of Administration.

Ng Kok Thoy prepared the petition for
Letters of Administration and Estate Duty
affidavit.

When the documents were ready, I was called
to the office. His clerk Ali accompanied us to
the High Court to meke declaration. Yoke Yin
and the first defendant also came. Siew Kim
has a husband. I do not know he is of what race.
His name is Anthony. He is in Singapore.

Anthony was not at the High Court waiting
for us. One Phillip was there. He was a Tamil
residing along Klang Road. He is a friend of Siew
Kim. Phillip was there by appointment. I asked
him to come.
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46,

Q. At the verandah downstairs, Phillip asked
Ali for all the documents that had been
brought for you to swear?

A, Yes, he was given the documents.

Q. As soon as he got the documents he walked
off with them?
A, No.

I did not swear any of these documents that
day. I did go back to Kok Thoy's office that
day.

Q. You and Phillip soon after getting the
documents went away and never got back to
Kol Thoyt's office?

A, This I cannot now remember clearly, i.c.
if I had gone back to Kok Thoy's office.

Phillip had a discussion with me after he
got the documents. He did not ask me not to
affirm., I asked him to read out the contents to
me. This took place on the verandah in front of
the High Court. I asked him to read what Yoke
Yin's name was described as. Yoke Yin's name was
described as the legal wife not as a widow.

Adjourned to 2.30 p.m.

Hearing continues at 2.30 p.m. Parties
as before.

Pl on former ozath.

Cross—-examination by ITr. Shankar:

Qe The first time you brief !r. Joginder Singh
to act for you was on 27.2.687
A I cannot remember.,

Q. You filed your own petition for Letters of
Administration on 27.10.677
Ao I cannot remember.
(Pg. 8 AB shown to witness). I agree.
I filed this on my own.
Qe During these few months before !Mr. Joginder

Singh came in, Mr. Phillip was your legal
Adviser?
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A,

Qe

47,

Yes. On his advice I filed the petition. I
asked Phillip to get someone to prepare the
petition.

Siew Kim d4id not know about this matter.
Phillip was Siew Kim's friend but Siew Kim was
not instrumental in getting Phillip 28 my
adviser. I am not calling Phillip.

Put: It was Phillip who insitgated you to
bring these proceedings? A. No.

Particulars in the petition were copied from
the petition prepared by Kok Thoy?

Yes, but I asked Phillip not to temper or
alter the particulars in any respect. The
name of Yoke Yin had been removed as applicant.
I was the sole applicant. It was removed
because she was not the official wife and she
had no status - how could she be a joint
petitioner?

I did not want her to be a co-petitioner.

What did Phillip do with the original docu-
ments after he had made the copies?
I have not kept those papers that Phillip took.

Put: Until today you are still keeping
those papers. A, I don't have them.

(Mr. Joginder Singh interrupts to say
that he has them).

Do you not agree that the right thing to do
was to go and see Kok Thoy rather than snatch
the documents downstairs?

I did not snatch them.

Phillip did it on your instructions?
Phillip asked me to get another lawyer and
I used those papers to get another lawyer.

If you were an honest woman you would not
have adopted such tactics.

That was not a tactic. Since Kok Thoy did
not want to deal with it, I had to get
another lawyer.
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48.

Joint account:

I was away in Singapore.

I asked my solicitor to make a check of it.
On my return from

Singapore - some months had elapsed - I came to

know of the joint account.

I cammot remember

what year.

Q.
A.
Qe

A,

Was it within one year of the date of your
son's death?
(Witness does not answer the question).

When you discovered about the joint account, 10
did this question of fraud, forgery, etc.

occur to you?

At that time I did not suspect anything. My
lawyer received a letter and he later

informed me.

A month or so after I discovered, I began
to suspect., When I first suspected, at that
time I had already been granted Letters of
Administration. I do not know whether I had
then filed the suit. 20

I did not make a police report when I
suspected forgery. I handed this matter to
my lawyer. I agree that until today I have
not made a police report.

You have seen the documents relating to
movements of money from 18th July to date?
I don't know.

If these documents show that all this money

had gone into the hands of Yoke Yin, would

you be surprised? 30
0f course.

From 29.10.70 until you came for the hearing

of this case, youvwere residing in Singapore?

I came back on 19.5.72. Before 19.5.72, I

was in Singapore. I went toSingapore in the

later part of last year. IIy permanent home

is in Singapore. I am going back to

Singapore after this case is over. Then I'll

come back again. I am not a citizen of

Singapore. 40

My claim is that this money is part of
the estate of my son.
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Q. The grant makes no mention that the money is
part of the estate?

A, This money is not included here because my son
so0ld three pieces of land and put the money in
the bank.

Cross-examination by Mr., Chan Siew Yoon - No.

Re-examination by I!Mr. Joginder Singh:

Qe In respect of this case, how many times did
you see me in my office?

A, Many times. I wrote from Singapore telling
you to hurry.

Vhen I saw you, you explained to me step
by step the action-to be taken.

My cournsel explained to me in relation
t0 this %60,000.

I gave the instruction to file the claim
against the first defendant and Kwong Yik Bank.

I said earlier that the claim was not
explained because yesterday I was not clear
about it.

Ng. Kok Thoy: Who invited you to go to IMr. Ng Kok
oy

A. The first defendant -~ soon after my son's
death. He saw me only once.,

Q. Before the day you came to the High Court
to swear the documents, how many times did
you see Kok Thoy?

A, About three times. I disagreed with Kok

Thoy. He wanted me to admit Yoke Yin as

official daughter-in-law. He wanted me to

sign the petition together with her, I

did not agree.

Q. Phillip: Did you and Phillip go and see Kok
Thoy before filing the petition on your own
accord?

A, Yes.

Qe Is it true that Phillip snatched the papers
away?

A, I cannot remember if Phillip took the papers
away.
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50.

Q. After filing the petition on your own accord,
Yoke Yin filed a caveat?
A. I don't know.

I and Phillip did not see Kok Thoy after
filing the petition.

Q. From 29.10.70 when you first went to Singapore,
how much time did you spend in Singapore and

llrlaysia®?
A. It is difficult for me to say. I travelled up
and down between Singapore and this country. 10

The duration of my stay here is uncertain.
I could stay here for a month or two and then
¢o to Singapore again,

Q. Do you know that the estate duty of #5,000
included the sum of £60,000?
A, I know.

Adjourned to tomorrow 30.6.72 at 9.00 a.m.

/Tr. Shankar raises the question of
security for costs - in view of the circumstances
of this csse. 20

"r. Joginder Singh opposes most strenuously.
He says it is too late to make application. Power
is discretionary. This is certainly not a bogus
claim. There is evidence that her peruaanent home
is in Malaysia. She is temporarily out of
jurisdiction.

Mr, Shankar says that this application is made
bona fide. According to her evidence, her
permanent home is in Singapore/.

Court: Ruling reserve 30

Adjourned to tomorrow 30.6.72 at 9.00 a.m.

This 30th dav of June, 1972

Hearing continues. Parties as before.

Mr. Jominder Singhe

'y Lord, parties are the same and counsel
are the same this morning. At the outset, I must
confess my ignorance and some uncertainties with
regard to the nmedical witnesses I um calling. In
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this respect, these medical witnesses, in my humble
view, are not called experts. These doctors who
attended to the deceased during his illness in the
hospital materially attended to and treated the
patient. I am seeking guidance from Your Lordship
whether I need make an application.

Court: Ilr. Joginder Singh, I have not fully under-
stood you as to what application you are making.

Ilr. Shankar: Iy Lord, my learned friend perhaps
Thinks that he needs a court order under 0.37A r.8
ReS«Ce to call the four doctors who attended to
the deceased. Ify Lord, in my view, there is no
necessity of obtaining an order from Your Lordship
to call these witnesses. Either party is at
%;Eerty to call whatever medical witnesses they
ike.

(Court agrees with lMr. Shankar).
I, Jogindex Singhs:
Triend, 1y Lord.
PW.2: Dr. V. Viensendra, affirmed, speaks in
kEnglish,

Mr. Joginder Singh:

I am much obliged to my learned

Qe Dr., your full name?
A, Vignaendra Velupillay.

Q. Would you please inform His Lordship the
degrees you hold?
A. T'T.B.B.S.’ M.R.C .P. A.ustralia.

Qe What position do you hold?
A, Lecturer in the Department of Illedicine,
University of lalaya.

Q. In July, 1967, to which hospital were you
attached?
A. General Hospital, Kuala Lumpur.

Qe To which medical unit were you attached at
the General Hospital, Kuala Lumpur?
A, I was attached to Medical Unit 1.

Q. Doctor, who was the Head of this lledical
Unit 1 of the General Hospital, Kuala Lumpur
in 19677?
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The Head of the Unit was Dato' (Dr.)
Sinnadurai.

In July, 1967, did you treat one Loke Yaik
Hoe at the General Hospital, Kuala Lumpur?
According to the medical record I have here,
on 13th July, 1967, I admitted to the ward
one Loke Yaik Hoe.

At the time of his admission, what was this
Loke Yaik Hoe suffering from?

Suffering from hypertensive cardiac failure.
That was one condition. The other condition
was cardiac cirrhosis.,

Are these the two conditions?
These are the two conditions noted here.

Any other conditions?
Yes.

Could you explain to His Lordship what do you

mean by hypertensive cardiac failure?

By this term, I mean the patient had raised
blood pressure and he had malfunctioning of
his heart as a result of which he could not
push out his blood properly to the various
organs in the body.

Dr., what do you mean by cardiac cirrhosis?
This term means a chronic malfunctioning of
the patient'!s liver which results from
malfunction of his heart.

Vhen was he admitted on 13th July?
4.40 p.m. as recorded in the notes.

You saw this patient and I am sure you must
have made your clinical notes of his
condition. Could you please read your
clinical notes to His Lordship from the time
you saw him?

History: Patient was ill for two months.
Dyspoena on exertion for two months.
Paroxysmal nocturnal dyspoens also for two
months., No haemoptysis. Patient was known
to be diabetic for ten years but at that
time was not on treatiient for diabetes.

Was a known hypertensive since 1948.

I could not ascertain whether he had treat-
ment for hypertension or not. On Physical
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examination patient was ill not cyanosed jaundiced.
He was dyspnoeic. His pulse rate was 96 per minute
with occasional missed beats. His blood pressure
150 - 190. His jugular venous pulse was raised.

He had ankle oedema., His lungs were on auscultation
bilateral vasal crepitus. On ausculation of his
cardio-vascular system fis dual rhythm no murmurs.
His abdomen was soft. His liver and spleen were

not palpable. He had ascites. He had liver palms,
Diagnosis hypertensive cardiac failure.

I ordered the following investigations:-

An electro cardiagram;

Liver function test;

Xray test;

Blood urea test; and

Two~-hour post parenteral blood sugar.

O BN UUNNE

The treatment I ordered was:-—

1) Complete bed rest;
; Patient to be propped up in bed; and
Patient given a diet of 1,500 calories per
day with low slight diet and fluid restriction.

w N

To be given the following drugs:-
gl) digoxin;

23 «25 milligramme (m.g.) twice per day;

3 injection mersalyl 2 c.c. every other day
for 5 doses;

(4) chlorothiazide 500 m.g. on that day and
every morning; and

(5) potassium chloride 1 gramme (g.) 3 times

a day.

That is all I have recorded, !y Lord.

Q. Could you please explain what is dyspoena?
A, It means difficulty in breathing.

Qe What do you mean by -~ No haemoptysis?
A, Patient is not coughing out any blood.

Phygical examination:

Qe What do you mean by - was ill not cyanosed
jaundicsd?
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Patient did not appear blue but he appeared
to be yellow in the eyes and this yellowness
is due to a pigment called bile.

Doctor, he was dyspnoeic?
On examination, this was confirmed.

Pulse rate 96 a minute. Is it normal?
No, My Lord, it is abnormal.

Was his blood pressure normal?
On the low limit of abnormal.

Could you explain this expression - jugular
venous pulse was raised?

These are veins in the neck which appear to
be distended and it is a sign of failure of
function of the heart.

What do you mean by - he had ankle oedema?
Swelling around the ankle which is also a
sign of failure of the heart,

What do you mean by - his lungs were on
auscultation bilateral vasal crepitus?

These are abnormal sounds and they can be
heard in a variety of conditions, ae of which
is failure of the left side of the heart.

What do you mean by - dual rhythm no murmurs?
Patient had no valve leison to account for
the heart failure.

What do you mean by - abdomen was soft?
It is normal.

What do you mean by - liver and spleen not
palpable?
I just could not palpate his spleen or liver.

What do you mean by - ascites?
Fluid in the abdominal cavity.

What is the effect of Yaik Hoe's ascites?

He had fluid in his abdomen but this fluid
was not marked enough to cause any effect on
the patient. This fluid just means that it
is a sign of cardiac and liver malfunction.
Purther you said he had liver palms. Could
you please explain?

This is a sign of chronic liver disease.

10

20

30



10

20

30

40

Court:

55.

Q. You carried out investigations the first of
which was electro cardiogram. What results
obtained?

A The electro cardiogram was not done by me.

It was read by another doctor. I can only read
his findings on the chart.

Q. All investigations you ordered were not done
by you? Results not ascertained by you?
A, They were ascertained by the other doctors.

Q. As a medical man who attended to Loke Yaik Hoe,
what was his general condition at the time of
his admission?

A. He was a very ill patient who showed evidence
of cardiac and liver failure.

Q. At the time of admission, could this patient
talk to you?

A The patient had given me some history but
apparently was not able to answer some
questions - for example, if he has been
treated for high blood pressure. He was not
fully clear mentally on gquestions put to him.

Q. How did he converse? Like a normal man?
A, Patient was very ill and breathless - short
of breath.

That is no reflection that he did not know
what he was saying.
A, Yes, Ny Lord.

Q. If someone wants the patient to execute a
certain document, would you certify that he is
in a proper frame of mind to do it?

A, I cannot give a definite answer because I did
not fully examine his mental status.

(IIr. Shankar applies for the medical
records to be made available to the defence for
inspection. Says that according to the Evidence
Ord. a witness is allowed to refresh his memory
and the records are now in the Court's possession.
Mr. Joginder Singh also makes the same application.
Court directs that the medical records be made
available to defence and Plaintiff for inspection).

(Mr. Shankar applies for cross—examination
to be deferred. Court agrees and directs that
cross—exa.iination be deferred until all the medical
evidence has been heard).
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(Court directs that the medical records
be marked "A").

(Mr. Joginder Singh informs Court that
PW2 will be leaving for U.S.A. between the end of
August and the middle of September. Court takes
note of this).

PW3: Dr. Lim Pu Jin, affirmed, speaks in English.

Mr. Joginder Singh:

Q. Your name pease?
A. Lim Eu Jin.

Q. Your degrees?
A. M.B.B.S. Singapore, M.R.C.P. Glasgow, T.R.C.P.
Edinburgh.

Qe At present, to which hospital are you
attached?

A, I am a physician at the Lady Templer
Hospital, Kuala Lumpur.

Q. In July 1967, to which hospital were you
attached?
A. General Hospital, Kuale Lumpur.

Q. At the said hospital, to which medical unit
were you attached?
A, I was one of the specialists in Medical Unit 1.

Q. Did you in July, 1967 treat one Loke Yaik Hoe
at the General Hospital, Kuala Lumpur?
A. Yes I did.

Qe Vhen did you first see this patient -~ on
what date?
A. 15th July, 1967.

Q. You saw this patient and recorded your
clinical notes?
A, No, I didn't.

Q. Could you please read the notes recorded to
His Lordship slowly?
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These notes are clinical notes recorded by the
other doctors who saw the patient. On 15th
July patient was clinically the same - mental
deterioration. Hesitant intellectually. The
other notes refer to his heart and lung
conditions. Heart - dual rhythm, soft left
parasternal systolic murmur. LE%ES -~ clear.
Liver - not palpable no ankle oedema.

After 15th July when did you see him next -
did you see him on the 16th?

Although I did not make any notes, I was in
charge of the patient and I saw him almost
every day.

Have you recorded anything for the 16th July?
I did not make any notes until 20th July.

Were any clinical notes made on 14th July?
Some notes were made on 1l4th July.

By whom?
I cannot recognize the handwriting.

Were any clinical notes made on 16th July, 19672

“ho made them?
Dr. Bau. ©She is at present a General
Practitioner.

V/ere any clinical notes written down on 17th
of July in respect of this patient?
Yes.

By whom?
(Witness hesitates, ponders and says, "I know
this person but just can't get his name now.")

Is it Dr. Daljit Singh?
Yes, Dr. Daljit Singh.

Where is he at present?
Undergoing post-graduate studies in the United
Kingdom.

Were any clinical notes written down on 18th
July, 19677

Yes, they were made by the same doctor -

Dr. Daljit Singh.

Were any clinical notes written down on 19th
July?
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58.

Yes, by Dr. Daljit Singh who was in charge
of the case.

You saw this patient on 20th and made clinical
notes. Could you read out these notes slowly
to His Lordship?

On 20th July, I wrote a note to Mr.Sreenevasan
- "Dear Mr., Sreenevasan, This is the patient I
discussed with you regarding peritoneal
dialysis. His hypertensive failure is under
control but his blood urea has gone up to

360 m.g. per cent." These were the notes I
wrote when I referred this patient to Mr.
Sreenevasan.

Did you see him on 21st July, 19677
I am afraid there are no indications or notes
that I had seen him on 21st July.

Were any clinical notes written down on 21st
July, 1967?

Yes, notes taken down by Dr. Daljit Singh
again.

Did you see this patient on 22nd July?
I cannot remember.

No notes made by you?
No.

Were clinical notes regarding this patient
made on 22nd July by any doctor?
No.

On 23rd July, 1967, did you see this patient?
I cannot remember.

No notes by you?
No.

On 23rd July, 1967, did any other doctor see
him and make clinical notes?

Yes, there are notes by Dr. Daljit Singh on
23rd July, 1967.

Did anybody else see him after Dr. Daljit
Singh until the time of his death on 23rd
July?

No.
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Q. Dr. Vignaendra had stated that he had ordered
certain investigations to be carried out on
13th July at the time of patient's admission.
Did you get these results of the investigations
ordered by Dr. Vignaendra?

A, Yes, we have the results.

Qe Who carried out the electro cardiagram test?

A, Normally, it is done routinely by a technician
who is trained., Results of E.C.G. sent there.

Qe Liver function test on this patient?

Court: Who conducted this test - do you know?

x. The results are here but I do not know who

Q.
A-.

Qe
A.

Qe
A.

conducted the test.
hospital.

It was done at the

Could you read the results of the liver
function test?
Total bilirubin 3.2 m.g. per cent. Vendenburgh
reaction positive. Alkaline phosphatase 23
K.A. units. Zinc sulphate 18 units. Total
proteins 8.8 g. per cent. Albumin 3.4 g. per
cegt. Globulin 5.4 g. per cent. A:G ratio
O. *

These are the results of the liver
function test.

What do these results indicate?
They indicate that there is intrinsic damage
of the liver.

Was it still functioning?
It was still functioning.

Chest Xray - (Witness says Xray films are not in
Court).

Blood urea test:

Q.
A.

Q.

Yhat were the results of the blood urea test
on the day of admission and subsequently?

On the 14th July, the blood urea was 168 m.g.
per cent. On the 17th July it was 252 m.g.
per cent. On the 19th July blood area was
360 m.g. per cent and on the 21st July it

was 363 m.g. per cent.

Vhat do these results indicate in the
overall?
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Overall results indicated that the kidney vas
damaged and there was progressive deteriora-
tion of the kidney function.

Two-~hour post blood sugar test:

Qe
A,

Qc

Qo

A,

Q.
A.
Q.
A.

Qe
A.

Q.

What was the result of this test?

Result of the blood sugar test on l4th July
was 81 m.g. per cent. That is the only
reading for blood sugar level.

Going back to the 15th July when he was

examined and clinical notes made - same 10
mental deterioration and hesitant

intellectually - could you explain that?

At that time the patient was mentally confused

and by "hestitant intellectually" I mean he

was not able to converse intellectually with

me, It indicates impairment of the mental
faculties at that time.

Soft left parasternal systolic murmur -

could explain this?

This is a physiological or functional murmur 20
or heart sound which can be heard when there

is failure of the heart or when there a

failing heart.

You said you saw him almost every day
although you did not make notes. Will you be
able, without c¢linical notes, to remember

his condition on say, 1l4th July?

I remember there was progressive mental
deterioration in his condition.

Does this throw any light on his mental 30
condition?

I would say that I would have expected some

further progressive mental deterioration.,

Can you remember whether you saw him on 16th?
No, I cannot remember.

Can you remember if you saw this patient on

17th, 18th and 19th July?

I remember having seen him between those

dates but I cannot remember which specific 40
date.

Can you remember his condition on those days
you cannot remember you saw this patient,
i.e. 17th, 18th and 19th July?
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61.

A, I remember his general clinical condition
remained the same as when I first saw hinm.

Q. On 20th July, 1967, you wrote to Dr.
Sreenevasan and referred the patient to him.
Why did you refer this patient to Dr.
Sreenevasan?

A I referred him to Ir. Sreenevasan because some
of the blood tests that I did showed that the
kidneys were failing rapidly.

Qs When did you carry out the blood tests?
A. This had been stated earlier.

Court: Tests on 14th, 17th, 19th and 21st July,
1967.

A. You said on 1l4th July you expected further
progressive mental deterioration. You saw
this patient between 17th, 18th and 19th July.
What was his mental condition - if you can
remember?

Ae Generally his mental condition was at variance;

on some days he was more confused but on some
days less but on the whole there was progres-
sive mental deterioration.

When you saw him between 17th and 21st
July, you just examined him or you just
observed him as in ward rounds?

A, I went on my ward rounds with my junior
doctors talking to patients and examining
them as well.,

Court: What do you mean by - mental deterioration?

I\ lentally more confused, not orientated; not
aware of his surroundings as a normal person
would,

Court: Why did you say he was confused?
A, That was my general impression at that time.

Court: He was not able to converse intellectually
- What do you mean?
A. I mean he was mentally dull.

Court: You did not know whether he was intellectual
or dull?
A. It is possible to find out if a person is

intellectual or not when conversing with him,
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Court: 1Is there any note showing he was not

intellectual?
A, No.

Court: He could not answer some of your questions?
. es.

Court: DPerhaps some of the things you asked he
did not know and could not answer?
A, Yes,.

Court: What about 19th and 20th July?

). He was able to speak. 10

Court: At all times he was able to speak?

x. Yes, at all times he was able to speak,

Q. He was not able to converse intellectually?

A. Yes. These notes were made at that time to
guide me as to a particular indication of
his mental state.

Q. As a result of your assessment of his mental
stae - you realised that he was mentally
deteriorating?

A. Yes. 20

Q. Was he rational at that time?

A. I stated that he was mentally confused when
I examined him but it is possible that he
could have been in a clearer state of mind
at other times.

Q. This is only a possibility?
A, Yes.

Qe If someone had come to you on 14th July and
wanted the patient, i.e. Yaik Hoe to execute
a certain document at the time of examination, 30
would you have certified he was in a proper
frame of mind to execute the document?

Court: Could he sign a cheque?
K. Yes.

Court: Vhen you said he was mentally confused,
it is not that he was in that state of mind
where he did not know what he was doing or
understand the nature of his act?

A. He was confused but he could understand.
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He was not in the position of a mad man?
0.

On the 16th, 17th, 18th and 19th, if someone
came to you wanting this patient to execute

a document, would you have certified that
the patient could do so?

I am not in a position to say whether at
one time during or between 1l6th and 19th July
he was in a proper frame of mind to execute
a document.

Similarly, subsequently after the 20th again
putting the same question, would the answer
be the same?

Yes, the answer would be the same., I just
remember seeing him but I never examined him
and made notes.

Was he conscious from the time he was admitted
to the time he died?

He was conscious initially. Consciousness

is just a medical term implying awareness and
being alive. Subsequently at a certain stage
there was gradual mental deterioration in the
patient but he was conscious,

Will it be true if someone said he was of
sound mind from the time you first saw him
further?

He was not of sound mind throughout.

Court: Are you saying he was of unsound mind?

A,

IIr, Joginder Singh:

t do you mean by unsound mind?
I am using his words.

My Lord, I will rephrase my

Q.

A.

Q.

A,
Q.
A,

question.

Did this patient possess full mental facul-
ties throughout from the time you saw him up
to the time of his death?

He was not in full possession of his mental
faculties throughout.

Was this man from the time you saw him until
his death ever in full possession of his
mental faculties?

I cannot remember that.

On 15th, 16th, 17th, 18th and 19th, was he in
possession of his full mental faculties?
This would depend on the time of examination.
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Qe You examined him on 15th July. Was he in
full possession of his mental faculties then?

A, At that time he d4id not possess full mental
faculties. Vhat I mean is that, although I
examined him, he was not in full control of
his mental faculties. This does not exclude
the possibility that he could be in full
control of his mental faculties at other
times.,

Q. For the 16th, 17th, 18th and 19th, your

answer would be the same?
A, Yes,

Mr, Joginder Singh: My Lord, I would also make
application ror the medical records to be
made available to me.

Court: Yes.

Mr, Joginder Singh: Iy Lord, at this state I think
1t will be appropriate and better for me to

apply for continuation of the cross-examination

of the witnesses although application for
cross—examination to be deferred has been
made, Can I apply for this now, My Lord?

Court: I have allowed application for cross-
examination to be deferred.

Ir, Joginder Singh: My Lord, the question of
Dr. Daljit Singh a very material witness -
I would apply for postponement of this case
so that Dr. Daljit Singh can be called to
give evidence.

Court: IMake it at the propcr time,

Joginder Singh: Very well, !y Lord.

PW4i: G.A., Sreenevasan: affirmed, speaks in English.

Qe Your name doctor?
A. Sreenevasan.

Q. Your degree?

A. MeBeBeS. Adelaide University, South Australia;
Master of Surgery from Liverpool University;
Fellow of the Royal College of Surgeons,
England, Edinburgh and Ireland; Fellow of the
Australasian College of Surgeons and Fellow
of the American College of Surgeons.
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Q. At present attached to where?

A, General Hospital, Kuala Lumpur.

Qe In July, 1967, to which hospital were you
attached?

A. Also General Hospital, Kuala Lumpur.

Q. In July, 1967, did you attend or treat one
patient by the name of Loke Yaik Hoe?

A. Yes, Loke Yaik Hoe.

Q. On what date did you see him?

A. I saw him on 20%th July, 1967 at 10-15 Pelle
according to my notes.

Qe Could you please read out your notes?

A, This case was referred to me by Dr. Lim Eu
Jin on that day and my notes read as follows-
"I really do not think this is at all a
suitable case as he is a case of mental
dementia. It is difficult to get him to lie
down in bed. He is insistant on sitting up
in bed. It would be difficult to continue
dialysis."

Qe Why was it necessary to refer to you to have
this patient dialysed?

A, Dr. Lin thought the patient had high blood
urea, i.e. waste product, and he thought
dialysis may help the patient.

Qe What is dialysis?

A, Removal of waste product by mechanical means.
That is in general term. If you want more
details, I can go into it.

Court: Not necessary.

Qe Vhat do you mean by - dementia?

A It is a designation for mental deterioration.

Qs How bad was the mental deterioration of this
patient?

A, On 20th at 10.15 p.m. when I examined him it
was difficult to get him to lie down. He was
insistent on sitting up.

Qe With regard to mental deterioration, what was

the degree of mental deterioration when yhou
used the words mental dementia?
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To the point of being restless. He was
getting up and lying down on the bed
constantly. He could not understand what
I was trying to tell him.

What was the cause of this mental deterioration?

This is a very interesting problem as a matter
of fact. The high blood urea per se is not
regarded by most workers in the field to be
responsible for mental symptoms but the facts
associated with it and there is retention of
fluid and therefore swelling of the brain
which is responsible for that mental dementia.
The other factor is acid accumulation.

As no dialysis was done on this patient,

what was the nett result of the presence of
high blood urea in the blood?

Normally, there would be about 40 m.g. per
cent per day excreted. Because he was passing
a fair amount of urine he got rid of some of
the urea.

The next day the urea increased by 8 m.ge.
per cent. Would you expect the urea to
increase on 22nd and 23rd?

Yes I would, but no test was done as far as
I can see.,

You examined him on 20th. No dialysis was
done. Progressive urea increased on 21st.
Would you expect his mental condition to
remain static at least until 21st?

Urea per se does not affect the mental
condition. You cannot judge by urea alone.

From your medical finding, would you expect
his mental dementia to remain static or to
become worse?

It is difficult to assess the degree of
mental deterioration.

You found him in mental deterioration on 20th.
Would you expect that condition to improve
the next day or would you expect it to

remain or to become worse?

In general terms, if we do not dialyse themn,
they do not improve.

I want you to tell us something based on
medical evidence and examination of this
patient. What would be his condition in
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particular on 20th July?

A. I only can give what I had seen in my time.

Qe Was this man when you examined him at 10.15
p.m. on 20th in normal full possession of his
mental faculties?

A. No. Patient was not in full possession of his
mental faculties at the time of examination.

Q. Did he still possess the same mental
faculties at 10.15 p.m. on 20th July and if
so, to what degree?

A, This is very difficult to judge. Certainly
he was not in full control of his mental
faculties but as to what extent and what
degree, it is difficult to judge.

Q. Again, on 20th July, could he talk
rationally to you?

A. No.

Q. Could he talk in conversation with you at
that time -~ 20th July?

A, I do not think I had a long conversation with
him. His mental dementia did not permit him
to have conversation with me or to discuss
his problems with me.

Q. If someone at that time had come to you and
wanted this patient to execute a document -
any document - would you have certified that
this patient was in his proper frame of
mind to execute any document?

A. No, I would not. This is at 10.15 pe.m. when
I saw him.

PWS: Dato's (Dr.) Sinnadurai, affirmed, speaks in

Fnglish.

Qe Doctor, your degrees?

A, L.M.S. Singapore, Fellow of the Royal College
of Physicians, Ireland, Fellow of th= Royal
College of Chest Surgeons, America and Fellow
of the Royal Academy of Medicine, Ireland.

Qe To which hospital are you attached?

A, University of Malaya as the university
physician - not the University Hospital.

Qe In July, 1967, to which hospital were you

attached?
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General Hospital, Kuala Lumpur. I was the
Senior Consultant Physician at the hospital.

You were also in charge of the Medical Unit 1
of the General Hospital, Kuala Lumpur in 19679
Yes.

Were you responsible for the care of all
patients admitted to your unit?
Yes.

Were you also responsible for the acts of all
the doctors working under you? 10
Yes,

In July 1967, did you have a patient by the
name of Loke Yaik Hoe in Medical Unit 19
Yes.

As Head of the lledical Unit, you were responsible
for the care and treatment of this patient?
Yes.

You were also responsible for the doctors
attending on him?
Yes.,. 20

Can you tell us if this patient was admitted
on 13th July, 1967°%
Yes.

Admitted by Dr. Vignaendra?
Yes.,

From the clinical notes made by Dr. Vignaendra

can you describe this patient's condition at

the time of admission?

He was admitted as a case of medical urgency.

He was admitted at 4.40 p.m. 30

Why was he admitted as a case of medical
urgency?

He was referred to us by a general practitioner
because he had difficulty in breathing,

general weakness and the breathing difficulty
was worse especially at night like asthma.

At the same time he was having oedema -
swelling of the legs - and was in cardiac
failure - congestive failure - in other words,
he was rushed in because he was showing signs 40
of congestive failure needing urgent attention
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to make him more comfortable and also for
further investigation and management.

What was his condition on 1l4th July?
When I saw him on 14th, he was in distress -
shorter breath and restless.

Was an evaluation of his mental condition made
on 14th?

I canmot recall but according to the notes, no
mention is made of it. We were rather more
concerned about his clinical state and were
trying to find out the cause as to why he was
in cardiac failure. There was history of
diabetes, high blood pressure and alcoholism.

What else about his condition on 14th?

On the 14th we found that he was having
irregular heart beat -~ there was degree of
heart block.

Compared to his condition on 13th, was his
condition on 14th better, same, or worse?

I cannot answer., I did not see him on 15th.
I saw him only on 1l4th.

We now come to 15th July.

On 15th there was some mental deterioration.
Intellectually he was somewhat hesitant in
answering questions. There was some improve-
ment in general condition because of the
treatment given.
with regard to the swelling of the legs.
Generally he was feeling better clinically.

Mental deterioration - what does it signify?
Mental deterioration means a certain amount of
impairment in his mental acuity in the manner
he was able to answer questions.

What quality of answers?

It is difficult to recall. The impression was
he was rather dull and not alert., By the time
we discovered this, he was not only having
heart failure but he was also having kidney
failure plus liver failure. All these had
contributed to the general clinical picture.

Intellectually he was hesitant - what does
this mean?

From the point of reasoning and answering
question, we found him not very clear or alert
in mind,
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Could you tell us sbout his condition on
16th July 1967%?
Cough with green sputum. Iungs clear and

legs showing very minimum oedema.

On 17th.

On 17th Dr. Daljit Singh made note that his

general condition was better. He was more
comfortable but the urea was going up, i.e.
nitrogenous and waste product were retained

in the blood. 10

Anything more to add about 17th doctor?
No.

On 18th?

Blood urea had gone up.
rer cente.
confused.

Risen to 252 m.g.
Patient confused - mentally

Mentally confused - what do you mean by that?

lMore drowsy and clouded in his answers when

you talk to him and when asked questions,

answers not clear. 20

Did he possess full mental faculties?

In fact from 15th we had the impression that
his mental faculties were rather deteriorating.
Other than these general notes, we never made
any special notes of the day-to-day mental
condition of the patient.

Would this condition of drowsiness and

clouded answers have continued to 18th?

In this condition, that is to say, uraemic
condition, there can be periods of transient 30
ups and downs occurring. It is a condition

that waxes and wanes. It is not something

that is steady all the time. It was diffi-

cult during the whole 24 hours to say what

his mental condition was.

Blood urea gone up - would you expect
transient ups and downs quite many on 18th
or just a few?

Sorry, I am not in a position to answer that.

Anything else you have to add about 18th? 40
On 18th we ordered further investigation

like serum electrolite. This condition of

complex factors would affect his kidneys,

liver and heart. Three factors.
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All these three factors would affect his mind?
Yes.

On 19th?

He was more confused, not able to speak and
was passing urine and faeces in bed (incon-
tinence). In other words, his clinical state
was getting worse. I and Dr. Lim had a dis-
cussion about this case and I suggested that
he should have a discussion with Dr.Sreenevasan
for surgery management because it seemed
nothing much was worth doing for this patient
from the medical point of view. We thought
Dr. Sreenevasan could dislyse +this man, that
is, to clean up the waste product in his body.
Dr. Lim did have a word with Dr.Sreenevasan
on 19th. On the 19th night, his condition
got worse. He started pulling out all the
tubes we put in. He showed evidence of
phychotic behaviour - like a mad man. In
other words, he was intoxicated by the waste
product retained in the blood.

On 20th?

On 20th Dr., Lim referred the patient to Dr.
Sreenevasan, having spoken to him on the
previous day. His general condition grew
worse day to day in spite of our attempts to
make him comfortable. We were only able to
prolong him up to 24th.

If someone had come to you on 1l4th July, 1967
wanting the patient to execute any document
and wanting you to certify that he was in a
proper frame of mind to execute such document,
would you have certified?

I would have a further look at him before I
commit myself. Straightaway no. I would
examine him and carry out an investigation
first.,.

Would that apply for the other days as well?
Yes. From 15th we had formed the impression
that his mental condition was deteriorating.
I might have asked for a second opinion -
depending on the type of document to be
executed.

On 16th?
From 15th he was getting worse., I will still
give the same answer as just now., As I
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record,.

Court:

T2

mentioned earlier, their conditions wax and
wane. These people who are suffering from
kidney condition present an appearance of
well being. Unless you are a clinician, you
might feel that they look a picture of health
but if you look at your findings, you would
realize how ill they are.

I11 both physically and mentally?

In this case, clinically he was physically ill.
Straightaway I would not certify unless I 10
examined him first and had made investigation

and asked for a second opinion meaning a
psychiatric opinion - not a medical opinion.

On 17th?
The answer would be the same as for 16th, 17th,
18th, 19th and 20th if you want him to execute.

Will it be true if somebody said he was
conscious throughout from the time of admission
up to the time of death?
The word "throughout" I would not agree with. 20
There could have been certain transient
periods when the man might be alert for a
little time and from what we could assess,
he was going downhill. From 18th and 19th,
his physical and mental state was going down
and causing us concern.
This waxing and waning - did it continue
from 18th and 19th onwards?
On 21st patient looked brighter than on 20th.
On 18th, 19th and 20th, he was drowsy and 30
confused; refused to take food and drink.
Subsequently on 23rd and 24th he relapsed
into drowsy condition and on 23rd night he
had gone more drowsy - in other words, he
gone into a comatose condition - in a coma.
I myself have not made any notes.

o Shankar asks Court to put this on
Court directs that this be put on record/

Adjourned to 1llth July, 9.30 a.m.
Sgd. DATO ABDUL HAMID, 40

JUDGE,
HIGH COURT,MALAYA.
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T3
This 1l2th QQX:Of July, 1972
CeS. 469/71 (Continuation)

Hearing continues. Parties as before.

Ir. Joginder Singh applies for reamendment
of claim: 0.28 r.l.

Refers to (1968) 1 M.L.Jo po3l at po320
Plaintiff relying on this case - Grant Advertising
International Inc. & Anor. v. Glaze., oSame cause

and arising out ol The same transaction. The
second defendant is not at all prejudiced.

Application made bona fide and second
defendant not caught by surprise.

This amendment deals with a lesser charge
than fraud.

Refers to White Book 1961 p.624. Court will
not readily allow at the hearing - application made
at earliest possible stage.

Ir.e Chan Siew Yoon addresses:

Application served yesterday at noon.
Prepared to go on.

Application introduces two new causes of
actior - involving two new sets of facts and new
sets of ideas.

Original based on fraud undue influence -
thumbprint taken when deceased was of unsound mind.

By amendment new facts have to be introduced
- for example whether proper for bank to honour
cheque without verifying whether thumbprint was
in fact thumbprint of deceased.

These allegations involve new sets of facts.
Action against Bank now on vicarious liability -
fraud on part of its employee. Amendment is to
introduce liability personal to the Bank.
Plaintiff is trying to change the character of
the action - very substantial amendment,

Refers to lMarshall v. London Passengers
Transport Board, (1956) 3 AIl I.R. p.83 at p.S88.
XS Tor (1963) I M.L.J. p.31l application made
before trial. New cause introduced did not
involve new sets of facts. DPlaintiff could file

new suit.
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Mr. Shankar addressess

Application completely devoid of merit.
Pirst defendant severely prejudiced. So many
different causes of action - prolong trial -
enlarge areas of inquiry.

Trial had already gone on for three days.
Application should be dismissed.

If Court should allow it the only condition
is to give leave to file fresh action and the
present action stands dismissed. 10

Refers to p.627 Vhite Book 1961 - "New Case."
- "The Court will not refuse to allow an amendnment
simply because it introduces a new Case ceeseesee
fresh action." "eeessse. Or where the defendant's
position would be prejudiced by allowance of the
amendment.” "Vhere the amendment amounts to
the assertion of a new claim and abandonment of
the original claim eseeees to dismiss the
original action without prejudice to a second
action dealing with the subject-matter of the 20
proposed amendment (lalsev v. Brotherhood, 15 Ch.
D. 5143 19 ch. D. 385)."

Ir., Joginder Singh replies:

Concedes that these are new causes of action
but they are not of different character - refers
to paragraphs 26 and 27 statement of claim.

(Mr. Joginder Singh now says that he is
abandoning the application for amendment).

Application dismissed with costs to be
taxed and paid to first and second defendants. 30

P2 -~ cross—-examination - nil

P73 Dr. Tim Tu Jin - reaffirmed in Znglish.
Cross—examination — Nil.

Witness relcased.
Pii4e:s No cross—examination.

Pw5: No cross-examinastion.
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PW6: Loke Siew Kim, affirmed, speaks in English.
Sales Assistant, Robinson's Singapore. DNo. 19,
Ernani Estate, Singapore, 1l6.

I knew plaintiff. She is my mother.
adopted daughter of the plaintiff.
when I was less than a month old.
my brother. We grew up together during our child-
hood. We lived together until we were adults, The
deceased went to St. John's Institution. He passed
his Senior Cambridge.

I am
I was adopted
The deceased was

So far I never received any letter from the
deceased. When we were young I used to see him
write letters. After that no. He completed
letters by signing.

In July, 1967 I was living in Singapore at
the same address. Iy mother was staying with me.
I received a message from Madam Choy Woh Peng that
my brother was seriously ill. I received a phone
call from my daughter during office hours. Choy
Woh Peng informed me by letter.

(Letter produced and marked P3). I received
it on 18th afternoon. I applied for leave and
asked permission to go home earlier than usual.

I left for home 1 hours earlier than usual. My
mother showed me the letter and I read it. I
packed and took the night mail to Kuala Lumpur.

I arrived on 19th morning at Kuala Lumpur. I took
a taxi to Madam Choy Woh Peng's house. After a
wash we went to the hospital to see my brother,
arriving at the hospital at approximately 8.45 a.m.
!y brother was very seriously ill. He was unable
to talk to me. He did not recognize me. I was at
his bedside for more than 2 hours. He was not
able to recognize anyone during the two hours.

I went in the afternoon at about 5.30 p.m.
His condition was still the same.

On 20th: I visited my brother in the afternoon
Detween 12.00 noon and 1.00 p.m. His condition
was s8till the same. He could not recognize
anybody. I made no further visit.

On 21st: I visited him as usual in the afternoon
until visiting hours in the evening. His condition
was getting worse. He was unable to recognise
anybody .
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On 23rd: I visited him in the afternoon. His
I stayed up to evening
He was unable to recognize

T was informed of his death on 24th

visiting hours.
anybody.
morning.

During the course of my visits, I met Chan
Yoke Yin, Chow Yee Wah and Kwan !fun Ko.

¥. Chow Yee Viah and Kwan Thum ¥Ko are in Court.

Neither of the three I mentioned spoke to me
on any matter. 10

After the deceased's death, neither of the
three persons spoke +to me on any matter. After
the funeral I did not have occasion to see any of
the three persons.

I do not know anything about my brother's
money matters. I came to know only after my
motherts lawyer informed me. I knew about the
joint account.

I have seen Mr. Joginder Singh in his office
together with my mother. I know of proceedings 20
filed by my nmother.

Cross-—examination by Mr. Shankar:

I am certain of the date I came to Kuala
Lumpur because I got leave. The document of
leave is with my office in Singapore. The last
time I saw the document relating to leave was
on 18th July. The strength of my memory is
based on that.

(P3 shown to witness - letter dated 17th
July). 30

Q. Date stamped on P3 18th July at Kuala Lumpur?
A, I cannot read it.

Qe If it was posted at Kuala Lumpur on 13th you
would only have received on 19th?
A. I will agree.

In that event I could only be in Xuala
Lunpur on morning of 20th.

I assisted my mother originally in filing
sction., I know what it was all about.
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(Paragraph 10 of amended bundle of pleadings
read to witness). I understand.

Q. Why was nothing said in the statement of claim
that the deceased was in delirium and could not
recognize anyone on 19th?

A, I don't know. Vhen this claim was filed I
could not remember the date,

I can't remember when I came to know of my
brother's financial matters. I am not beneficiary
of my brother's estate., I was in Singapore when I
got the information.

My interest in the matter was to see justice
done., I did not know of the injustice until I was
informed that they had taken a thumbprint for the
joint account.

I was actually concerned with my mother's
affairs from the time I got the information.
Before that I knew nothing. I did not interfere
before that.

I cannot remember how many months after the
deceased's death I got the information.

On the morning after the deceased had died I
went to the hospital with my mother, I did no%t
ask Yoke Yin to give all the things like flask etc.
to me. It is not true there was a quarrel about
this. There was no quarrel and I had no misunder-
standing with her 2% all. I had no quarrel with
Chow Yee Wah. I know my mother also gave evidence
on oath. I accompanied her when she came for
heering.

What my mother said - that I had heated words
with Yoke Yin - was not true. There was no quarrel
between me and Yoke Yin at the cremation. I never
complained about Yoke Yin not giving me due respect.

I and my mother stayed at Woh Peng's house. I
left for Singapore on 25th July by train.

Before I left first defendant saw me at Woh
Peng's house. The first defendant did not give me
the g20/~. Ng Chee gave me the g20/-.

It is not true that I snatched the g20/- from
the first defendant and began a gquarrel with him.
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It is true that I asked him on whose author-
ity he sent the deceased's things for destruction.

My desire was to see that the plaintiff gets
a share of the deceased's estate. In my mind Yoke
Yin had no right to any part of that estate.
Before his death I did not see my brother for
several years.

I had no personal knowledge of his relation-
ship with Yoke Yin. Plaintiff did not get anything
from the estate of the late Chow Xit. I do not 10
know whether it was an injustice. I would regard
it as an injustice if my brother had not left
enything to my mother. I did not think that my
brother at the time of his death had died a pauper.
I made no attenpt to find out to whom that moncy
was going to, I knew who paid for funeral
expenses, The first defendant paid for the
funeral expenses. I do not know whether he paid
out of my brother's money.

I never heard anything about applying for 20
Letters of Administration.

It is not true the first defendant discussed
this in my presence,

I was married to an Indian - Anthony - in
1946, I still live with him. He had a friend
by the name of Phillip. He was a colleague
working together in John Little.

I knew he intervened in the application for
Letters of Administration on ry mother*s bhehalf.
I knew he stopped a joint application by Yoke Yin 30
and plaintiff and assisted plaintiff in making an
application on her own. He did not intervene
exactly at my request. I was involved in some way.
I asked Phillip to help the plaintiff to get her
Letters of Administration. He kept me informed
of steps he was taking. He briefed lawyer with
my knowledge and approval.

The act of applying for Letters of
Administration by the plaintiff was part of my
scheme to see that justice was done. That was 40
long before plaintiff's lawyer informed mc of
thwnbprint and joint account.

My impression was that - i.e. at the time
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I assisted my mother to get Letters of Administra-
tion - my brother had left everything to Yoke Yin.
I thought the plaintiff should get everything.

The day I arrived at the hospital deceased
was wearing a sarong. I did not see any medical
equipment such as tubes - nothing at all.

I went to the hospital every day until the
day he died.

Q. You only went once - the day you came?
A, That is not true.

I used to stay from 12,30 p.m. until about
6.00 pem. Some of the relatives visited him.

Cross—examined by Ilr. Chan Siew Yoon:

Only now I know that deceased had been
living with Yoke Yin a few years before his death.

It is fair that my brother should leave
something toYoke Yin. My brother stamwmered a bit.

Re—-examination:

At the time of my brother's death I did not
know of thumbprint and joint account.

(Mr. Joginder Singh requires at least 3 days
before the case can be closed. IIr. Shankar and
Mr. Chan say that they require at least 3 to 4
days. Adjourned to 13.9.72 -~ for hearing on
13th, 1l4th, 15th and 18th to 22nd.

Sgd. DATO ABDUL HAMID

o

JUDGE,

HIGH COURT, MALAYA.

CERTIFIED TRUE COFPY
Sd -~/ Illegible

Secretary to Judge,
Kuala Lumpur 19th July, 1972
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This 12th day of Sept. 1972

Mr, Joginder Singh with Ir. Sriram for plaintiff.
ire M, Shankar for Pirst Defendant.
Mr. Chan Siew Yoon for Second Defendant.

PW7: Choy Wor Pheng, affirmed, speaks in English.

64 years old. No. 385, Jalan Limau Nipis,
Bungsar Park.

I know the plaintiff. I am related to her.
She is my grandmother. I know her son Loke Yaik
Hoe. I know the lst Defendant. He is an uncle 10
married to my auntie. The respondent (second
defendant) is Kwan Mun Ko. He is related to me.
He is my cousin.

I also know Peter Kwan Mun Chew of Kwong
Yik Bank. He is the brother of Kwan Mun Ko.

In July, 1967, I wrote a letter to lladam
TLoke Siew Ki. (A letter produced and shown to
witness). This is the letter.

(P3 identified). I posted it on the same
day. I wrote this letter to let her know that 20
her son was ill, My grandmother came with Siew
{inm (P..6). They arrived on 19th morning.

On 19th morning I accompanied my grandmother
and Siew Kim to the General Hospital. The purpose
was to see Yaik Hoe. Yaik Hoe's condition - he
looked delirious. He did not talk to any of us.
He could not recognize anyonc.

Cross—-examination by Mr. Shankar:

The plaintiff is my step-grandmother. I
wrote to her on 17th July. I remember. I posted 30
the letter at the General Post Office. I sent my
son Ng ah Wing to the General Post Office to
post the letter. He was then a working man living
with me. He has no car of his own. He went in his
father's car. He posted the letter on the seme
day, because the letter arrived in Singapore on
18th and they arrived on 19th., I assumed the
letter arrived in Singapore on 18th,

(Counsel refers to the envelope. It is
postmarked 19th). 40
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81.

It could not have been posted on 18th.

Qe If someone from the post office says that the
letter was posted on 18th and arrived in
Singapore on 19th, would you dispute it?

A, That cannot be.

I have no other document to show they arrived
on 19th but I can prove that they arrived on 19th
bececause I took them to the General Hospital on
19th.

Qe Vthat do you mean by "delirious",.
A. I mean the person was not aware of anything.

I cannot remember how long ago I saw the
deceased prior to that day I saw him. I seldom
saw him.

T answered several guestions when you
(referring to counsel) came to my house.

(Mr. Joginder Singh expressed surprise and
objected. IMr. Shankar says a written statement
recorded by him on his return to office after he
had interviewed the witness, will be produced.

Courts There is no property in witness. Counsel
acted properly). (A written statement recorded

by counsel shown to witness and read by her. The
statement was recorded on 9.6.72).

Court: Statement need not be tendered.

I refused to sign the statement because the

aenswers written were different. There were many
answers.

I am the daughter of Loke Soh Sin. On 17th
July, 1967, I received a telephone call from Ng
Chee. She asked me whether the plaintiff was
staying with me. She used to stay with me.

I replied that she was staying in Singapore. Ng
Chee told me that Loke Yaik Hoe was seriously i1l
in the hospital. She also said that he had heart
trouble and his legs were swollen.
in Cantonese. ©She used a Cantonese word to mean
that he was unconscious. ©She used the word
"ms*ng". She did not use the IEnglish word
"delirious™. I used the word "delirious" in the
letter because I understood the word "ms'ng" to
mean "delirious™. Ng Chee asked me to write a

She spoke to me
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32,

letter to inform the plaintiff of what was
happening.

I did not see the deceased before writing
the letter,

The Plaintiff and Siew Kim came by the night
mail from Singapore. I was then living at Jalan
Perak., Siew Kim is also linown as llooi Tow.

Vle all had breakfast. We went to the hospital
between 9,00 and 10.00 a.m. There were many people
in the ward., Ng Chee was also there. Ve all went 10
into the ward together. I called him "Ah Ho"

"Ah Ho". He did not answer. He stared blankly
and did not answer. I did not say anything
further to him. All of us kept quiet. I stayed
for 10 to 15 minutes and then came out. I think
the deceased had a beard then. I @mnnot remember
whether he had dentures on. I don't know whether
he wore dentures. I cannot remember whether he

had glasses on.

Before that morning, he came once to my house 20
to see the plaintiff, That was a few years before.

I only went once to the hospital. That was
on 19th. I did not go to the hospital on the
night he died. I did not attend the funeral.

I do not know about the plaintiff's allegation
of fraud against Chan Yoke Ying, Kwan Mun Yo and
Chow Yee Wah,

I got a subpoena. I informed the Court that
I was 111 and could not attend. I do not know
Chan Yoke Ying at all. The first time I met her 30
was on 19th at the hospital.

After the funeral, the plaintiff stayed with
me for some time - for about a month or so.
During that month there was reference about going
to lawyers. Ng Kok Thoy - a lawyer - is my brother-
in-law. The plaintiff also knows Ng Kok Thoy
guite well.

Mr., Chow recommended the plaintiff to see
Ng Kok Thoy for letters of administration.

This case was never discussed with me. I 40
was surprised to receive a subpoena. That was the
first time I realised there was going to be a case.
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I camnot remember when the plaintiff
went to live in Singapore. It was im the same year.
She stayed from place to place. She had no home of
her own.

Cross—examination by lMr. Chan Siew Yoon - No.

he-examination:

Mr. Shankar came with a young lawyer.
Mrs. Chow also came. She is related to me. ©She
is my 8th auntie. She works in Shearn, Delamore
& Co,

They came before the case started. I told
them that I had been subpoenad to give evidence.
The next day IIr. and Mrs. Chow (1lst defendant)
came to see me. They brought a statement and asked
me to read and asked me to correct whatever wvas not
correct and they asked me to- initial it. T refused
to initial it. After that nobody came to see me.

PW8: Eng Gong Yoh, affirmed, speaks in English.
Sub-Accountant , Malayan Banking, Jalan Bandar,

One Loke Yaik Hoe had an account with my bank.
(Pg.26 AB referred)., I have a specimen signature
card in respect of that account. (Produced and
marked P4). I have two cheques signed by the
deceased. (Produced and marked P5 and P6).

have the account opening form. (Produced and
marked P7).

I also
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(Mr. Chan says that the only occasion a
cheque was drawn by the deceased by the use of
his thumbprint was in this particular case. In
other cheques drawn by the deceased, his signature
was used).

Cross~examination - No.

(Mr. Sriram indicates that he is calling
Mr. M.K. Ramachandran, an accountant in Banking
Operation Department, Bank Negara to give
evidence as an expert witness on the practice of 10
clearance of cheque payment out, opening and
operation of current personal account and current
joint account.

Mr. Chan Siew Yoon objects on principle. He
says that if the intention of the plaintiff is to
show negligence on the part of the bank, then the
evidence is not relevant. The case is based on
fraud.

Mr. Shankar refers to Order 37 rule 8. He
says it applied to Court expert. 20

Mr. Sriram says that notice is given under
Order 37A rule 8, He refers to (1968) 1 Weekly
Law Reports p.956., He says that conversion is
also the plaintiff's case. The evidence of this
witness is very relevant.

Mr. Shankar says conversion arises out of
facts pleaded.

Court: I allow this witness to be called).
PWo: M.K. Ramachandran, affirmed, speaks in

Thglish. Accountant, Negara Malaysia, 30
Banking Operations Section.

I have been working in commercial banks for
13 years and Central Bank for 12 years.

I am conversant with commercial banking -
practice and theory.

WVhen an individual wants to open a current
accouint, he will fill in a current account opening
application form which will be duly signed. He
will request the Banker to open the account. The
Banker will require an introduction and will get 40
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the identification of the person concerned. There
will be a specimen signature card.

When an account holder draws a cheque on his
account, the signature on the cheque will be
verified from the specimen signature.

(NAB p.5 shown to witness). When a person puts

his thumbprint instead of his signature as shown
in the specimen signature and draws a cheque, the
bank will put on an enquiry as to the circumstances
leading to the affixing of the thumbprint.

Q. If a person who affixed his thumbprint
instead of his signature was seriously ill in
hospital, what should the bank do in the
ordinary course of business?

A. The bank will require a certificate from the
medical attendants certifying the customer's
ability to sign a cheque and that the customer
was in full faculties at the time of signing.

Medical attendants means the doctor attending.

This is the procedure to be adopted when a
bank puts on an enquiry. This is the normel
requirement.

(Pg. 6 NAB shown to witness). This is a
joint account opening form. A thumbprint is
accepted in the case of an illiterate person who
cannot sign. If a person is ill in hospital and
wants to open a joint account using a thumbprint,
here again the certification by a doctor will be
required by the bank.

If a cheque is presented for payment and bears
a thumbprint instead of a signature as shown on the
specimen signature card, payment, in my opinion, is
not in the ordinary course of business. It is a
deviation from the normal procedure, The same
reasons apply for the opening of a joint account.

(Pg. 7 and p.3 NAB shown to witness). These
are specimen signature cards.

(Pg. 5 NAB shown to witness). The account
number is given. Usually the account number is
given at the time of the opening of the account,
This cheque was paid in on 20.7.67. (See p.9 NAB).
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In the case of a joint account, the account
will be blocked if one of the jointholders dies,
until the clearance is obtzined from the Estate
Duty authority. This is the usual practice under
the FEstate Duty Enactment.

The words 'signature admitted' below the
thumbprint on p.5 NAB mean that the bank has
accepted the thuubprint for the payment of the
sum mentioned.

Signature is usually accepted at the time of
payment.

(Pz. 9 NAB shown to witnesc).
shortlived account.

This is a

Cross—examination by Mr. Shankar:

These rules of practice relating to specimen
signature cards are safeguards to ensure that the
signature appearing on a cheque is that of the
account ldlder. These rules are rules of prudence,
It is possible the practice from bank to bank
might vary in its details.

If for some reason a verson injures his hand
and cannot sign and if the bank mansger is satis-
fied that the faculties of his mind have not been
impaired, he may accept his signature. There are
exceptions to the rules of thumbprint.

The duty on the Banker is very high to ensure
that the signature on a cheque is indeed that of
an account holder., If there is forgery, the bank
would be liable if it had not ensured. This
relates to failure on the part of Banker to take
proper care.

The requirement of a certificate of medical
attendance is also a rule of prudence.

(Pg. 6 NAB shown to witness). This fornm
can also vary from bank to bank in its details.

Account Number: When a checue is made
payable to “"yourselves", the bank can elect to
insert the number of the account to which the
cheque was credited.

(Adjourned to 2,30 p.m. Hearing continues
£t 2.30 peme)s (PVO on former oath).
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If the bank manager is satisfied with the
identity the person and that he has full faculties
of his mind and is unable to sign and can only
affix his thumbprint, he can accept his
thumbprint.

The bank is put on an enquiry if there is
something to arouse its suspicion that a customer's
faculties of mind are not all there.

(Counsel refers to p.62 line F of Notes of
Evidence). If the person presents an appearance
of well being and looks a picture of health, the
bank manager would be entitled to take his
thumbprint.

If the person conversed with the bank manager
and wanted the bank menager to take his thumbprint,
that would make his case even stronger.

Estate Duty: The rule about the blocking of
an account until clearance from Estate Duty
authority that duty paid had been obtained, is
not an inflexible rule.

I have come across cases where the Banker
paid out survivors upon obtaining an indemmity or
guarantee to cover the Banker for any sum by way
of Estate Duty which he may be called upon to pay.

If the Banker is satisfied with the customer's
solvency, the Banker can use his discretion and
allow withdrawal at his risk.

(Pg. 9 NAB shown to witness). If a Banker
is satisfied of the death of one of the members of
a joint account, he must, subject to what I said
about Istate Duty, pay to the other menmber
surviving.

(Questions on Banking Practice issued by
Institute of Bankers, London, 9th ed. question
644’ P0235)0

I would agree that the draft must be taken
to be in favour of payees jointly and onsequently
the survivor can obtain payment on supply of
proper evidence of the death of the other payee
without the concurrence of his legal personal
representative.
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88.

The same principle would apply to moneys in
a joint account.

A1l these rules I referred to were designed
for the protection of the Banker. This protection
is the protection that the bank requires fron an
account holder.,

Qe If a Banker does something at the express
direction of an account holder, no protection
is required?
A. Yes. 10

The rule that a thumbprint is accepted in the
opening of an account by an illiterate person, is
a flexible rule. The rule would not be rigidly
applied if the customer is already the holder
of an account.

Re—=examination:

Qe Is it prudent for ¢ Banker in the ordinary
course of business to pay out the amount due
on a cheque without question when the
cheque bears a thumbprint instead of a 20
registered signature?
A, In wy opinion, I would not pay a cheque
without any enquiry.

(Refers to a man having the appearance and
well being of a picture of health).

If the Banker is satisfied of the intention
of the account holder - after conversing with
the account holder - he may take the thumbprint,
provided that the faculties of mind of the
account holder are not impaired. The Banker 30
should ask him why he should want to put a
thumbprint.

If the Banker is satisfied after the account
holder has given a good reason why he cannot
sign, the Banker can accept the thumbprint. If
a DBanker is satisfied with the faculties of mind
of an account holder, he need not insist on a
doctor's certificate.



10

20

30

40

89.

(Counsel refers to p.62, line D of Notes of
Evidence - "From 15th we had formed the impression
that his mental condition was deteriorating. I
might have asked for a second opinion - depending
on the type of document to be executed.") If it
was medical advice that the customer's faculties
of mind was deteriorating, in my opinion, the
Banker should have asked for a doctor's certificate.

(Question 644 Banking Practice). The Banker
has only to draw the attention of the survivor as
to the payment of Estate Duty. If the Banker has
satisfactory guarantece or indemnity he may pay out.
That is the practice in this country.

Qe If the Banker is fully conscious of the
deterioration of the customer's faculties of
mind and the customer wants to open an account
gsing his thumbprint, what should the Banker

o7

A, He should obtain a medical certificate from

the doctor in attendance.

PWl0: TLeow Wong Kwong, affirmed, speaks in English.
26 years old. ’ an Tenteram, Block 9,
Singapore, 12,

I am an employee of Robinson's, Singapore as
an attendance clerk., Ny duties are tolook after
the attendance of employees.

I know Loke Siew Kim. She is an employee of
Robinson's. I have the record of leave for the
month of July pertaining to Loke Siew Xim, She was
on compassionate leave from 18th July to 21st July,
1967. She was on leave from 22nd to 27th July.

On 18th July, she came to work, She applied
for leave on 18th. The previous clerk has retired
from the company and returned to India.

Marked

(Produces record of leave. Iine 7.

P8).

Cross—-examination:

This book is accessible in the morning when
an employee registers his attendance. On 18th July,
1967, I was not in charge. I started in February,
1970. I d4id not watch how my predecessor carried
out his functions.
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14t This 1l4th day of Septenber, 1972
Scptember
1972 (Hearing continues . Paorties as before).

Yr, Shankar refers to report in Straits Times
dated 14.9.72.

Refers to Defamation Ordinance, 1957.

Submits that the report is a gross abuse of 10
privilege and impungs the integrity of an officer
of this Court. A vitcl portion was omitted.
Ruling omitted.

Court held that there was no property in
witness. (See (1956) MLJ p.xiv.

Court's ruling was omitted. Although the
statement recorded was not adnitted, it was never-
theless produced. It is for Court to consider
whet action to take.

The report is distorted. 20

Asks that a copy of proceedings be made
available.

Court: A layrman who reads the report may be
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inclined to believe that the integrity of counsel
was being questioned. The omission of nmy ruling
may indeed convey the impression that there was a
serious question of integrity.

As an officer of the Court, it is the duty of
counsel to assist the Court. If he in any way
misleads the Court or acts improperly, he may be
subjected todisciplinary proceedings.

I ruled yesterday that there was no property
in witness and I also ruled that counsel acted
properly. If the report had contained my ruling,
such an impression might not have been conveyed.
In the circumstances, I require the Press
concerned to make the necessary correction.

Mr. Sriram submits subpoena duces tecum
served on managing director of second defendant.
The subpoena asked for certain documents "X".

Letter received from Shook Lin & Bok produced
and marked "Y".

lIr, Sriram says he no longer requires (1) and
(2). 1In respect of (3), he is only asking for
cheques in June and July 1967 except the cheque
where the thumbprint was used. As for (4), he is
only asking for the bank statement for June and
July, 1967.

Mr, Chan Siew Yoon: Says he is only concerned
with procedure. The managing director is an
employee of the bank - a party to the suit.

The proper procedure is to serve notice to
produce document.

Subpoena in this case was not properly
issued.

Notice to produce has also been served.

Court: It is difficult for the Court to decide

at the relevancy of the document at this stage.

Mr. Chan undertakes to produce,
Mr. Sriram withdraws subpoena.

Mr. Joginder Singh says that the last witness
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Dr., Daljit Singh is still away in the United
Kingdom and cannot be contacted. The Ministry of
Health has written to the Students' Bureau but he
could not be contacted. He is a very materizl
witness.

JIr. Shankar says on evidence as it is, he
will be submitting that the plaintiff has not
made out a case.

Court: Case to go on fixing list. To be fixed

for hearing as soon as witness is available.

Sgd. DATO ABDUL HAMID
JUDGE,
HIGH COURT,
"ALAYA.

CLRTIFIED TRUE COPY
Sd-/ Illegible

Secretary to Judge,
Kuala Lumpur.

15th September, 1972

This 19th day of April, 1973
Hearing continues.

r. Joginder Singh with Mr., Sri Ram for
Plaintiff.

r. 1. Shankar for first defendant.
"r. Chan Siew Yoon for second defendant.

Jr. Jagjit Singh watching brief for one of
the witnesses.

r., Joginder Singh asks to examine the medical
notes which is in the Court*s custody but have
not yet been produced as exhibit.

No objection from counsel for defendants.

¥itness Abdul Vahab bin Nan Abidin sub-
poenaed to produce 24 hour nursing notes in
respect of Vard 19A, General Hospital, Kuala
Lumpur, kept in respect of Loke Yaik Ho deceased
in July 1967.

10
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ire Shankar enquires whether it is an exhibit
before this Court.

Mr. Sri Ram says under s.1l39 of the Evidence
Act, 1950, a witness can be produced and need not
be examined.

Ir. Joginder Singh now calls him as a witness,

PW1l Abdul Wahab bin Nan Abidin, affirmed, speaks
in tnglish. Xecutive icer, General Hospital,
Kuals Lumpur.

I produce 24 hour nursing notes in respect of
Ward 19A, General dospital, Kuala Lumpur. This
record book has been kept under lock and key ever
since this case started.

(Marked for identification - P9).

Cross-examination by Mr, Shankar:

Some time last year, a search was instituted
at the General Hospital for this book., I am not
aware whether subpoena was issued.

The search was made in Ward 19A. Ward 19A
was not in existence last year. (Now says) - The
search was instituted in the Medical Record Office.
I was not aware of the fact as to whether the book
became immediately available. I was not aware
that it was Sister Chuan Ho who found the book.

I do not know who found the book. I do not know
how many people handled the book before it was kept.
I have no record of the date when the book was
locked up.

It was kept in a steel cabinet by the Secretary

of the hospital. I do not know his name.

The Timbalan Pengarah (Perubatan) handed
this book to me to be produced.
Re-examination: No.

Mr. Joginder Singh refers to the chemist's
report,
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PWl2 Seong Siew Choon, affirmed, speaks in Fnglish.
46 years. (b, !Main otreet, Kuala Lumpur. Provision
salesman; servicing station; cinema; own property.

In 1967, I knew a person by the nawne of Loke
Yaik Hoe. I can recognize the signature of Loke
Yaik Ho.

(A cheque is shown to witness - cheque No.
A.043381 - drawn on Kwong Yik (Selangor) Banking
Corporation for F200).

The signature on the cheque is that of Loke 10
Yaik Ho.

Reverse side. One is my signature in Inglish
- another is written by me in Chinese.

On the left is the signature of Ir. Viong
Poi - (identified).

I had this cheque in my possession. r. Loke
gave me the cheque. I collected it in person.
I cannot remember the exact date but it was some
time in the first week of July 1967. I received
it from him in my house at 14, Jalan Brunei, Off 20
Pudu Road, Kuala Lumpur. He rented the front
portion second floor from me. It was not a post-
dated cheque. I have known Loke for many years.
I had never received a postdated cheque from the
deceased.

After receiving the cheque, I took the
cheque baclk to Kuala Lipis. I asked Vong Poi
to cash it for me. He gave me cash in exchange
for the cheque.

(Cheque marked P10). 30
I did not come to know that Loke was ill and
was hospitalized in July 1967. I knew after July
1967. t was in August when I came to collect my
rent. I kKnew he passed away.

Cross—exanination by "r, Shankar:

I kept a rent receipt book. I have mis-
placed the rent receipt book for July 1967.
After I had received the subpoena, I looked for
the receipt book. I could not get it.
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I have an account book where I made entries In the High
of rents collected. Court in
Malaya at
I have it at Kuala Lipis. Kuala Lumpur
(*r. Shankar applies that cross-examination No. 6
of this witness be deferred until he produces the Judee!
account book). (Mr. Joginder Singh has no udge’s
objection). Notes of
Evidence
(Witness to produce the account book at Plaintiff's
9.30 a.m. on Monday, 23rd April, 1973). Evidence
Seong Siew
Choon
Cross-
examination
on behalf
of First
Defendant
19th April
1973
(continued)
PW13 Wong Poi, affirmed, speaks in Cantonese. Wong Poi
64 years. No.1l34, Sg. Besi Road, Kuala Lumpur. Examination
Transport business - Lee Soon Transport Company.
19th April
(P10 shown to witness - examines reverse 1973

side). My signature appears on the back. It was
given to me by Seong Siew Choon (the last witness).
I put this cheque into my account either on 1l4th
or 15th of July.

I got the cheque at Kuala Lipis from Seong
either on 14th or 15th July, 1967. He changed
the cheque for cash.

After receiving the cheque, I returned to
Kuala Lumpur. I paid it into the Bank on 17th
July - Development Bank - into my company's account.

I did see the cheque. I had my glasses on. I
did not notice the date.

I have record of receipt of this cheque. I
wrote it down in a book. Book produced -
marked P11l - entry P1l1A).
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"Seong Chow Chuan -~ exchange for cash -
Kwong Yik - Z200,%

I have the banik statement showing when I put
the cheque in. I produce the statement of account
~ (marked P12).

(Witness points to item 17th July - 370 -
deposit consisted of two cheques - one for Z200
- the other g170. Entry Pl2A. There is also =
record on the amount $170 - marked entry P11B.
Date the two checues were banked - 17th July).

(P10 shown to witness). I did not alter

~

~ v 1
11T 1ITLiUT @

Cross—-examination:

P11 is in my own handwriting. The date
entries on P11 are not in chronological order,

(Entry on 10th July referred). (lext entry
6th July). Whenever I received a cheque, I
recorded it in a book. I would only make an
entry after the cheque had been paid into the
Bank. A cheque I have issued I would enter on
date of the cheaue.

There is no record of the date I receive a
cheque.

I have known Seong since I was a child.
Sometimes he used to come and see me. He never
exchanged cheque for cash. He used to ask me
to buy sundry goods.

I cannot remember the date when cheques
were received but I can remember the dates when
cheques were paid in.

Re-examination:

Qe How can you remember this chegue was
received at Kuala Lipis on 14th or 15th July?
A, I am not sure of the date. It is either 14th
or 15th July. It was exchansed for cash.

Witness released.,

(Mr. Shankar asks that he be allowed to
recall witness if necessary).

10

20
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PWl4 Dr, Dal11t Singh Nagreh alias Deljit Singh

son of Daulat oingh, alirirmed, sSpeaks in FNglish.
34 years., A900, Jalan Taman Telok, Sisek,
Kuantan, Pahang.

Dermatologisi. I!T«B.BeS. Singapore. Diploma
in Dermatology, London. M.R.C.P. United Kingdomn.

In July 1967, I was a medical officer
attached to the General Hospital, Kuala Lumpur -
IMedical Unit 1. The head of the unit was Datuk
(Dr.) Sinnadurai. I was in charge of Ward 19A and
B - also Ward 20,

According to the notes, I have attended to
the patient named Loke Yaik Ho. He was in
Ward 19A., I might have seen him earlier when he
was admitted to Ward 20.

According to the notes, the patient was
referred to Datuk (Dr.) Sinnadurai by Dr. Loke.
On admission Loke Yaik Ho was an ill patient
suffering from hypertension with cardiac failure.
He also had liver disease secondary to cardiac
failure - also shown to have renal failure.

The first note made by me is dated 17th July.
I might have seen him at an earlier date but I
have not made any note myself.

Senior Consultants do sometimes write notes
but most of the time the notes were written by
doctors working in the unit.

I cannot recollect whether I saw this patient
on 15th July. On 15th July, the notes seem to
have been written by Dr. Lim Ewe Jin.

Accerding to note, the blood urea of the
patlent taken on 13th July was 168 m.g. per cent.
This is very high. Urea is waste product
excreted by the kidney.

Effect of urea on patient: On 17th, no
specific note was made as t0 effect of raised
blood urea on the patient.

I wrote the following note on 17th July -
"Feeling better. Not dyspnoeic, No ankle
oedema., Heart - dual rhythm. Tungs clear.
Blood urea 168 m.g. per cent done on 13.7.67."
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"Feeling better" was a general term to
describe his condition in comparison to that on
the previous day.

The figure "168" has been circled in the
note to draw attention to abnormally high figure.

18th July: The note made reads -

"Confused. Blood urea 252 m.g. per cent. Heart
dual rhythm. Lungs clear."

There is also a note to say -

b] A P -~ T rd e M
100G UTea &ana serum c.LECuI‘Oly LES e

=
QO

There is also a review of this treatment on
this day. I had drawn a line across all the
previous treatment and dated it 18th July. On
another sheet written in my handwriting is
written -

"Preatment dated 18/7 is as follows -

1) Low protein 40 g., low salt diet.
2) Eigoxin 0.25 m.g. daily.
3) Injection durnbolin one ampule 2 times
weekly (Tuesday and Friday). 20
(4) Intake/output chart.

There is also a stroke cancelling eigoxin
treatment. This is dated 21.7.1967.

I produce the note ~ (marked - file
containing note P.l3. Witness marked the pages
where note was written by him).

On 18th July, the blood urea increased from
168 m.g. to 252 m.g. It is very high. The
normal blood urea is from 28 m.g. to 40 m.g. per
cent. The rise was rapid. 30

It indicates that his kidneys were failing.
The fact that he was confused was the effect of
raised blood urea.,

By "confused” I mean he was not able %o
answer to questions relevantly partly because he
was unable to appreciate fully what the question
was e
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I probably did ask him some questions but I
have not made any record of them.

There is no note to say whether he was alert
or drowsy.

Q. Could he think rationally?

A, As T said earlier, he was not able to answer
questions relevantly. This would also mean
he would not think rationally.

Q. On 18th July, would it be right in saying
Loke had complex and multiple factors

affecting his health.
A Yes, he did.

These factors would affect his mental state.

Going back to the note on 15th July, clini-
cally there was some mental deterioration and
hesitant intellectuwality. But on 18th July, I
have not made any record pertaining to his mental
state other than the fact that he was confused.

Change of treatment: The entire treatment
was revised. oeveral ivems were struck off from
his previous treatment and new line of treatment
was also to prevent his blood urea from rising
further.

It was necessary to change the treatment
because of new information gained while he was
in the ward. Vhen he was first admitted, the
predominant feature was cardiac failure etc.
Later, it became evident he also had kidney
failure, This was progressive.

Changed treatment: There is no record
whether 1t was changed after consultation with
others but the routine inthe Ward was to discuss
the conditions of patients in Wards 19A and B
before any changes in treatment were made -~
unless these were emergency measures in which
case they were done by the person who first saw
the patient.

On 18th July, I have not made any note
whether Loke Yaik Ho had incontinence, but
according to the record, the intake/output chart,
it states on 18th July the patient had passed

urine in bed. There is another entry which says -

"Passed urine on the floor."
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"Incontinence"” means inability to control
bladder function.

The presence of incontinence indicates
several things - for one it could mean he had
damage of the nervous system whereby he lost
control of his bladder function. It could also
mean that his state of mind was such that it did
not matter to him where he emptied his bladder.

Nursing notes are records of all patients?
conditions kept by a nurse in charge of the .ward. 10
These are kept over 24 hours. TIach nurse enters
her remarks towards the end of her shift duty.

Usually there was one stoff nurse or Sister who
would be in charge who would make her remarks.
There were three shifts - morning, afternoon and
night - morning 7.00 a.,m. to 2.00 p.m. ~ afternoon
2,00 pem. to 9.00 p.m., - night 9.00 p.m. to

7.00 a.m,

As a rule, doctors do not look at the
nursing notes but if one wants to know, notes 20
are available.

(Adjourned to 2,00 p.m. Hearing continues
at 2,00 p.m. Parties as before).

(P14 - Examination-in~Chief) Loke Yaik Ho's
condition according to nurses' notes (PJ) on
18, 7.6 — morning shift:

"Condition ~ fairly ill and drowsy-looking
- seen by doctors in charge. O0ff: all
previous treatments.”

Written in red with the treatment I gave 30
earlier.

Afternoon shift:

"General condition - ill and drowsy, sleeping
on and off, On strict intake and output
please., Low protein and low salt diet

taken fairly well."

Night shift:

"General condition - fair. On strict intake
and output chart. Patient P.U. (passed
urine) on the floor." 40
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These nursing notes would be in keeping with my
finding that the patient was confused and ill.

The overall picture of this patient is that
of a man who is wvery ill and was admitted with
cardiac failure progressively developing renal
failure.

The overall mental state: It would appear from
the clinxal notes as well as nursing notes that he
was confused and in a state of mind that he did
not know what he was doing.

This covers the period from 13th to 18th July.

19th July: I made notes on two occasions on
that day.

Pirst note:

"General condition - poor - looks confused.
Unable to speak well - passing urine in bed
and on floor. DNo incongestive cardiac
failure. Bladder appears distended.
blood urea and serum electrolyes."

Repeat

second note at 9.00 p.m.:

"General condition poor - very drowsy and

confused. Unable to speak. Pruritic rash
over dest and back. Blood urea 360 m.g.
per cent. Bladder distended. Not dehydrated.

Electrolytes sodium 140 milli equivalent per
litre, Potussium 4 milli equivalent per litre.
Chlorides 88 milli equivalent per litre."

On 19th his physical condition was worse
than that on 18th July. His mental condition
had also dereriorated further, along with his
physical condition.

On 19th night, I inserted a catheter to
relieve him of distended bladder.

"Distended bladder" means that he had not
been able to pass urine for some time and urine
had accumulated in his bladder.

Forty-four ounces of urine were removed
through this tube.
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I made a note of glycosuria or acetonuria.
This means there was no sugar or acetone in this
specimen of urine.

20th July: I made notes on this date.
Compared to his condition on the night before,
he was as drowsy in the morning -~ slightly
brighter,

Pulling out +the catheter and refusal to
take food and drink indicate that he did not
appreciate what was being done to him. 10

Mental state: I would describe his mental
state as That of an ill patient.

The patient was referred to Sreenivasan.

21st July: (Witness reads notes made on
21lst July as follows) -

"Seen by IIr. Sreenivasan last night. Thinks the
patient is not suitable to peritoneal dialysis.
Patient looks brighter than yesterday. Passed
urine in bed last night.

"Patient looks brighter than yesterday" - 20
By this would mean he was not as drowsy as the
day before.

(Asked about general condition on 20th July,
witness says) - I do not think it is possible
for me to say anything more than the fact that
he was drowsy.,.

"Drowsiness" means that a patient is very
sleepy and is difficult to arouse.

23rd July: I made notes on two occasions.
(Reads notes of 23rd July on both occasions as 30
follows) -

"General condition - poor.
Restless and drowsy.
Dehydrated.
Not taking any food or fluids.
Passed urine in bed.
Patient refuses to have any drip and hits
anyone who tries to feed him.
General condition - poor - very drowsy.
Dehydrated. 40
Not taking oral fluids.
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At this stage, he was a very ill patient
lapsing into a state of almost unsconsciousness.

Overall condition from 19th to 23rd: General
condition deteriorating. .ental state - very
drowsy and confused on 19th. Improved on 20th and
21st.

I have not come across any mention of paralysis
in the notes.

(Adjourned to 9.30 a.m. tomorrow.

This 20th day of April, 1973

On 23rd condition was much worse than on 19th.

(Hearing continues. Parties as before).
(PV14 re~-affirmed, speaks in English).

Cross—examination by IMr. Shankar:

I had a photostat copy of the clinical notes
yesterday. It was shown to me by Mr. Joginder
Singh on Saturday last week when he came to
Kuantan to get my statement. Before that I saw
the notes in 1967.

If I had not seen these notes, I could not
have remembered arything about this patient.

From the notes, another specialist could
give a good assessment of the clinical picture.

I was conferred with I1.B.B.S. in February,
1964, 1In July, 1967, I had 3% years! experience
as a doctor. It is not true that I was interested
in skin problems in 1967. I had an interest to
become a skin specialist eventually.

It is true that when there was any difficult
probler, I would ask my superior officer for
advice and we discussed the patient together.

As for Loke Yaik Ho's problem, I would
have discussed it with them from time to time.

Probably there were about 120 beds in
Medical Unit 1.
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I did my ward round between 8.30 a.m. a2nd
12,30 p.m. I had to take care of all patients in
Unit 1 - Ward 19A and 19B. I also looked after
Ward 20 (lMale - 2nd Class) with a houseman
directly looking after the patients there.
Approximately there were 30 patients.

I cannot recall from memory how many
patients I took care of in July 1967. It was a
busy period ~ an average 10 patients at any one
time. 10

On average I looked at about 30 patients a
day for Wards 19A, 19B and 20, I also had to
follow-up patients in the follow-up clinics, -
3 afternoons in a week - average 15 patients on
each clinic day.

How much time I would spend on an individual
patient varies according to the severity of the
patient's illness.

I cannot remember how much time I spent with
Loke Yaik Ho on each occasion, but from my notes 20
and realising his condition, I probably had spent
a fair amount of time with him - from 15 minutes
to half an hour on each occasion.

Q. In so far as assessing his mental condition
is concerned, would you concede that to know
a person for a long time prior to seeing him
would be an advantage?

A. No, it would not have been an advantage.
From his condition, he had sufficient mental
changes that it would not have made any 30
difference in recognizing these.

Q. The mental condition from 13th to 18th July
given yesterday -~ was 1t gathercd from the
notes?

A. The notes were made after examining him.

Q. Are you saying that from 13th to 18th,
minute to minute, Loke Yaik Ho did not know
what he was doing?
A, No, there were times during these cays when
he would have known for very shoriv periods 40
what he was doing.
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Q. The duration of these periods when he kncw
what he was doing could be attested to by a
person observing at that time?

A I agree.

Drowsy: (Exhibit P13 shown to witness.
on 1477.67). I do not know who prescribed this
treatment. It might have been the medical officer
in charge of the ward in which he was warded.
Initially he was admitted to Ward 20.

Entry

One of the treatments ~ fluid restriction
(item 4). The amount of liquid should be reduced.

Item 6 - Injection etc.,: Mersalyl - diuretic
- a drug meant to induce passing of urine.

Item 7 - chlorothiazide is also a diuretic.

The combined effect was to produce output of
urine. They were effective diuretic but not
powerful diuretic.

A normal person given the diuretic would tend
to pass more urine than normal.

Input and output chart: The purpose was to
measure liguid taken in and the ar.ount of urine
passed out.,.

To measure accurate output, it must be passed
into urine container - saved up for the nurse,

That would require the co-operation of the patient.

Whenever he co-operated, a reading of output
should be available.

Q. At the time he was co-operating, he knew what
he was doing?
A, Yes.

The patient was occupying Room 3A. I cannot
confirm whether there was a toilet in that room.
Somewhere in Ward 19A, there was a toilet. To get
to the toilet, he had to walk or be wheeled there
or be helped by somebody. That help may not have
come from the nurses as their duty was to trap
urine. If he were to go to the toilet, the nurse
would stop him,

Intake and output chart - 14/7 to 18/7 (page 26
of PL3):

The function is carried out by nurses.
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Qe Looking at the chart, could you confirm that
from 7.00 am. to 2.00 p.m., the patient
produced 5 ozs. output?

A, Yes.

Four ounces - about 1 cup.

Vhen the patient was trapped, he knew that
he was passing urine. I do not know whether 5 ozs.
was produced in one go or in separate quantities.

Between 2.00 pem. and 9.00 p.m. entry was
nil., "P.,U. in toilet" - It may mean that he went 10
to the toilet once or several times.

Q. Can you from the notes, say when the first
dorse was administered to Loke Yaik Ho?

A. From page 3 of P13, on 13/7, the first dose
of 2 c.c. of injection was given (llersalyl).

There is no record of the actual time of the
administering of the tablets or oral medicine. It
is reasonable to conclude that since chlorothiazide
was prescribed, the first dose would have been
administered shortly after he was admitted. 20

The effect of these drugs would be noted
in a matter of few hours.

On 15/7 Loke Yaik Ho was already under the
influence of diuretice. TFrom 9.00 pe.m., there
was 'Ynil' entry and 'P.U. in bed.!

Prom the night of 15/7, from 9.00 p.m. to
7.00 a.m. 16/7, the entry there was 'P.U. in
toilet.! It can be inferred that Loke Yaik Ho
went to the toilet to pass urine but we do not
know how many times. On 16/7 and 17/7 there were 30
visits to the toilet.

On the night of 17/7, there was an entry -
"NeP.Us" It was then crossed out and there was
an entry - "% ounce."

On 18/7 from 7.00 a.m. to 1.00 a.m., 10 ozs,
were collected. I cannot say whether it was in
one go or several quantities. He might have been
aware that he was passing urine.

The procedure as to collection of urine
from a patient: 1nh THiS particular case, I 4o 40
ot know now th

e urine was collected. Generallv,
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in the case of a conscious patient, he is given a
very large bottle. Usually, it is left in his room
by the side of the bed or in the toilet if a toilet
is attached to the room, and the patient is asked
to pass all urine into that bottle. In the case

of a patient who is not able to get out of bed for
some reason or other, he is normally provided with
a urinal into which he can pass urine. The urinal
can be left by the side of the bed.

This urinal is placed between the thighs and
this would apply to patients who are unable to
help themselves, It would not apply to a patient
who sits up on the side of the bed.

The other procedure for collecting urine from
a patient who is conscious or uwnco-operative and
in whose case it is necessary to know the exact
amount of urine produced, is to insert a catheter.
This could either be released periodically for the
urine to be collected, or it could be connected to
a bag or a bottle for continuous drainage.

The job of collecting urine is not a pleasant
one even for a nurse. Looking at the chart, there
iz/further entry on that chart after 2.00 p.m. on
13/7.

The next chart is at p.28. At page 27, there
is a chart for measuring sugar from urine. It is
not an intake and output chart.

Intake and Output chart:

Page 28 ~ first entry 4.00
is between 2.00 p.m. and 9.00 p.m.
"P,U. in bed.™ At 6.00 p.m. "P.U, in bed."

On 19/7:

At 8,30 a.m. "P.U, in bed."
"P,U. in bed.”
Total: 7.00 a.m. to 2.00 - "P,U, in bed.”

p.m. - the reading

At 12,00 noon,

Page 27 - entry for 10.00 a.m. and 2.00 p.m.
ﬁN.?.U " Accordlng to the chart, one nurse

entered "p .U, in bed" and the other "N.P.U."

(Page 9 of P13 referred)., I would assune
the entry was made in the morning. From the
nursing notes, these changes were also noted by
the morning-shift nurse.

At 4.00 p.m.
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The papers in P13 are not filed according to
chronological order. The file itself is not the
original file.

(Witness shown Exhibit P9 - entry on 18/7/67).
It does confirm that the change in the treatment
was made in the morning.

The other note (page 10 P13) was also made in
the morning. I did not make a note of the
patient's condition on the evening of 18/7/67.

There is an entry in red stating "Intake 10
output chart please."” These notes are kept
entirely by the nurses., This is to inform the
nurses coming for the next shift that they
should carry on the instruction strictly.

Clinical notes are being kept in Ward 19 in
the common doctors? office. The nurses have
access to these notes at all times. The nurses
take the instructions down in their treatment cards.
The doctor, when he gives the instruction, simul-
taneously writes down the instruction in the 20
clinical note. A clinical note, after it is
written, is handed back to the nurse.

On 21st morning - digoxin -~ that was
prescribed on 18/7/67 but was discontinued. The
nurse in attendance would have known that.

On 20/7/67 at 10.15 p.m. Mr. Screenivasan
saw the patient and said that the patient was not
suitable for dialysis.

(P9 - entry for 22/7/67 referred).

Qe Can you confirm that the nurse concerned 30
made an entry on 22/7/67 - "K.I.V. for
dialysis by IIr, Sreenivasan Surgical Unit 2
(Morning Shift)? There is a similar entry
by the afternoon shift nurse.

A. Yes.

Qe The description 'drowsy' would not fit a
person who is capable of walking to the
toilet to ease himself and come back?
A, It could apply. It depends on the degree
of drowziness, He could stagger to the 40
toilet and get back.
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Q. However drowsy he was, he would know what he
was doing?

A. This would depend on how complicated was the
act involved.

In the absence of the patient, it would be
difficult to estimate the degree of drowsiness.

(P9 -

Q. Can you confirm that the nurse who made the
entry commented that !r. Loke Yak Ho was a
very obstinate person?

A. Yes, there is an entry.

entry for 14/7/67 referred).

(Entry for 15/7/67 referred).

Q. The nurses commented that his general
condition was fair?
A. Yes.

One of the treatments prescribed was "C.R.I.B,."
(complete rest in bed) - to lie in bed in a propped-
up position.

Qe According to the nurse's note, Loke Yaik Ho
refused to listen to instruction and would not
maintain "C.R.I.B."?

A, There is such an entry. It is difficult to
say whether he did not listen to instruction
or he did not get the message.

(Entry for 16/7/67 referred). The patient
was complaining of cough. Presumably he was able
to talk. It indicates that he was able to
communicate.

(Entry for 17/7/67 referred). His condition
was noted to be fair. There is an entry for
18/7/67 that he was ill and drowsy but the last
entry states that his general condition was fair.

(Entry for 19/7/67 referred). IlMorning -
CeReI+B. advised but the patient was unco-operative.
Last entry for 19/7/67 - general condition fair.,
There is a further entry that Loke Yaik Ho got
out of bed and stood at the window - the entry
is in red ink.

Physically the patient was able to move
around himself at that time,
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On 20/7/67 - morning — catheter was inserted
but the patient pulled it out again.

Night of 20/7/67 ~ The patient was ill and
drowsy. A%t 10.15 p.n., the patient insisted on
sitting up in bed and refused to lie down. From
the notes, it would appear that it was difficult
to get across to the patient.

From my notes for 18th and 19th morning and
for 19th night where I said he was confused, I
would say he did not get the message. I did 10
not perform psychiatric tests on the patient.

When I treated the patient, I did not
separate his physical state from his mental state.

(Page 3 P13 referred). From 13th to 19th,
the blood pressure had been stabilised. The
temperature nad also been stablised, except the

temperature on the first 3 days was normal. 99.2
degrees on 2 occasions. The respiration rate has

been entered at 2.00 p.m., except on the first day.
Pulse and heart beat was around 80 to 90 - within 20
normal limits.

According to the chart, the blood pressure,
temperature and respiration were within normal
limits.

From 20/7/67, the blood pressure was high.

The first blood urea reading was noted on
17th and this was from specimen blood taken on
13th. BSubsequent reading showed it was higher
and this caused concern.

Q. The result of that concern was that you dis- 30
continued, as from 18th, the treatment?

A. The treatment was revised on 18th in view
of this raised blood urea level.

The only item carried on was eigoxin. All
other items were discontinued.

(Adjourned to 9.30 a.m. Monday morring).

SGD. ABDUL HAINID,

CERTIFIED TRUE COFY JUDGE,
Sd-/ Illegible HIGH COURT,
00 0080 P0C¢02Be DS I\IALAYA. 40

SECRETARY TO JUDGE
KUALA LUMPUR
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This 23rd day of April, 1973

(Hearing corinues at 9.55 a.m. Parties as

before).
(PW14 re-affirmed, speaks in English).

Kidney disfunction:

From the time of admission, there was
evidence of renal impairment. Renal means kidney.

It is not necessarily so that there would be
an increase in potassium when there is kidney
damage. It is not a general rule that one would
expect potassium rise.

The rise in potassium in kidney failure would
depend on the type of kidney failure, i.e., the
type of lesion - also at a certain stage of the
disease. In kidney failure of sudden onset whether
there is a complete or almost complete shut down
in the production or urine and also in a long
standing slowly progressive kidney failure in the
terminal stages when there is a fall in the
production of wurine, there would be a rise in the
level of blood potassium,

Qe If there is an absence in the rise of
potassium level, one may infer that there has
not been a shut down of production of urine
nor that the terminal stages has been reached
where there is a diminished production of
urine.

A Yes.

(Witness referred to p.l4 of P13). On
17th the potassium level was below the normal
range. On 19th and 21st the potassium level
would fall at the lower end of the normal range.
The normal range varies according to the method
of estimating it. It normally varies from 3.5 to
5.4. There is more than one method of estimating
it. I cannot say which method was applied in
this partialar case.

The level of sodium was normal between 17th
and 21lst July. The level of chlorides was lower
than normal. The level of potassium was not an
indicator of the amount of urine produced.
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The level of chlorides is now believed to be
of m help in assessing renal function and in most
centres it is not even performed.

There was no dramatic variation in the level
of serum electrolytes from 17th to 21st. The
only level that was constantly going up was the
blood urea.

Q. Would you concede that Mr. Sreenivasan is
an acknowledged expert in eurology?
A, Yes.

(Counsel refers to p.54 of notes of
evidence, line C3 as follows - "The high blood
urea per se is not regarded by most workers in
the field to be responsible for mental symptoms
but the facts associated with it and there is
retention of fluid and therefore swelling of the
brain which is responsible for that mental
dementis.")

Qe Would you agree with that statement?
A. I would agree, but there are other factors.

(Counsel refers to p.55 of notes of
evidence, line B2 as follows -~ "Urea per se does
not affect the mental condition. You cannot
judge by urea alone."

Qe Do you agree?
A, I do not entirely agree.

Q. In so far as this case is concerned, when
you received the results of the reading, you
assumed they were correct?

A, Yes.

On 18th I requested for a serum electrolytes
test.,

Qe When such a test is requested, you would
sign a form as appears at p.l7A of P1l3?
A. Yes. This form is referred to as IMR form.

There is no IMR form dated 18th Jul;rs If a
test is ordered as a routine, the specimen would
be taken by the staff nurse or Sister the following
morning, but if the result is required urgently,
it could be taken by the doctor who orders the
test.
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These tests were routine tests. The filling
in of the date is normally done by the nursing
staff.

On page 17A of P13, no date was entered in the
form. At that time, there were no facilities for
auto analysis of specimen.

Q. The method used was to compare specimen with
pre~established specimen?

A, I do not know the details as to how the tests
were conducted.

Q. As a general statement, would you agree with -~
"It has long been recognized that extreme
degrees of nitrogen retention may not be
accompanied by ureinic symptoms and that
there is no constant correlation between the
degree of nitrogen retention and the severity
of the symptoms?" (Counsel referred to Cecil
and Loeb - Text Book of Medicine, 9th ed.
p.1122 - 1955),

A, As a general statement I would agree with that.

The patient was on eigoxin. Tolerance of a
drug varies from patient to patient.

Q. One of the side effects of eigoxin was
mental confusion?
A, Yes, it is.

Qe The degree of mental confusion produced would
depend on the dose?
A, Yes - it depends on the total dose.

The dose given in this case was 0.25 me.ge
twice a day. The toxic effects of eigoxin would
wear off very quickly compared to other drugs
having s.milar action.

Q. The degree of confusion produced would be very
difsicult to estimate?

A, Yes, in the presence of other conditions, it
is difficult to assess the degree of
confusion contributed to by an overdose or
large dose of eigoxin. A dose of 0.25 m.g.
twice a day was more than a maintenance dose.
Once daily is a maintenance dose to an
average patient.

(Page 23 of P13 referred). On 18th only 0.25
m.g. was administered to the patient.
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The mode of measuring the effect of eigoxin
is to measure the apex heart beat. The reading
from p.23 to p.92 was taken at 8.00 a.m. There
was no heart beat reading that evening.

Incontinence: Diuretic was discontinued
as from .

(Page 27 of Exhibit P13 referred).
According to the chart, the patient did not pass
urine on that day.

On the assumption that he did not pass urine, 10
the chart does not indicate that the patient was
capable of urine retention. The patient was
catheterised on the night of 19th.

I said that the pulling out of the catheter
indicated that the patient did not appreciate what
was being done for him.

If the patient allowed it, it could mean
that the patient was appreciating what was being
done for him. The other possibility is that he
was unaware that a catheter was being inserted 20
because he was unconscious or was unable to
appreciate what was happening.

The catheter was inserted at 9.30 p.m. on
19th. It was released at various times from
9.30 pem. to 5.30 a.m. the following morning.
The catheter was inserted through the urethra.
It was physically uncomfortable.

There are patients who do not like catheters
inserted into them. Such patients could pull it
out themselves., 30

(P9 shown to witness). 19%1 July - last
entry - the general condition of the patient was
fair. It was made by the nurse on shift duty
from 9.00 pem. to 7.00 a.m. 20th July. The nurse
also recorded that the patient got up and stood
at the window,

Q. The condition of the patient deterisrated
from 21st to 23rd?
A, Yes,
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Q. No further readings of either blood urea or

serum electrolytes were taken after 21st?
A Yes.

Q. From your notes, it would appear that you
did not even see the patient on 22nd?
A, I may or may not have seen the patient.

Q. Vthen Mr. Sreenivasan saw this patient, you

were not present?
A. I cannot confirm or deny.

Cross—examination by Mr. Chan Siew Yoon - No.

(Adjourned for 15 minutes).

Re-examination by Mr, Joginder Singh:

The catheter is not easily pulled out. A
catheter of this type has a pump near its end
which is inflated after the catheter has been
placed in the bladder. This bulb usually
contains about 15 millimetres of water when it
is fully inflated. This prevents the catheter
from slipping out of the bladder. To remove the
catheter, the bulb has to be deflated first by
draining its contents.

It would cause great pain if the catheter
were to be pulled out. It would be difficult
to say whether the patient was conscious or not
when he pulled out the catheter.

[Cuuusel refers to p.55 of notes of
evidence (Mr. Sreenivasan's evidence - passage
referred to in cross-examination -~ "Urea per se
does not affect the mental condition. You
cannot judge by urea alone.")/ I said I did not
entirely agree with that stafement. The
rapidity with which blood urea rises from day
to day is an important factor. In a patient in
whom the blood urea rises rapidly over a period
of a few days, it would certainly have an effect
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on his mental state. On the other hand, in a
patient with blood urea which has elevated over
a period of months, lesser effects would be
noticeable on his mental state.

In this case, as far as the kidney functions
were concerned, the blood urea was the only
factor., The patient also had sufficiently
severe liver damage present on admission
which would also affect his mental state.

On 18th July, I had not made any note 10
pertaining to his liver condition. Changes as
a result of liver damage which were noted on
admission substantiated by the alteration in his
liver function test would indicate irreversible
liver damage.

(Counsel refers to Cecil and Loels, 9th ed.).

The qualification to what I testified
earlier is that a severe degree of nitrogenous
waste product accumulating in the body over a
very prolonged period of time measured in terms 20
of months may not manifest itself with any mental
changes.

(Pg.27 of P13 referred). Chart - passing
or urine: The function of this chart 1s merely
to record by testing if there was any sugar
present in the urine eollected at these specific
times.

Chart for 19th: "N.P.,U." merely indicates
that at 10.00 a.m. and 2,00 p.m., a specimen
of urine for carrying out these tests was not 30
available,

Whether the patient was conscious at a
particular time during this period 13th to 18th
could be best testified by a doctor present.

Q. On P13 and P12, could you confirm that the
patient was more ill from 18th to 23rd
than from 13th to 17th?

A. Yes,

(Pg.26 P13 referred). On 1l4th July, the
patient went to the toilet between 2.00 p.m. and 40
9.00 p.m. He was asked to save all specimen of
urine for measurement. He was not following
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instruction when he went to the toilet.

I used in cross—-examination the term "patient
was not getting the message."

Q. Could you confirm from Yaik Ho's act by going
to the toilet, whether he got the message?

A, I am unable to confirm or deny that Yaik Ho
did not know what he was doing when he went
to pass urine in the toilet before 15th July.

From the notes made on 15th July which said
that he had mental deterioration and from my own
notes made on 18th July onward, I would infer that
he did not get the message.

Pg.26 of P13 referred - entry on 1l4th night -
9.00 pe.ms to 15th morning - "P.U. in bed."”) There
is an entry. I am unable to say whether he knew

the nature and consequences of passing wurine in
bed.

From the notes, I could say that it was
probable that the patient did not know what he was
doing when he passed urine in bed.

There is an entry for the night of 15th to
the morning of 16th on p.26 of P13,

He was not following instruction.

The patient visited the toilet on 16th
morning and after the shift.

The patient did not follow instruction - a
simple instruction.

Input and output chart: - It requires the co-
operation of the patient.

Container placed between the thighs: It
requires The co-operation oI the patient.

P9 - nursing notes - 15th July morning shift:
The instruction éo Temaln in bed was & simple

instructione.

P13 - p.26 - last entry 18th July made at
7.00 peme. and 2,00 a.m. ~ no other entry on p.26.
Entries at p028 - 4.00 p.m. tO 6.00 p.m. - "PoUc
in bed."
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There is no record to show that the patient
passed urine between 2.00 p.m. and 4.00 p.m. on
18th July.

P9: TIn the afternoon, it is recorded that
on 17TH July - general condition was the same,
blood UTea eseeese DOCEOT TO NOLE seveescecenes

The patient was unable to swallow capsules.
It is not recorded in the note why the patient
was unable to swallow.

On 20th July - p.9 of notes - confirm that
the patient was drowsy throughout the day. On
20th morning the catheter reinserted was pulled
out again.

On 21st - patient was ill and drowsy-looking
- also in the afternoon.

On 22nd July: Patient's condition - very ill
and drowsy taroughout the day. It was noted that
the doctor in charge h1ad seen the patient.

Condition of patient on 18th July -

Q. Would this patient know what he was doing
if he allegedly fixed his thumbprint?

A. In my opinion, with refererce to my notes
and the nurses' notes, on 10th July, Yaik
Ho would not have been in a position to
know what he was doing when he affixed his
thumbprint.

In my opinion, at no time at all, was the
patient in a position to know what he was doing.

(Adjourned to 2.15 pam.)

(Hearing corfinues at 2.20 p.m. Parties
as before., Re-examination of PWl4 continued).

(Pages 2 and 3 of P13 referred). 13th to
19th - heart beat, temperature .ec... within
normal limits. On 23rd his temperature was
100.4 degrees. Earlier readings on 23rd July
were within normal limits.

Respiration - within nornal limit - except
for the last reading on 23rd July. Pulse rate
was within normal limit except the last reading.
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Patient died at 1.00 a.m. Last reading was at
8.00 pem.

Blood pressure:
side. »Subsequently it dropped. There was no
recording on 1l4th and 15th. From the 16th up to
19th, it was normal. The level was consistent
between 16th and 19th. The level was reduced by
treatment on which he was put on admission. The
treatment was changed on 13th., Upon change the
treatment used for heart failure also improved his
blood pressure and some of this treatment was
discontinued on 18th.

Witness released.

(P12 Seeong Siew Choon re-affirmed, speaks in
Inglish).

(Cross-examination by Mr. Shankar continued).

I have brought an account book showing the rents
collected from Loke Yaik Ho with effect from June
1959 to 1966.

I am the registered owner of this building -
No.l4, Jalan Brunei. Loke was only one of the
tenants in that building. In 1967 there were
several other tenants in that building. Apart
from this building, I owned other buildings in
Kuala Lumpur. I own another shophouse - No.47,
Jalan Pasar, Kuala Lumpur.

I do not know about No. 58/1, Jalan Selatan,
Off Pasar Road. I got a subpoena. The subpoena
was addressed to 58/1, Jalan Selatan, off Pudu
Road. No. 47, Jalan Pasar is a few doors' away
from Kwong Yik Bank - Jalan Pasar Branch.

In 1967 I visited this branch office to
pay in money into the account of my father.
When I came from Kuala Lipis, I would stay at
No. 47, Jalan Pasar. There was accommodation
for me in one of the rooms at the upper floor.

I have the counterfoils of the receipt books.
The receipt books relating to 1967 are these two,

On admission, it was on high
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Normally I write receipts before I arrive
at Kuala Lumpur.

The account book for 1967 was not completed.
I cannot remember whether the last month's rent
for 1967 was paid in cash. I cannot remember
whether I collected 3 months' rents - the last
3 months' rents. I cannot remember receiving
money from the first defendant. I do not remember
meeting him in 1967.

Qe The rent for September, 1967 was not paid to 10
you at all?
A. It is so long ago - I cannot remember,

There was $30/00 by way of deposit for rent
from the time the tenancy began. I also held a
deposit of 20 for electricity and 810 for water.
The tenant was on credit for 110/00.

I confirm that when the receipt for September,
1967 was issued, the deposit was set off against
the rent and g20/00 was given back. I cannot
remember whether it was in June, July or August, 20
rent was received in one lump sum.

According to the receipts, I collected rents
up to the end of September, 1967. I cannot
remember when the tenant left.

Occasionally I used to be late in collecting
rent. I would then collect the rents outstanding
previously. I cannot remember who went to collect
the rent - whether it was I or my father. I
cannot remember whether any advance notice was
given. 30

I remember I received a cheque from Kwong
Yik Bank after the first week of July. I cannot
remember how long after the first week of July I
received the cheque.

(Witness shown 3 receipts - for February,
March and April, 1967). The signatures on these
receipts are my father's,

The building was mine from 1959. My father
signed the receipts. VWhen I was free I prepared
the receipts. %hen he was free he prepared the 40
receipts. Iy father had an account in Kwong Yik
Bank.
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Not all the 3 receipts were issued on the same
day. Two of them - February and March - were
issued on 14.3.67.

There is a mistake. The receipt dated 1.3.67
should be dated 1.2.67 and the receipt dated 1.2.67
should be dated 1l.3.67. Between the two receipts,
there were other receipts which had been issued.

(Receipts, marked D14 A, B and C - counter-
foils —Tar¥eT DIS). ’

On the original there is marked "Paid". I
cannot recognize whose writing it is. In P15
every counterfoil bears my father's signature.

(Three receipts for June, July and August,
1967 produced - marked D16 A, B and C). I cannot
remember whether 21l three receipts were issued to
the tenants on the same day. I cannot remember
whether money was paid in September, 1967.

Cheque for £200: This was paid to me when I
went To collect rent. The rent was £90/00 per
month. There is no relationship between the amount
drawn on the cheque and the amount of rent.

(A receipt for the momh of IlMay shown to
witness. Produced and confirmed by witness.
Marked D17).

(Chan Yoke Yin called in).
who was staying with the deceased.
whether she was the deceased's wife.

She is the lady
I do not know

Q. Would you deny that this lady brought cheque
(P10) to you at your house at Jalan Pasar
and asked you to cash it for her?

A. I do not seem to remember that., It is so
long ago. Definitely not - I did not get
a cheque from her.

Q. Can you explain why a cheque for $200/- was
given to you?

A. I received g200/~ for two months' rent and
paid back p20 to Mr. Loke - deceased. I
now say I remember giving g20/- cash to the
deceased. There is no record.

I cannot remember the other occasions when
I cashed cheques for the deceased,
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Re—-examination: No.

Witness released,

(Mr. Joginder Singh closes case for
plaintiff).

(Adjourned o 9.30 a.m. tomorrow).

Sgd. ABDUL HAINID,
JUDGE,
HIGH COURT,
MALAYA.

CERTIFIED TRUE COPY
§d—/ Illegible

SECRETARY TO JUDGE
KUALA LUMPUR

24TH APRIL, 1973
THIS 24TH DAY OF APRIL, 1973

(Hearing continues at 9.50 a.m. Parties
as before),

(Kuan Mun Koh - representative of second
defendant - left the Court. He is to be called
as a witness).

DWl: Chow Yee Wah, affirmed, speaks in

Cantonese. No.,L130, Lorong Ayer Kuning, Setapak,
Kuala Lumpur. Orchid breeder.

Q. It is alleged that the thumbprint of Yaik
Hoe was taken on a cheque after he died.
Is there substance in the allegation?

A, Definitely not.

Q. It is also suggested that alternatively the
thunbprint was put on the cheque when Yaik
Hoe 4id not know what he was doing. 1Is
there any substance in that?

A, There is no substance in this allegation.

I first came to know the deceased before
the Japanese Lwar., He was a salesman in Fraser
and Neave. I continued to know him. In 1954 my
relationship with him became closer. I married
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his half sister Loke Soh Inge.

Qe In 1956 was there any change in the personal
representative of the Estate of Loke Chow Kit?

A. Yes, at that time, the administrator of Loke
Chow Kit passed away and the deceased was
elected one of the administrators.

Iy wife had a share in the Estate. Loke Soh
Keen is the third daughter of Loke Chow Kit. My
wife is the youngest - No. 8. 1In 1958 Loke Soh
Keen passed away. I and my wife were the executors
of Loke Soh Keen's will.

Since 1958 I had to see the deceased in so
far as the affairs of the Estate of Loke Soh Keen
were concerned in the capacity of trustee of Loke
Soh Keen's Estate. I went to see him quite often.

Since 1961 the deceased was living behind the
Majestic Theatre at Jalan Brunei. He lived there
before 1961, Since 1961 Chan Yoke Yin lived with
the deceased at Jalan Brunei. They had known each
other since childhood. She was a good woman.

They were husband and wife.

(Mr. Joginder Singh asks the Court to decide
on the question of estoppel -~ whether the witness
can give evidence that the deceased and Yoke Yin
were husband and wife. The witness is estopped
from adducing such evidence. In the statement of
claim (p.26) the first defendant claimed to be a
mere trustee of Yoke Yin).

(Court: Overrule objection).

I say that Chan Yoke Yin and the deceased
were husband and wife because when I went to see
the deceased, he introduced her to me as his wife.
The nephews, nieces and sisters of the deceased
regarded Chan Yoke Yin as their fourth aunt. I
regarded her as fourth sister-in-law,

Choo Ah Pat was then in 1961 - living in
Petaling Jaya. In 1961-4 she had no fixed
residence. Choo Ah Pat came to stay with the
deceased and Yoke Yin in 1965. She stayed for a
few months. She left the house because she was
not on good terms with her son.

On 13.7.67 the deceased was admitted to
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hospital. On 12.7.67 in the evening, I went to
Loke Park Thong's house. Park Thong is the niece
of the deceased. She was staying at No.l3, Jalan
Mayang. Next door was Dr. Loke ‘Wye Tuck. I
arrived at her houses between 5.00 t0 6.00 p.m.

Thet day was the birthday of Park Thong's daughter.

I met Kuan Mum Koh. There was a party for Park
Thong's daughter. Kuan MMun Koh is the representa-
tive of the second defendant. Kuan ITun Koh told
me that his uncle was sick and that if he met me,
he was to ask me to go and see his uncle., He
referred to the deceased. He told me something
was to be done - in connection with the opening
of a joint account. The next day I went to see
the deceased at about 9.00 a.me I met the
deceased at Jalan Brunei. Vhen I went there the
deceased was seated at one square table in the
hall., He put both his hands on the table -
facing the door. The door was not locked. No.l4,
Jalan Brunei is a three-storey terrace house. The
deceased's flat was on the top floor. Vhen I
arrived I did not see Chan Yoke Yin. I greeted
him and asked him, "VWhat is the mattor?"

(Mr, Joginder Singh objects to evidence of
what the deceased said., Says it is hearsay
evidence, Refers to s.32 - particularly to sub-
section (1). Evidence does not pertain to cause
of death).

(Mr. Shankar: Question of state of mind -
mental capacity at issue. Refers to s.7 and
S.1l4 Evidence Ordinance).

(Court: Overrule. Witness may relate what
transpired - not what deceased said).

I and the deceased had a discussion. He
wanted to have a joint account with me. The
purpose was to look after his wife. I noticed
that he was sick. I inquired whether Dr. Loke
Wye Tuck could see him. He agreed. The dis-
cussion lasted for about one hour. In the
course of the discussion, the deceased's wife
Chan Yoke Yin came. She came from a room. She
gave me a cup of tea, Later I went home. On
the way home I stopped at Dr. Loke Wye Tuck's
clinic at Jalan Pahang. I had to pass his
clinic to go to my house. I told Dr. Loke Viye
Tuck that his uncle was sick and that earlier
T had a discussion with the deceased and that
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deceased agreed to see him. Dr. Loke did not know
where the deceased was living. I subsequently
arranged to go to the deceased's flat with Dr.Loke.
Ve went in my car. When we both arrived, the
deceased was in the bathroom. He came out of the
bathroom. The deceased was wearing a sarong. He
had a bath.

Dr. Loke tested the deceased's blood pressure.
Dr. Loke asked the deceased not to move about so
often. He recommended that the deceased be
admitted to hospital for treatment and also for
rest. Dr. Loke would arrange for an ambulance to
take the deceased to the hospital. Dr. Loke told
me that the deceased's heart was weazk and he did
not want the deceased to exert himself. I accom-
panied the deceased to hospital. Ye arrived
between 4.00 and 5,00 p.ms The deccased was at
first admitted to Ward 20 - second class, I left
the hospital after 4.30 p.m. That evening between
5.00 and 6.00 pem., I visited him again. The next
day I visited the deceased at about 5.00 pem. I
went to Ward 20. I was told that the deceased had
changed ward. I went to another ward. I saw the
deceased standing at the window. He was doing
nothing. I went to his room and greeted him. I
asked him what he was doing. He to0ld me he bought
ice cream to eat. I stayed with him for half an
hour or more. I told the deceased to be in his
bed. I saw a glass of beer by the side of his bed.
I asked him why he had taken beer. He said he
took beer to make it easier to pass urine. The
deceased was sick but he was not serious. He
appeared to me to be normal - mentally normal.

The next day I went again to see him at the
hospital. Iy wife Soh Eng went with me to visit
the deceased. Ve stayed with the deceased for half
an hour or more.

I did visit the deceased again the next day
on 16th. I did not go on 17th.

There was an incident between my wife and the
deceased - probably on 15th. The deceased was the
administrator of Loke Chow Kit's Istate. When we
subdivided the land there was a payment of £7.00
or $8.00 to be made to the Mumicipality. Earlier
on we had a meeting and all beneficiaries agreed
to pay. Ve asked the deceased to sign. He
refused to sign. DBecause no payment was made the
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work would be delayed. Iy wife asked the deceased
to sign but he refused to sign. The deceased told
my wife that he would look into the matter when he
recovered and came out of hospital.

(Adjourned for 15 minutes. Hearing continues
at 11.45 a.m. Parties as before).

(A cheque No. A.043382 together with applica-
tion and 2 current account cards shown to witness).

I have seen these documents before. They
relate to the opening of a joint account. The 10
cheque is dated 18th July.

Q. Between 13th to 18th, was there further
discussion between you and the deceased
about the opening of a joint account?

A. Ivery time when I visited him the deceased
asked me to hurry up with the opening of the
joint account.

I noticed that the deceased's mental state
was such that it was not necessary for me to hurry
up with the matter. 20

"Sun keng" means the brain is not in order.
"Cheng sun" means the appearance.

I used the word "cheng sun." I told Dr. Loke
Wye Tuck of the deceased's desire to have a joint
account with me. The deceased told Dr. Loke that
he had decided to open a joint account.

On the morning of 18th, I had a discussion
with Dr. Loke. It was between 10.00 and 11.00 a.m.
Dr. Loke telephoned me., He told me the deceased
had decided to open a joint account with me. He 30
asked me to see Kuan !Mun Koh who would handle
this matter. Dr. Loke t0ld me that he dropped in
to see the deceased. After a telephone conversation,
I got in touch with Kuan Mun Koh. I telephoned
Kuan Mun Koh and arranged to meet Kuan Mun Koh
at the hospital at about 5.00 p.m. I met Kuan
Mum Koh at 5.00 p.m. at the hospital. The
deceased was in %Ward 19 - first-class ward.
The deceased was in a room. When I arrived at
the hospital the deceased was sitting on the edge A0
of the bed with his legs dangling. The deceased's
wife was present. Soon after I had arrived, Kuan
Mun Koh also arrived. Xuan was holding a paper bag.
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The intention of Kuan Mun Koh was to open a joint
account for me and the deceased. Kuan Mun Koh

asked the deceased about the joint account with ne.
The deceased said, "Yes." Then !Ir. Kuan took docu-
ments out from his paper bag. He asked the deceased
for a cheque book. The deceased's cheque book was
in the deceased's suitcase. The cheque book was
taken out of the suitcase by Chan Yoke Yin on the
instruction of the deceased.

Kuan !Mun Koh handed the documents he took out
to the deceased. The deceased asked for a pair of
spectacles from his wife. The deceased wore
spectacles. The spectacles were in a drawer by the
side of the bed. Yoke Yin took the glasses for him.
The deceased opened the case and put on the
spectacles by himself, The deceased took the
documents and read them. I can recognise the
documents.

These are the documents the deceased read.
(Witness examines the letter for joint account and
the specimen cards).

The deceased said his hand was swollen and it
was difficult for him to hold a pen. The deceased
inguired from Kuan Mun Koh whether he could use
his thumbprint. Xuan Mun Koh agreed.

Chegue: The handwriting on the cheque was
that of Ruan Mun Koh. Kuan Iun Koh took an ink nad
from his paper bag for the deceased to press, Ruan
Mun Koh told the deceased where to affix his
thunbprint.

Cheque: Before the deceased affixed his thumb-
print, Ruan Mun Koh had written on the cheque and
the deceased had read it. The same procedure was
followed for the other documents. The deceased

was happy.

Q. What did the deceased do after affixing his
thumbnrint?

A. The deceased handed the documents together
with the cheque book to Kuan Mun Koh.

(Cheque - marked D18, Ilandate ~ marked D19.
Two specimen signature cards marked D20 A and B).

I signed the documents on 20th at the bank. I
did not sign on 18th. At the hospital Kuan Itun Koh
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asked for my identity card. I did not have it
with me. So I went to the bank on 20th with my
identity card. After I had signed the documents,
in the evening I went to the hospital. I told

the deceased that I had gone to the bank to sign
the documents. VWhen I gave the information, the
deceased was leaning against the raised portion

of the bed., The deceased was very happy. He asked
me to look after his wife properly. I stayed with
the deceased for half an hour or more. I saw the
deceased's relatives feeding him with porridge.

On 21st I saw the deceased's mother at the
hospital. VWhen the plaintiff arrived, I was
talking to the deceased., The deceased was on the
edge of the bed with his legs dangling. The
deceased sat on his own without assistance. Vhen
the plaintiff arrived, the deceased turned his
head to the side. The deceased asked me who
informed his mother, The deceased was angry with
his mother. The deceased's wife was there. The
plaintiff came together with her adopted daughter.

The next day -~ 22nd July - I went to the
hospital again. I did not see the deceased's wife.
The Plaintiff was there. There was a discussion
between me and the plaintiff. The deceased's
mother told me she did not see the deceased's
wife there and she suspected the deceased's wife
had gone away. I replied that the deceased's wife
would not do that. The plaintiff told me that the
deceased's wife had gone away and that she had no
more money. I told the plaintiff that regarding
money, the plaintiff herself did not have to worry.
I told the plaintiff that the deceased had a joint
account with me. The plaintiff did not say any-
thing. She was quiet.

On 23rd I went to the hospital to see the
deceased.

(Adjourned to 2.15 p.m. Hearing continues
at 2.15 p.ln.).

(Examination-in-chief of DWl continued).

That evening I went to see the deceased
between 6.00 and 7.00 p.m. I saw the deceased
lying down. Both his legs were above the railings
at the foot of the bed and tied to the bed. Both
his arms were stretched out. A piece of wood was
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tied underneath hs arm. There was a stand by the
side of his bed with one bottle hanging. There
was a tube leading from the bottle to his arm. A%
that time the deceased was very weak. He complained
that he did not like his arms to be bound. At
about midnight, the general hospital telephoned me
and I was told the deceased was seriously ill. T
was asked to inform the deceased's wife. I
immediately informed his wife. I t0ld her to go
to the General Hospital to see the deceased. When
we arrived, we were told that the deceased had
passed away.

The deceased's manner of speech when he was
alive? He used tO stammer berore he Spoke.

After the deceased's death, I arranged for
the funeral. The deceased's body was first moved
to the mortuary. When the deceased's body was at
the mortuary, the plaintiff was waiting in a shed
outside the mortuary. I brought the plaintiff to

the mortuary from Jalan Perak. The plaintiff was
then staying at Woh Peng's house at Jalan Perak.

Outside the mortuary, the plaintiff and I had
a discussion. The plaintiff told me that if Yoke
Yin was prepared to go back and worship the
ancestral tablet, she was prepared to recognize
her as the wife of the deceased.

I can remember Loke Siew Kim., She was also
at the shed. Yoke Yin was also at the shed.

Whilst the discussion was going on, Siew Kim
was complaining why all the things used at the
hospital, e.g. flask, could not be given to her.
Yoke Yin replied that all these things were
valueless and had been given to the workers.

I d4id make withdrawal from the joint account
for the funeral expenses. The funeral took
place on 25th July. The body was kept at the
crematorium on 24th.

Q. Can you confirm the Plaintiff's evidence
that she complained at the crematorium that
the deceased had left all his property to
the wife and nothing to her?

A, Yes.
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After the cremation, the next day, I went
to see the plaintiff. I told her that her
daughter-in-law had left £50.00 with me to be
given to her. I refer to Chan Yoke Yin. Chan
Yoke Yin also asked me togive $20.00 to Siew Kim.
I did so. When I gave the $20.00 to Siew Kim,
she snatched away the £20.00. She told me that
since all those things used at the hospital were
not given to her, she would not recognize her
sister-in-law. Siew Kim was very angry. I told 10
her there was no point quarrelling as it was a
small matter., I told the plaintiff it was no
use quarrelling. I told her that after all these
had been settled, we would go and see a lawyer in

order to settle matters concerning the deceased's

Estate. One of the relatives is a lawyer.
His name is Ng Kok Thoy.

I took the plaintiff and the deceased's
wife to see Ng Kok Thoy.

On 29.7.67, I withdrew $2,000 from the 20
account. I handed the money to the deceased's
wife. At the end of July, the balance was trans-
ferred to a joint account - my wife's and my
account. The joint account had a balance of
about #55,000. The joint account of my wife and
myself was under two parts - one under current
account - the other under deposit account. I put
£50,000 as fixed deposit divided into two parts -
one for $10,000 -~ the other for $40,000. In the
current account there were about ¥5,000. 30

Q. Vhy was it necessary for you to have a
joint account with your wife?

A, In case anything happened to me, my wife
could look after the wife of the deceased.

Yoke Yin has never been educated. She can
only write her own name slowly. We explained
to Yoke Yin the nature of the accounts. This
was done before the joint account of myself and
my wife started. She agreed.

I never touched one cent for my own 40
personal use.

I took the plaintiff and the deceased's wife
to see Kok Thoy. Kok Thoy asked the deceased's
wife for documents. Kok Thoy was supposed to
apply for Letters of Administration.
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When the papers were ready, Kok Thoy instructed
his clients to go to the High Court to effect an
affidavite.

On that day, I took the deceased's wife and
the plaintiff to Kok Thoy's office. From there I
accompanied Ali to the High Court. On arrival at
the High Court, at the verandah, there was one
Indian by the name of Phillip. He asked Ali for
the documents for examination. Phillip was a
friend of Siew Kim. Ali handed the bundle of
documents to him. Phillip took the documents and
went away. I could not do anything. Then all of
us went back to Kok Thoy's office. I complained

to Kok Thoy. I took the plaintiff and the deceased's

wife home,

The next day I saw the plaintiff at her house
again. The plaintiff told me she did not wish to
make joint application with the deceased's wife.
She wanted to make a separate application,

Up to the time of the preparation of the
documents, the plaintiff did not object to the
joint application.

The plaintiff said that whatever she wished
to give to the deceased's wife, she would give. I
t0ld her it was unfair. According to the lawyer,
only the deceased's wife and the plaintiff were
entitled to the Estate. The plaintiff insisted
on doing this. I complained to Kok Thoy. Kok
Thoy said he would act for the deceased's wife in
lodging a caveat to prevent the plaintiff from

applying.

There was a probate suit between the
plaintiff and the deceased's wife.

In the months that followed the deceased's
death, the deceased's wife was staying at No. 14,
Jalan Brunei.

Q. For the months of June, July, August and
September, when and how were the rents paid?

A, All rents were paid in the middle ofAugust -
exactly in the middle ofAugust.

That morning in the middle of August, I went to
see the deceased's wife. I saw her at her house
about the collection of rents. After that date,
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I did not see rent collection again. Yoke Yin
t0ld me the owner of the premises wanted to
collect rents., I asked Yoke Yin how much rent
was due. She told me that there were three
months? arrears - June, July and August. I told
Yoke Yin I had money with me.

I was given three receipts for the months of
June, July and August. The September rent was
paid out from the deposit. The transaction for
September was done after I had settled the rentals
for June, July and August. I told the collector
that the deceased's wife would move out at the
end of September. The collector agreed.

Seong Siew Choon's evidence - I have seen
Seong before. I saw him in the middle of August
when he collected the rents. I paid three months'
rents to him.

In lMay, 1968, I got a letter from the
Collector of Estate Duty.

(Pg.33 AB shown to witness).

The reply to the letter on p.33 is at p.34.
In July, 1968, the Collector wrote again (p.36).
He asked me to furnish particulars (evidence) of
joint account.

I replied - (letter at p.37). I disclosed
to the Collector that the entire sum was
provided for by the deceased.

The collector wrote again (gg.38 AB). I
replied on 27th July, 1968 (pg.38 AB). I dis-
closed how I spent the £3,000.

Subsequently I got a demand from the
plaintiff's solicitors on 29.12.1970. Before I
received this letter, I had no indication that
the plaintiff was contemplating action against me.

In October, 1969, I transferred the entire
balance of the deposit account into deposit
account in the name of the deceased's wife.
That was made 14 months before I received the
demand from the plaintiff's solicitors. I did

not transfer the entire balance into the deceased's

wife's name in July 1967 as the deceased had
instructed me to look after his wife. Since Yoke

I settled the rents.
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Yin was illiterate, she could not manage the
account. So I put up a joint account. The

deceased had instructed me not to release the money

immediately.

(Witness adds) -~ The fixed deposit was in the

name of myself and my wife. The interest had to
be added imp my return for income tax. This was

another reason why the balance was not transferred

to Yoke Yin immediately. When the sum was trans-
ferred, the address given was my address. Even
now, Yoke Yin consults me about her financial
affairs.

The deceased and Yoke Yin did not have any
children.

(Adjourned to 10.00 a.m. tomorrow).

Sgd. ABDUL HAMID,
JUDGE,

HIGH COURT,
MATAYA.

CERTIFIED TRUE COPY
‘Sdf/ Illegible

Secretary to Judge
Kuala Lumpur.

25th April, 1973.
THIS 25TH DAY OF APRIL, 1973

(Hearing continues . Parties as before).

(DWl: - Cross—examination by lMr. Sri Ram

I consider myself an honest man. Whatever I
did in this case was done with good intentions.
T held this sum of $60,384.80 in trust for Yoke
Yin. The purpose was to assist Yoke Yin.

I have known the plaintiff for a long time -
since 1954 when I was married. I knew the

deceased frm pre-war. I did not know the plaintiff

then.

(Not agreed bundle ~ p.3 (P3) - Counsel
refers to passage - "Hope your 'Mum' does not
give you headaches with her unchangeable habits
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and obstinacy. Anyway, hope she is quite
contented staying with you eeeess™)e

The plaintiff left the deceased in 1965.
The plaintiff left the deceased because she could
not get along well with the deceased. I could not
get along well with the plaintiff. I cannot say
whether I like or dislike the plaintiff. I was
not aware of the deceased's wealth prior to his
death.

I did not know of the deceased's account 10
No. 4-267 with Kwong Yik Bank. Now I know. I
first came to know of it when the deceased dis-—-
cussed with me about having a joint account with
me. I first came to know of it on the morning of
July 13, 1967. I did not know how much he had
in that account. I came to know of it when I
signed the documents together with him to open
a joint account.

The entire amount was transferred to the
joint account. I know Kuan Mun Koh. His elder 20
brother is Kuan Mun Chew - he was the manager of
the Head Office of Kwong Yik Bank. I have known
the two brothers prior to the Japanese War. They
are related to me., They are my wife's sister's
sons.,

My income is derived from the selling of
orchid plants.

The deceased was 24 to 25 years o0ld when I
first met him. I was then a painting contractor.
The deceased used to go to the office of Walter 30
Grenier - an accountant's office. e met each
other there.

I remember receiving a query from the Lstate
Duty Office in 1968 - (Pg. 36 AB). I was asked
about the relationship between myself and the
deceased, I did not bring this letter to the
solicitors.

(Counsel refers to p.37 AB). This is the
reply written by the solicitors. The deceased
was described as the brother of my wife. It is 40
a true description.

The deceased was not working in 1957. He
practically had no source of income. The deceased
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had inherited properties from his late father.

Prior to admission, the deceased was not
seriously ill for two months. He was not ill
either. He used togo out to town. Before 13th I
met the deceased about a month previous to that
date.

I have known Chan Yoke Yin since the time she
stayed with the deceased. I met her. I first met
her in 1961, I did not know whether she was
working or not. Yoke Yin and the deceased lived
together as husband and wife for 7 years. They
went through Chinese customary rites.

This took place in 1961.
aware of this., The deceased personally informed
me of this. I was there when the ceremony took
place. It took place at No.l4, Jalan Brunei.
Friends and relatives were present. The plaintiff
was not there. No cards were printed. No photo-
graphs were taken., No Chinese priest officiated.
It is not necessary that a certificate should be
signed by both parties according to Chinese
customs. A rarriage certificate form could be
bought from any shop. No certificate was signed
in this marriage. The fact that there was a
marriage was not advertised in any Chinese papers.

I am personally

Before 1961 I used to visit the deceased
often. He was not living with any woman then.

Q. Yoke Yin has never lived for 7 years with
the deceased?
A, I disagree.

I disagree that Yoke Yin only lived with the
deceased as a mistress for 24 years. I disagree
that the deceased never underwent any form of
marriage with anyone during his lifetime.

When I told the plaintiff that regarding
money she herself did not have to worry, I did
explain to her the purpose of the joint account.
The purpose of the joint account was to provide
money for Yoke Yin. I said this to the plaintiff
around 20th. It is not the exact date. It
happened some time past 5.00 p.m. Loke Siew Kim
was present.

I did not receive a letter from Kwong Yik
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Bank asking for any consent to release certain
documents.

(Page 55 AB shown to witness). (Witness
now says%. - I received this letter in September,
1970. The conversation that took place between me
and the plaintiff on 20th July, 1967, came to my
mind. I was surprised the plaintiff wanted to
know about the joint account.

(Page 56 AB shown to witness). This is my
reply. I received this letter (on p.65 AB) 10
dated 29.12,1970. I am aware of the allegation.
I do not consider it serious because the money
had been given to Yoke Yin. The conversation
that took place between me and the plaintiff in
1967 came to my mind. I felt normal when I
received the letter. I took the letter to the
solicitors for reply. I told them the whole
story.

(Page 68 AB referred to). I agree there is
no mention of the conversation I had with the 20
plaintiff on 20th July, 1967 concerning the
joint account. I agree there is nothing in the
statement of defence. I do not have to state
that in the defence. The first time this fact
was mentioned was when my counsel cross-—examined
the plaintiff. This conversation on 20th July,
1967 is not my imagination.

Qe How long after the deceased died you went to
see the plaintiff about taking letter of
administration? 30
A, About one week after the deceased's death.

I had not discussed with Kok Thoy before I
saw the deceased. The first instruction was
given to Kok Thoy three weeks after the deceased
had died.

Yoke Yin, plaintiff, myself, Kok Thoy and
Ali were present when I gave the instruction. I
am one of the executors of the Estate of Loke
Soh Keen.,

I am aware of the formalities before letter 40
of administration could be granted. I am not
aware that a widow alone can apply for letter of
administration. I am aware that a widow by
herself can apply.
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On the advice of Ng Kok Thoy, I requested the
plaintiff to meke a joint application. I brought

Yoke Yin and the plaintiff to see Kok Thoy. I agree

I acted as adviser to Yoke Yin. I did not advise
Yoke Yin to apply for letter of administration on
her own. Yoke Yin had all the papers relating to
the deceased's estate. The plaintiff had no docu-
ment whatsoever. I went through the papers with
Yoke Yin. I did not know the exact assets and
liabilities of the deceased.

I did not advisc Yoke Yin to apply for letter
of administration by herself because the deceased
had a living mother. The purpose of applying for
letter of administration was because the deceased
had not mentioned about all his properties in the
will, So letter of administration had to be
applied for. The deceased had not left behind a
will,

Kok Thoy was to apply for letter of administra-
tion to gather the rest of the deceased's property.
I said this yesterday. I medn the share in the
deceased's father's estdae - motor-car - account in
bank - i.e. the balance in Malayan Bank - another
bank - Malayan Bank in Singapore.

When I said I did not know the exact assets
and liabilities, I meant the exact amount of
assets and liabilities. I have access to the
papers in the hands of Yoke Yin.

When Kok Thoy was instructed, the papers were
handed over to him by Yoke Yin. I did mention
about the 60,000 gift to Kok Thoy.

I do not know whether the affidavit (P2)
contained the same information as the affidavit
prepared by Kok Thoy for a joint application.

I, Yoke Yin, plaintiff and Ali went to the
High Court.

(An Estate Duty affidavit shown to witness).
This was the affidavit taken to the High Court
to be affirmed and it was taken by Phillips. It
was to be affirmed not on my advice but on the
advice of Ng Kok Thoy.

(Affidavit produced. Marked P21). Mr. Kok
Thoy was told of the F60,000 gift.
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(Item 23(b) of P21 shown to witness).
This document was prepared by Kok Thoy. I do
not know why this was not included.

It is not true I and Yoke Yin concealed this
fact - about this g60,000 - from Kok Thoy. I
told IMr. Kok Thoy about the 60,000 gift.

Q. The reason why you did not tell Kok Thoy
was because Yoke Yin herself did not know

a about the g60,000?

A. I disagree.

Estate duty was paid in respect of the
$60,000 some time in February, 1972. I instructed
my solicitors to write to the Estate Duty Office.

I received a letter (p.33 AB) from the
Estate Duty Office.

That was in 1968. The form (p.35 AB) was
sent back to the Estate Duty Office. The estate
duty was paid in 1972. In the form (p.35 AB) I
said the total value of the assets was not known.

At Kok Thoy's office, I asked Yoke Yin to
hand over all the papers to Kok Thoy. I did not
look at the papers.

(Now says) - I went through the documents
that Yoke Yin had, before she handed them to Kok
Thoy. When I said I did not look at the papers,
what I meant was the estate duty affidavit.

(Adjourned to 2.15 p.m. Hearing continues
at 2,15 p.m. Parties as before.

The total value of the deceased's estate was
not contained in the papers Yoke Yin had - the
value of the deceased's share in his father's
estate was not there. The three items in Yoke
Yin's hands were - the Malayan Bank Account,

Kuala Lumpur, the Malayan Bank Account, Singapore
and the motor-car. The amount in the bank accounts
were specifically stated in the bank balances. The
value of the car was not stated. The value of the
car was ascertained by Ng Kok Thoy. Also
ascertained was the deceased's share in his
father's estate. I did not look through the

value given.
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Page 35 AB referred to). When I affirmed
this, I did not know the total value of the
deceased's estate.

I agree I could have found out from Kok Thoy

or Yoke Yin the exact total value of the deceased's
estate. I did not ask them as there was no
necessity for me to know the exact total value.
I was only concerned with the joint account I had
with the deceased. The clerk of Kok Thoy did read
out the contents of the affidavit to Yoke Yin and
the plaintiff. I was present.

After the incident at the High Court, I
immediately went to Kok Thoy's office. After a
discussion with Kok Thoy, I saw the plaintiff for
the second time. It was on this occasion that the
plaintiff said she would give Yoke Yin what she
wished to give., I described the plaintiff as being
unfair, At that time Yoke Yin already had some
sixty thousand dollars to her credit - a
substantial sum. I said it was unfair because
the sixty thousand dollars were given to Yoke Yin
by the deceased during the lifetime of the
deceased., The sixty thousand dollars should not
be included in the estate.

I remember the incident about caveating the
petition filed by the plaintiff. At the time the
plaintiff filed the petition, Yoke Yin was still
instructing Kok Thoy. The caveat was filed by
Kok Thoy. This was followed by a probate suit.
I was not acting as an adviser as Kok Thoy was
handling the matter and he had handed it over to
Mr, Devaser. I was aware that the plaintiff
settled the probate suit by paying 15,000 to
Yoke Yin. Yoke Yin deposited it in a fixed
deposit account in a finance company.

Q. At all times when this application was being
made, you never mentioned the fact of this
gift to anyone?

A. I deny that.

Joint account: I agree that a survivor is
entitle 0 e entire balance of a joint account.
Kuan Mun Koh kmew the purpose of this joint
account (p.6 AB). When he brought the mandate
(D19) to the hospital, he knew the purpose of
the joint account. I agree that the word "trust"
does not appear anywhere. There was a trust.
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I agree the deceased was a well-educated
man. The question of will did not arise when I
had a discussion with the deceased. I did not
suggest a will because this was the wish of the
deceased. I could not tell what was the best
thing he should do.

(D19 referred to). The initial on the
chop "Signature adnitted" is that of Kuan Mun
Koh. The words "signature admitted" were placed
after the deceased had affixed the thumbprint on
18th July, 1967, at the General Hospital, Kuala
Lumpur, at about past 5,00 p.m. The date on the
mandate is 20th. There is no other evidence
besides the cheque which is dated 18th July,1967,
to show that it was made and executed on 1ldth.
On the face of the mandate, it looks as though
the mandate was exXecuted on 20th.

The figure "1-361" written at the top of the
mandate was written on 20th July when I went to
affix my signature.

I have no documentary proof that I was a
trustee of the joint account. I could not have
agreed if someone had said I owned the money. If
someone had asked if I was a trustee of the fund
I would have agreed.

(Page 35 AB referred to). I know what
affirmation is. I filled in only the truth.
I did not conceal anything.

(Paragraph 3 of p.35 AB referred to), It was
deleted. The gift was not given to me., I did not
receive the money. That was why I deleted

paragraph 3.

I did not know I could have written down the
gift given to Yoke Yin. This form was typed by
my wife in my wife's office at Messrs. Shearn,
Delamore & Company.

My wife kmew about this gift. I would not
know why she did not include it. I am not
blaming my wife. My wife has been working in
llessrs. Shearn, Delamore & Company for 15 years
as typist and stenographer. I do not know her
exact appointment.
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(Paragraph 4 of p.35 referred to). This
affidavit was in respect of estate duty of the
deceased's estate.

I did not understand that I had to fill in that
the money did not belong to me.

I received a letter on 19th July, 1968 from
the Collector ofEstate Duty.

This letter is a
It did not

(Page 37 AB referred to).
letter of reply from my solicitors.

say for what purpose the deceased provided the fund.

At this state I had informed my solicitors the
purpose for which the fund was provided.

(Adjourned to 10.00 a.m. tomorrow)

Sgd. ABDUL HAMID,

CERTIFIED TRUE COFY JUDGE,
. HIGH COURT
5d-/ Illegible MALAYA.,

Secretary to Judge,
Kuala Lumpur.
26th April, 1973.

THIS 26TH DAY OF APRIL, 1973

(Parties as before. Hearing continues at
l0.00 Qellls ) .

(DW1: Cross-examination by Mr. Sri Ram
continued. DW1 re-affirmed, speaks in Cantonese).

The account 1-361 did not last only for 11
days.

(Page 9 Not Agreed Bundle shown to witness).
The account was opened on 20th July and closed on
31st July, 1967. After that, there was no
operation through this account. There were
S§5,382.30.

On 31st July, 1967, I transferred the amount
into my name and my wife's name. When I trans-
ferred it, the bank did not get an indemnity from
me for estate duty. The subject of estate duty
wag never discussed. I gave instruction for this
transfer to the manager of the sub-branch - one
Kuan Mun Koh. The amount was transferred to me
and my wife's account at the Jalan Pasar sub-

I do know that this declaration
is in respect of a joint account with the deceased.
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branch. I did not take cash out. It was just a
transfer. I drew a cheque for the sum of
$55,382.30 and paid it into account - 1-365 - a
new account,

On the same day, I withdrew 50,000 from
account 1-365 by means of a cash cheque. That
cheque book was originally allotted for account
1-361 but was subsequently cancelled. On the same
day, I used $50,00 to open two fixed deposit
accounts with Kwong Yik Finance in the name of 10
myself and my wife. Account 1-365 is still open.
There are 10,000 in this account. When I with-
drew the #50,000, there was a balance of 5,000,
With that #5,000, I paid monthly to Yoke Yin her
expenses., I paid her by way of cheques - cash
cheques., After Yoke Yin had signed a cheque, she
would either ask my nephew to cash the cheque or
she would herself go to the bank. At times she
asked me to cash the cheques. I did not obtain
receipts from Yoke Yin. My wife did not sign 20

any cheque.

I d4id not open a joint account in the names
of myself and Yoke Yin because she was illiterate.
In the event of my death, Yoke Yin would not be
able tohandle the matter. I deny that the opening
of a joint account was a sham in so far as Yoke
Yin is concerned.

Dr. Loke VWye Tuck is related to me. He is
my brother-in-law's son. My wife financed Dr.
Loke's educetion. When I arrived at the house, 30
Yoke Yin was there. She was present when Dr. Loke
examined the deceased. I and Dr. Loke spent about
half an hour. Dr. Loke went back to his house to
have his lunch. After lunch, he and I went to the
General Hospital and arranged for an ambulance.
The ambulance vas arranged for 2.00 p.m. The
ambulance arrived at 2.30 p.m. He was carried
into the ambulance. From upstairs, he was carried
down in a rattan chair. Then he was carried on a
stretcher on to the ambulance. I accompanied the 40
deceased to the hospital. Yoke Yin also accompan-
ied the deceased in the ambulance. The deceased
was not breathless when he was in the ambulance.
The deceased was normal, He had no difficulty in
breathing on admission.

Qe On admission, the dector said that the
deceased was very ill and breathless?
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A, I do not know what the doctor said, I was
present when the doctor gave evidence.

The deceased did not tell me he was ill for
two months.

The last time I spoke to the deceased before
he died was on 23rd July, 1967 - past 6.00 p.m.
I left at about 7.30 peme I did not meet Dr.
Deljit Singh that day.

The tube that I saw was connected to the
deceased's left arm.

(P9 referred - entry on 23.7). I deny that
there was no apparatus set up.

18th Julxi 1967: In the morning, I received
a telephone ca rom Dr, Loke. It was past 10.00
a.m. Dr. Loke had already seen the deceased on

his way to work. I arranged with Kuan Mun Koh to
meet him at 5.00 p.m. at the General Hospital.

On the telephone, I told Kuan !Mun Koh that
the deceased had decided to open a joint account
with me. Kuan Mun Koh agreed. He said he would
be free after office hours. After that I put down
the telephone.

That evening I arrived at 5.00 p.m. My wife
was with me in the car.

WVhen the deceased affixed his thumbprint, the
persons present were myself, Kuan Mun Koh and
Yoke Yin. I drove the car to the hospital. I
and my wife were the first to arrive. Yoke Yin
was already there. Kuan M Koh arrived about
half an hour later.

Kuan mun Koh was the one who started the
conversation about the joint account. I did not
have my driving licence in my possession then.

I only take my driving licence along with me when
I go outstation. ‘

(Pg.5 Not agreed Bundle) - Exhibit D18
referred). The cheque book from which D18 was
taken was in a suitcase. In relation to the
deceased, the suitcase was on the bedside table.
The deceased's spectacles were in the drawer of
the bedside table. It was in a spectacle case,
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Kuan Mun Koh opened the subject of joint
account. He took certain documents from the
paper bag. The deceased asked Kuan Mun Koh
whether he brought the documents or not. Xuan
replied he had brought them. Kuan Mun Xoh then
took out the documents from the paper bag and
showed them to the deceased. That was how it
happened.

(Pg.138 notes of evidence referred to).
The deceased asked Kuan Mun Koh whether he came
on account of the opening of the joint account.
Kuan Mun Koh replied, "Yes." It was the deceased
who asked Kuan Mun Koh first. To the best of my
recollection, it was the deceased who asked Kuan
Mun Koh first. I am not quite certain who asked
who first., The documents given by Kuan Mun Koh
were the mandate (D19) and D20 A and B. All the
three documents were handed t¢o the deceased
together. After he had received the three docu-
ments, he asked his wife for the spectacles.
The spectacle case was a plastic case buttoned up.
The wife unbuttoned the case and handed the
spectacles to the deceased. The frame of the
spectacles was gold-plated. I cannot remember
whether the rim was very thin. I did not pay
particular attention how the spectacles were
handed. I know the spectacles were handed to him
by his wife.

Q. In Examination-in-Chief, you said Yoke Yin
took the glasses for him and the deceased
opened the case and took out the glasses
herself.

A. How it happened I cannot remember exactly
but the deceased put on the spectacles
himself.

(D20 A and B referred to). The thumbprints
were affixed on 18th. The particulars were filled
in before the thumbprints were taken. I signed
D20 A and B on 20th July because I did not have
my identity card. My identity card was not
entered before the deceased put his thumbprint.
The figure "1-361" on the top had already been
printed on 18th July.

(D19 referred to).
entered on 18th July.

That was already

(118 (cheque) referred to). All the
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particulars were filled in before the deceased put
hig thumbprint. All the particulars were written
in. Before the cheque was credited, the account
had no money. The accouint 1-361 was only opened
on 20th,.

"Signature admitted" was initialled by Kuan
Ttum Koh on 18th. The chop was also on 18th. He
brought along the chop. The date of the cheque
was 18th July. Vhen the deceased placed his thumb-
print, the date was not written on the cheque.
After the deceased had placed his thumbprint, he
handed the cheque back to Kuan lun Koh. Xuan Mun

Koh then chopped "signature admitted" and initialled.

At the same time, he chopped the date. All this
happened in the deceased's room at the General
hospital, Kuala Lumpur. D19 (mandate) was not
dated when the deceased placed his thumbprint.

Qe Are you aware that it is the plaintiff's
allegation that the thumbprint on D18 was
not that of her late son?

A, I am not aware of the allegation.

(At this state, counsel agree that the thumb-
print on D19 (mandate) be examined and compared
with the thunbprint on D18 (cheque) by the Chemist
together with D20 A and B).

(The Senior Assistant Registrar is to forward
the original documents to the Chemistry Department
forthwith).

Cross-—-examination continued:

D18 was thumbprinted first.
by D19.
and B.

This was followed
Then the two specimen signatures on D20 A

During the hour, the deceased maintained
the same position, i.e., sitting on the bed with
his legs dangling. I left the deceased's room at
past 6.00 p.m.

(P13 referred to). The deceased did not pass
urine in bed at 6,00 p.m.
After I had left, I went home.

tthen the documents were executed, my wife was
at the verandah. The corridor was on the outer
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side of the building. The windows were facing the

corridor.

On 17th, as far as I can remember, I did not
visit the deceased.

Weither I nor Kuan Tun Koh or Yoke Yin
obtained medical advice before the documents were
executed by the deceased nor at the time of the
execution of the documents.

I visited the deceased every evening except
17th. On every occasion that I went to visit the
deceased, he seemed perfectly well and in good
spirits.

The deceased was mentally alert when I saw
him between 5.00 and past 6.00 p.m. on 18th.

On 20%h dJuly I went.
(Adjourned to 2.15 pe.m.).

(Hearing continues at 2.15 p.m. Parties as
before).

(D'l on former oath. Cross-examination by
"r, Sri Ram continued).

The spectacles were in both the deceased's
hends. He had no difficulty in putting the
spectacles on. He had no difficulty in handing
the spectacles back to Yoke Yin. He handed the
spectacles toYoke Yin with the right hand.

Qe You said the deceased gave reasons for his
difficulty to sign?
.-'.’"“‘_0 YGS »

Qe His hand was swollen and he had difficulty
in holding a pen?
A, Yes,

The advice from Kok Thoy was not sought for

either by myself or Kuan Mun Koh in respect of the

provision for Yoke Yin by the dececased.

Q. The alleged thumbprint on D18 was not taken
from the deceased when the deceased was of
sound mind?

A, I deny that.
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Q. The thumbprints on D19 and D20 A and B were
obtained from the deceased when the deceased
was not in a proper frame of mind?

A I deny that.

I signed the mandate on 20th July at Kuan Mun
Koh's office. I did not seek Kuan Mun Koh's advice
on the opening of the joint account. I was with
Kuan fun Koh for about half an hour. It was past
10.00 a.m. - between 10,00 and 10.30 a.n.

I visited the deceased on the night before,
i.e. on 19t%. I ceannot remember whether Kuan Iun
Koh visited the deceased on 19th.,

Qe During the helf hour, did you discuss about
the deceased's health?
A. Yes,

Ve felt that his condition was better than
the condition in which he was, before he was
admitted.

Tt was not possible for me to sign on 18th and
provide the identity card number later. Iy identity
card had to be verified first before I could sign.
It had to be verified by Kuan Mun Koh. Kuan Mun
Koh wanted it to be done that way. Kuan IMun Koh
knows me well,

He was being cautious.

During my association with the deceased, I
sought his advice and he sought my advice. He
respected me. My advice carried weight.

Qe These documents you produced - D18, D19 and
D20 - allegedly executed by the deceased,
were not executed by the dececased on the
date specified on them, but on a later date
when his death was imminent?

A. I deny that.

Q. The documents were backdated?
A I deny that.

I deny that my statement - that every time I
visited the deceased he was well and in good
spirits - is a concoction. Only once during my
visit did I meet Choy Wor Peng. I am clear about
the date. It was on 20%h or 21st at past 5.00 p.m.
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Re-exaninetion by r. Shankar:

On the night of 23rd, the deceased's condition

was worse than the condition he was in on the
previous date.

Vhen I said "perfectly well" I meant that,
when I spoke to him, he was able to speak to me.

The deceased did not sign because the
deceased's hand was swollen and to hold a pen, he
had to bend his fingers. As it was difficult for
him to bend his fingers, he was unable to write.
The deceased said that his hand was swollen and
he could not move it to sign his name.

OQutstanding balance in account 1-365:

Q. Vhen this account 1-365 was started on 3lst
July, #50,000 were deposited and %5,000 were
left in this account. To whom do these
#5,000 belong?

A Yoke Yin.

Qe To whom was the total amount paid - down to
the last cent?
A, Yoke Yin.

Qe A1l cheques which have been furnished to
parties here would prove that?
A Yes.

Qe After all the money in that account had been
paid to Yoke Yin, what d4id you do with that
account?

A I did not close the account. Now my wife
and I make use of the account. Thereafter
every cent in the account belongs to myself
and my wife.

Not a single cent came from either Yoke Yin
or the deceased.

The fixed deposits of £40,000 and 10,000,
when they were in the name of myself and my wife,
the interest was paid into that account.

(Page 16 Not Agreed Bundle referred to).
The sum $1,330.00 was withdrawn for expenses
used in connection with funeral).
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Page 21 and page 35 Not agreed Bundle referred
to). Every cent earned by way of interest was paid
into that account. The withdrawals were withdrawn
from cheques with Yoke Yin's signature and cash was
paid to her.

The deceased was taken by chair downstairs.
He himself went and sat on a chair. He was
carried down. This was done on the advice of Dr,
Loke.

Account number on mandate: Xuan MunKoh wrote

that.

[Page 34 Agreed Bundle - Estate duty declara-
tion - referred to/. This was a letter I sent
enclosing p.35 Agreed Bundle. I sent that on my
own, not through the solicitors.

Settlement of the probate suit: I knew each -
Yoke Yin and the plaintiff - had their own counsel.

(Adjourned to 10.00 a.m. tomorrow).

Sgd. ABDUL HAMID,
JUDGE,
HIGH COURT,
MATAYA.

CERTIFIED TRUE COPY
Sd-/ 1Illegible

Secretary to Judge.
Kuala Lunmpur.
27th April, 1973
THIS 27th DAY OF APRIL, 1973
Hearing continues at 10.15 a.m.).
(Parties as before).
(Mr. Chan Siew Yoon says that he will take at
least two hours for evidence of second defendant
to be adduced).

{Mr. Sri Ram says that he may not finish
cross—-examination today).
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(The Senior Assistant Registrar is to fix
this case for continuation in the first week
of July - preferably 2nd to 6th July, 1973).

(Mr. Shankar applies for PV12 to be in
Court at continued hearing).

(Mr. Joginder Singh assures the Court that
he will subpoena this witness).

Sgd. ABDUL HAMID,
JUDGE,

HIGH COURT,
MATAYA.

CERTIFIED TRUE COPY
Sd-/ Illegible

0 & 8008600008080 0o

Secretary to Judge,
Kuala ILumpur.
27th April, 1973 Adj. to 2nd July, 1973

THIS 2ND DAY OF JULY, 1973

IIr. Joginder Singh with Mr. Sri Ram for Plaintiff.
Mr. K. Shankar for First Defendant.
Mr. Chan Siew Yoon for Second Defendant.

(Mr. Chan Siew Yoon asks that the report
from the Registrar of Criminals be marked as an
exhibit.

Plaintiff's counsel agrees. Marked D22).
DW2: Kwan Mun Koh, affirmed, speaks in English.
49 years. o« 4, Road 59F, Lorong Putri,
Petaling Jaya. Officer-in-Charge, Kwong Yik
Bank, Pasar Road, Kuala Lumpur.

I have been in charge since 1965. Before
that year, I was at the Head Office, Kwong Yik
Bank. I have been at the Head Office since 1953.
I am related to the deceased. I am his nephew.

I know Chan Yoke Ying. She is my aunt.
She was the wife of the deceased.

In July, 1967, Madam Chan came to see me.
It was July 11. It was at my office. She came
to see me saying that my uncle wanted to see me
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after office at No.l4, Jalan Brunei - at my uncle's
flat.

I called on him at 5.00 peme I saw hime, I
noticed he was sick. His leg was slightly
swollen. He could walk about. He told me he
wanted to make provision for his wife. We were
both seated in the hall. He wanted to open a
joint account in joint name of himself and Chow
Yee Wah ~ the first defendant. He wanted his money
in his personal account at Head Office to be trans-
ferred to this joint account. He told me that if
anything should happen to him, Chow Yee Wah would
be able to look after his wife with the money.
He did not tell me how much money he had in his
personal account at Head Office. He wanted me to
find out how much he had with Head Office. I
promised to let him know the next day.

I told my uncle that he could open a joint
account. Before I left I asked him whether he had
consulted Chow Yee Wah., He said he had not done
so. He wanted me to inform Chow and he also
requested me to tell Chow to see him at his flat.
My uncle appeared to me to be normal. I then
left the house., This was not the first time my
uncle had asked me to do something for him. He
used to ask me to put money into his account and
draw money from his account.

The next day - July 12 - I saw my uncle.
I brought with me some forms to show him. Joint
account mandate forms.

(P19 shown to witness). This is the sort of
form I referred to. I showed only this form.

I told my uncle on 12th his bank balance was
$60,000. My uncle appeared to me t0 be very
normal. He could walk about. His leg was slightly
swollen.

That evening I went to see Chow Yee Wah at
his house. I did not meet Chow. He was then in
Dr. Tang's house. I went to Dr. Tang's house.
Dr, Tang is the nephew-in-law of the deceased.
Dr. Tang's wife is Loke Pak Thong. I saw Chow
there. He was attending a dinner party there, I
was not invited o this dinner party. I told him
what happened at my uncle's flat. I told him my
uncle wanted to see him. He said it was rather
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late to see my uncle
go the next day.

that night.
I returned home.

He promised to

On July 13 in the afternoon Chow phoned to
say that my uncle had been admitted to the General
Hospital and that I could see him at the General
Hospital. He did not tell me whether he had seen
my uncle., After office I went to the hospital.

I saw my uncle. He was cheerful. His general
health was normal. My uncle asked me why I did
not turn up the night before as promised. I told
him Chow did not want to go as it was too late.

To the best of my recollection, I went to
see my uncle on 14th. He was normal. He did not
raise the subject of joint account. After that
it was on July 16 that I visited my uncle. His
condition was normal., He raised the subject of
joint account. I told him I discussed the matter
with Chow., He said that Chow came to see him on
13th to discuss the matter but Chow said that
since he was going to be admitted to hospital,
it should be discussed later.

On July 18 Chow rang up in the afternoon to
say that he and my uncle had discussed the matter
and that I should get ready =211 the necessary
documents for my uncle to sign.

I made arrangements with Chow for the signing
of the documents. It was to take place in the
hospital at 5.00 p.m. on 18th. I went to the
hospital at 5.00 p.m. I brought along standard
equipment and forms, By "standard equipment" I
mean stamping pad, date chop and thumbprinting
set., I saw my uncle. My aunt and Chow were
also there. When I arrived, I saw my uncle
sitting at the edge of the bed. He appeared very
normal. He greeted me, He asked me whether I
was busy with my work in the bank. He was in
cheerful mood. I told him I brought all the
forms. I carried the forms and standard equipment
in a paper bag. My uncle told his wife to bring
out a cheque book from the drawer. His wife took
it out from the drawer and she handed the cheque
book to the deceased. The deceased handed the
cheque book to me. He requested me to fill in
the cheque as well as the form. He asked me to
£ill an account of £63,384.80 on the cheque. He
did not mention any figure. He just asked me to
fill in for him. I filled the cheque and form
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and handed the cheque together with the form to him. In the High

He asked his wife for his pair of spectacles. His Court in
wife took it out from the drawer. He put it on Malaya in
himself. Then he read the document as well as the Kuala Lumpur
cheque. ———

No. 6

I then asked him whether the particulars were '

in order. He said it was all right. Then I told g?dﬁsigeggges
him to sign. He asked me whether he could affix
his thumbprint on the document instead of signing Defendant's
as his hand was slightly swollen and that he had Evidence

difficulty in holding a pen. I said he could still
sign but he was afraid his signature may not be Kwan Mun Koh
good. I told him he could affix his thumbprint. Examination

I prepared the stamping pad. He asked me for the

pad. When I handed it to him he pressed his thumb %ggngg%ieé?73
against the pad. He then asked me to guide him
where to put his thumbprint. I pointed out the
spots to him one by one. As I did so, he put
down his thumbprint.

The deceased asked from his wife a piece of
paper to wipe off the ink from his thumb. His
wife handed to him a piece of toilet paper. He
used the paper to wipe off the ink. He himself
wiped off the ink.

(D18 shown to witness). I filled in "pay to
yourself Dollars sixty thousand three hundred and
eighty four and cents eighty only" with crossing
"& Co". Also the date - 18.7.1967. The thumb-
print was that of the deceased.

(D19 shown to witness). I filed in "Loke
Yaik Ho and Chow Yee Wah", I crossed the words
"poth of us"™ and "s" after the word "account®.
The thumbprint was that of the deceased.

I also filled up D20 A and B (identified).
I filled in the account the names "Loke Yaik Ho"
and "Chow Yee Wah" on both cards. The thumbprint
was that of the deceased.

On the cheque (P18) I witnessed the thumb-
print of the deceased. I wrote down "signature
admitted" and I initialled. I did the same for
the specimen signature cards and mandate form.

There is no substance in the allegation that
the thumbprints were taken after the deceased's
death. There is no substance in the allegation
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that the thumbprints were taken when the
deceased was unconscious.,

It is not true that the thumbprints of my
uncle were taken when he did not know what he
was doing.

After I had received the documents from my
uncle, I asked Chow to sign. He did not sign
the documents because he had not brought his
identity card. He would come to my office the
next day to sign the documents -~ the mandate 10
form and specimen signature cards. He did not
come on 19th., He came on 20th in the morning.
He signed the documents. I opened the joint
account.

On the cheque after Chow had signed, I
wrote "Pasar Road Account 1-361" within brackets.
On mandate form (D19) I wrote "A/C No. 1-361
dated 20th July, 1967". On the cards I wrote
"A/C No. 1-361, identity card No. 3665682,
KLM SL 021678, identity card No. 3425548/SL 20
014665, address 1130, Lorong Ayer Kuning,
6, Setapak, Kuala Lumpur, telephone No.621450.

I paid in the cheque. I sent it to Head
Office for clearance. In due course that amount
was transferred to the joint account.

I recorded "signature admitted" because he
could not sign the usual signature. That is
the practice.

On the same day (20th) I went to see my
uncle. He was normal. I told him that the 30
account had been opened. He was very happy.
After 20th I did not see my uncle again.

Everything I did, i.e. the opening of the
joint account - was done in accordance with the
wishes of my uncle. IMy uncle had no children.

I produce the ledger card in respect of
joint account 1-361. (Marked D23). After the
withdrawal of two sums of £3,000 and 2,000
respectively, there was a balance of £55,382.30
as at 31.7.1967. The whole of the balance was 40
drawn out on that day. On that day, Chow and
his wife opened another joint account at Jalan
Pasar Branch of the Bank. That joint account is
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No. 1-365. The whole balance drawn out was paid In the High
into account No. 1-365, I produce the ledger in Court in
respect of account 1-365. %Marked D24). On the Malaya at
same day, a sum of #50,000 was drawn out from the Kuala Lumpur
joint account 1-365. On the same day, Chow and —
his wife Loke Soh Eng opened two deposit accounts - No. 6

one for 10,000 and the other for g40,000. Judge's Notes

There were two application forms for the of Evidence
fixed deposit account. I produce the two forms. Defendant's
(Marked D25A and B). I produce the two specimen Evidence

signature cards. (lMarked D26A and B). At the
back of D26A and B, there is a record of renewals
of the deposit. The deposit account was renewable Examination
once in six months. The two accounts were renewed ond July 1973
four times. The two deposit accounts with with- (continued)
drawn altogether on 31.10.69. When renewing the
deposit accounts, they had to surrender old receipts
for new ones. I produce all the surrendered
receipts - ten altogether. (Marked D27 A to J).

Kwan Mun Koh

(An application form for fixed deposit account
shown to witness). This is an application by Chan
Yoke Ying with Pasar Road Branch of the bank to
open two deposit accounts - one for 40,000 and
the other for £10,000 - dated 31.10.69. (Applica-
tion marked D28). I produce specimen signature
car?s bearing the signature of ladam Chan (marked
D29).

At the bvack of D29 there is a record of
renewals,

Subsequently my bank prepared continuvation of
renewal. %Four cards produced marked D30 A to D).

(D29 referred). It only records two items.
D30 A to D record the subsequent renewals after
first deposit.

D29 shows a total of #50,000.

(D30A referred). The date of renewal was
3044.1970. On the day of renewal, instead of two
deposit accounts, there were eight deposit accounts.
The ®otal amount for the eight accounts was g63,000.
The dates of renewals were slightly different.

There were two accounts of 10,000 renewed on
30.4.1970. Two accounts of g10,000 were renewed
on 8.5.1970. Also on 8.5.1970, there were further
two accounts -~ one for £5,000 and the other for
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£4,000. On 12.5.1970, there was one account for
g12,000. On 21.5.1970, there was one account for
£4,000. Subsequent to these dates, they have

been renewed up to now. DMadam Chan still has
$63,000 deposited with Kwong Yik Bank.

I produce all the surrendered receipts in
respect of all eight accounts. (llarked D31 A to P).

(D24 referred). There were consistent with-
drawals of $200, g300, g500 - sometimes F350 -
from this account 1-365. Withdrawal was for the 10
purpose of Chan Yoke Ying's maintenance. I can
produce the cheques in respect of these with-
drawals. All these cheques were signed by Chan
Yoke Ying at the back.

The ledger card (D24) shows some credit
entries - four credit entries - 1,500, £1,687.50,
#1,687.,50 and #1,687.50.

These sums represented interest earned on
fixed deposits when the deposits were in the name
of Chow and his wife., These sums are shown on 20
the reverse side of B26 A and B.

(Agreed Bumlle - p.32 - referred).

(The last sentence of paragraph C). That
letter is my letter.

(D24 referred). The last item was on
27.12.1969., There is a balance sum of g70.25.
Account 1-365 is continued. The balance £70.25
is s8till on that account.

Cross—examination by Mr. Sri Rar:

Deceased was still in possession of his 30
full mental faculties at all times until his
death?

I made no notes or memoranda of what
happened in the material dates six years ago.

I have a brother Peter Kwan Mun Chew. He
is working at Head Office. In July, 1967 Peter
Kwan was the llanager.

(Pages 27/8 Agreed Bundle referred). I
signed as sub-accountent. I was also holding
the post of Officer-in-Charge. I had known my 40
uncle since my young days. I kept in touch with
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him prior to July 11, 1967. I did not meet my
uncle between lMay to June - two months prior to
July 11, 1967.

The Branch Office was subject to control by
Head Office. There is no one representing Head
Office.

D18 was used to open joint account 1-361.,
This was received at Pasar Road Branch and sent to
Head Office for clearance. If a Chartered Bank
cheque was received, then the cheque would be sent
to Bank Negara for clearance.

My sub-branch was acting as collector of the
proceeds of D18. The Head Office was acting as
paying Banker. D18 was in respect of account No.
4-267 maintained by deceased at Head Office. The
ledger of this account 4-267 is with Head Office.

The Head Office would have full particulars
of an account maintained at the branch office and
vice versa.

11lth July 1967: I met the deceased at his
flat.” I had a conversation with the deceased.
He did not tell me he had not been well two months
preceding 11lth July. He looked well, When I said
he was sick, I was referring to the way he was
walking. He looked a picture of health. I spent
with him slightly more than half an hour. He did
not give me the impression that he was under
expectation of death in a short time.

It is not true I did not discuss the joint
account with the deceased on 1llth July.

On 12th July, I met the deceased again at
about 5.00 pem. I had a conversation with the
deceased. The deceased got up and walked around.
He was in the same condition as the day before.

I did not visit the deceased every day from
11th until he died. I cannot recall meeting

paintiff on any of the dates I visited the deceased

in the hospital except the last day on 20.7.1967.

I remember PW/. She is my cousin. I met her
on the last day at the hospital. I met her on
20th evening., I did not visit plaintiff on 23rd.
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Q. On 20th when you visited the deceased he was
unable to speak or recognise anyone.
A, That is not true.

(Adjourned to 2.00 p.m.).
Parties as

(Hearing continues at 2,00 p.m.
before).

(D2 on former oath).

On 18th July, I received a call from Chow at
about 4.00 p.m. Chow told me that he and my
uncle had discussed the matter and I had to get
all the necessary documents for my uncle to sign.

Chow did not mention anything about conversa-
tion between himself and Dr. Loke. Thut was nod
the first time I knew the deceased wanted to open
a joint account with Chow. When I svoke with Chow,
I was under the impression that the deceased was
going to sign all the documents.

The very first time I knew of the deceased's
inability to sign was when I spoke to him at the
hospital.

I informed Chow that I was not able to come
during office hours. In the ordineary course of
banking business, the banking hours are conducted
between 10.00 a.m. and 3.00 p.m. on week days and
between 9.30 a.m. and 11.30 a.m. on Saturdays.
That would be my office hours. "hen I obtained
the thumbprint of the deceased on D18, D19 and
D20 A and B, I confirm I did so outside normal
office hours.

T arrived at the hoswnital at about 5.00 p.m.
I was with the deceased for about twenty minutes.
I cannot remember whcther I or Chow left first.
Vhen I walked into the deceased's ward, only his
wife and Chow were there, At the hospital, Chow's
wife was there but she was not in the room. During
the twenty minutes I was at the hospital, the
deceased did not alter his position on the bed.
The deceased started conversation regarding the
joint account first. The deceased was righthanded.

Standard equipment: I carry them if someone
wants ©To open an account outside ry premises.
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I handed the mandate and specimen signature
cards to the deceased. I cannot remember with which
hand he received the documents. Before reading
them, he asked for his spectacles. The spectacles
were handed to him by his wife. I cannot remember
whether the deceased received the spectacles with
the case and whether he opened the case, removed
the spectacles and put them on. The deceased put
the spectacles on by using both his hands. I
cannot recall whether my uncle used gold rimmed
spectacles. He had no difficulty in putting on
his spectacles., He proceeded to hold the documents
and read through them. The documents were handed
together with the cheque. The deceased held them
in both hands.

The deceased said he had difficulty in
holding a pen. He had no difficulty in holding
the spectacles.

The cheque was also handed together with the
documents to the deceased. (Now says) - the cheque
was handed to the deceased after he had affixed his
thumbprint.

The deceased called for the cheque book first.
The deceased did not read through the documents
before putting his thumbprint. He read through
the documents after he had put his thumbprint.
He did not query anything.

D18 was thumbprinted first. All the particu-
lars including the date were filled in. The words
"(Pagar Road Account 1-361)" were filled in on
20.7.1967.

I do not agree that the woxrds in brackets
were filled in on 18th. I also wrote "right
thumbprint o Loke Yaik Ho" on 18th.

Qe In the ordinary course of banking practice,
the chop "signature admitted" is placed at
the time of payment of the cheque?

A. No.

Q. The words "signature admitted" mean that the
bank has accepted the thumbprint for the
payment of the sum mentioned in the cheque?

A, No.
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Q. A signature is usually accepted at the time
of payment of a cheque?
A. Correct.

Q. Vhen you accepted the thumbprint of the
deceased, you accepted it as an officer of
the branch office and not as an officer of
Head Office?

A, Yes.

/D19 (p.6 Not Agreed Bundle) referred/
"]1-361% was written on 20th.

/The sentence - "A COPY .eesvs.. abide
thereby" referreg7. I confirm no such rules were
handed to the deceased. The date was not filled
in on 18th.

On 18th I filled in the name of the deceased.

(Counsel refers to p.166 of notes of evidence).
I8disagree that the figure "1-361" was chopped on
18th.

I noticed the deceased's hand was swollen.

Q. In such a case as this where the client is
unable to sign, as a Banker, you would
require a certificate from the doctor in
attendance stating that the dient is unable
to sign and that he is in full possession of
his mental faculties at the time of placing
his mark?

A, In this case he said he could still sign but
he was afraid his signature might not be good.

(Counsel refers to p.170 of notes of evidence).
Qe The first defendant said, "The deceased dd
not sign because the deceased's hand was
swollen and to hold a pen, he had to bend
his fingers?
A I disagree - my recollection is that the
Gdeceased still could sign but did not want
to sign because he was afraid his signature
might not be good because his hand was
slightly swollen.

I did not ask him to try to sign.

10

20



10

20

30

161.

I am not aware of this book by Sheldon -
Practice and Law of Banking Tth ed. (Page 4).

I agree with the statement that if a client
cannot write, he may sign by a mark but his mark
should be witnessed in the presence of the Banker
by a person known to the Banker.

I did not get someone to witness the
thumbprint.

I confirm that neither I nor Chow or Madam
Chan sought medical advice at the time of the
execution of the documents.

After placing his thumbprint, the deceased
returned the documents to me. He handed them to
me with his own hands. The cheque book from which
D18 came, was handed back to the deceased. I do
not know what he did with it. I cannot remember
what happened to his spectacles.

Q. You in conspiracy with Chow and Madam Chan
obtained the thumbprint of the deceased on
D18 and D19 and D20A and B on a subsequent
date and not on 18th and then backdated
these documents?

A, No.

The deceased's condition on 18th was the same
as that of the previous occasion I saw him,.

On 18th I did not obtain the signature of
Chow. I know Chow very well. I wanted the
particulars of Chow's identity card on that day.
He could not produce it.

Chow did not have an account with our branch
office prior to 18th. The deceased did not have
an account with my branch before 18th.

I 4id not visit the deceased on 19th. It
was necessary to have the identity card number
before he signed. This is to identify the person's
identity. I knew Chow very well but still I had
to confirm his identity.

I met Chow on 20th morning before he came to
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office. I and he discussed the deceased's
health. We came to the conclusion that he was
getting better. I was concerned with the
deceased's welfare. I did not ask any doctor
about the deceased's condition because there was
no doctor around.

To me every time I visited the deceased, he
appeared all right. Since I became Banker, I
acted as adviser to the deceased., I disagree
that at the time the deceased executed the
documents, I was in a position to exert
influence over the deceased to execute the
documents. He executed the documents at his
own freewill,

I did not advise him to get solicitor's
advice before opening a joint account.

On 18th July, I did not gain the impression
he was a man uvnder expectation of death in a
short time.

(Adjourned to 9.30 a.m. tomorrow).

Sgd. ABDUL HAMNID
JUDGE,
HIGH COURT,
MALAYA.

CERTIFIED TRUE COPY
Sd -~/ Illegible

SLCRITARY TO JUDGE
KUALA TUIPUR.

3rd July, 1973.
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This 3rd day of July, 1973 In the High
Court in
(Parties as before). Malays at
Kuala Lumpur
(DW2 re-affirmed). —
No. 6
Cross—examination by Mr. Sri Ram continues: Judge's Notes
of Evidence

I did issue a cheque book in respect of
account 1-361 on 20th July in the afternoon to Chow. Defendant's
The c?ique book vas with Chow from the time I issued Evidence
it ti the time the joint account came to an end.

It is not necessary to accept cash to open an Kwan Mun Koh
account. The thumbprint did not tally with the Cross~
signature appearing in the specimen card at the examination
Head Office. It is not necessary that they should 3rd July 197
reject the cheque although the thumbprint was not y -
on the specimen card at the Head Office. When D18

was received in this case, the Head Office tele-

phoned me to confirm whether the thumbprint on the

cheque was that of Loke Yaik Ho. I confirmed it.

The sub-accountant in charge of current account

telephoned me - lr. Kam.

D18 was not endorsed to the deceased and Chow
as it was made payable to "yourself" i.e. the sub-
branch to account 1-361.

I d4id not keep a record of conversation with
Kam regarding the confirmation of Loke Yaik Ho's
thumbprint.

(Page 29 Agreed Bundle referred).

(Page 32 Agreed Bundle referred).

(D23 shown to witness). The account lasted
only 11 days.

I have heard of the term "accommodation
account.” I do not know what it means.

On 19th the joint account had not been opened.
From 18th July onwards I had no notice of the
deceased's progressive mental deterioration.

I do not agree that I should have suspended
the opening of the joint account until I heard
further of my uncle's health.

After account 1-361 was closed, the same cheque



In the High
Court in
Malaya at
Kuala Lumpur

No. 6

Judge's Notes
of Evidence

Defendant's
Evidence

Kwan Mun Koh
Cross-—
examination
Jrd July 1973
(continued)

l64.

book was used for account 1-361 was used for the
new joint account between Chow and his wife.

When I allowed Chow to draw money from
account 1-361, I did not ask for indemnity in
respect of estate duty.

(A specimen signature card in respect of
Head Office account 4-267 produced and marked P32.
Application for the opening of the account is
produced and marked P33. A statement of account
is produced). This is the last ledger account. 10
(Marked P34). With the transfer of the money,
that account was no longer subsisting.

I said yesterday I could produce cheques
drawn by Chow and endorsed by Madam Chan.
(Thirty-seven cheques shown to witness). Thirty
of these cheques were drawn on account 1-365 and
endorsed by ladam Chan. (Produced and marked D35).
There are four not endorsed. (Marked D36).

There were also endorsements by either Chow
Yee Wah or Chow Chee Kong - apart from endorse- 20
ment by Madam Chan in D35. D35 and D36 were all
with the bank after they had been cashed. It is
not the practice in the Branch to return checues
after they have been cashed.

There is no date of the endorsements. The
cheques were endorsed by Madam Chan before they
were cashed.

(ifr. Shankar wants to know whether these
questions, suggesting dishonesty on the part of
the bank, were asked on the instruction of the 30
plaintiff).

(Mr. Sri Ram: These questions were asked on
the instructions of the plaintiff).

T call Madam Chan "aunt".

The deceased and Madam Chan did not undergo
any form of marriage ceremony. He first met Madam
Chan in 1962. I do not know how many years they
lived together.

I heve heard of trust account - for
Trusteeship. I agrec nowhere in D19 was trust 40
mentioned. This is not & trusteeship account.
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Account 1-361 was not a trusteeship account;
neither was account 1-365.

Account 1-361 -~ the survivor is entitled to
the account.

Standard equipment:

Qo The so-called standard equipment you brought
because at that time you knew he was not in a

position to sign due to his unconsciousness.
A. Not true.

Re~-examination:

If a cheque is drawn on Kwong Yik Bank Head
Office, it is sent to Head Office for clearing.
After I had prepared the cheque, I handed the
cheque book together with the documents to the
deceased. At that time I had already filled in
the documents.

After receiving the documents with the cheque
book, he asked for the spectacles. The deceased

read the cheque 2nd the documents at the same time.

I asked him whether the particulars were in order.
He said they were all right. I told him to sign.

He thumbprinted the documents and the
cheque all at the same time one after another.
The cheque was torn from the cheque book after
the thumbprinting. He asked me to tear off the
cheque from the cheque book. I handed back the
cheque to the deceased.

The same cheque book was used for account
1-361 and account 1-365.

The cheques in D35 show account 1-365. Some
show cancellation of account 1-361., The cheque
that does not show cancellation came from another
cheque book.

(Page 32 Agreed Bundle referred). The letter
was written by me. What I stated in the letter -

that I saw him every day until he died -~ was wrong.
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Court: T said that because this was a typing
error., It was meant to be 1llth July - not 1l2th.

T had omitted the word 'almost!?.

(Court adjourned for 15 minutes).

(Hearing continues).

DW3: Chan Yoke Ying, affirmed, speaks in
Cantonese. 46 years. No.4, Hot Spring, Kuala
Lumpur.

Loke Yaik Ho was my husband. I cannot read
or write. !My husband taught me and I know how to 10
sign my name.,

In 1967 my husband vas admitted to the General
Hospital. A few days after his admission the
question arose as to my household expenses. My
husband gave me a chegue for g200. When the
cheque was prepared I was at the hospitsl. It was
written by one Kwan Mun Chew. I was at that time
standing opposite my husbard. Kwan IMun Chew was
also standing opposite my husband. The cheque was
signed by my husband. I can't identify the cheque 20
as I do not know howt read. After the cheque was
signed, ny husband tore it off from the cheque
book and gave it to me for my household expenses.
He asked me to take the cheque to see one Ah Sung
to exchange it for cash. Ah Sung was ny landlord.
I followed my husband's instruction. To see Ah
Sung, I went to Ah Sung's house at Pasar Road.

I met my landlord's son.

I told him that my husband had asked me to
see him to change the cheque for cash. He did 30
change it.

I was present when my husbzand thumbprinted a
cheque for $60,000 (or sgg.
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I know the plaintiff.

Qe It is suggested by the plaintiff that you,
Chow Yee Wah and Kwan Mun Koh conspired to
obtain the deceased's thumbprint on the cheque
when he was either dead or unconscious to a
point that he did not know what he was doing?

A, The plaintiff is telling a lie.

After my husband's death, I received a letter
addressed to my husband from my landlord. I can
produce the letter and envelope. (ilarked D37 for
identification - envelope D37A). At that time, I
was staying at Jalan Brunei - a flat on the second
floor,

Subsequent to my husband's death, Soong Siew
Choon came and told me my husband owed him three
months' rent. I paid the three months' rent. I
obtained receipts. Soong Siew Choon also gave me
a red envelope with an address, Soong Siew Choon
was the son of my landlord.

(Red envelope marked D38 for identification).

(Mr. Shankar says he is making witness
available for cross-examination).

Crogs—-examineation by Mr. Joginder Singh:

I and the deceased had a small tea party on
the occasion of our marriage. Normally this was
what we Chinese people do. This was held at our
house in 1961l. I cannot remember what month.

No invitation cards were printed or sent out.
No photographs were taken of our marriage. Ve did
not sign a certificate of marriage. The marriage
was not advertised in Chinese Newspapers.

At the tea narty, some of those present were
my husband's friends. One of them was the
brother of my husband and Chow Yee Wah, Plantiff
was not present. My husband did not recognize
her as his mother.

I do not know Loke Siew Kim.

We did not take photographs because we did
not like to take photographs.
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I agree I and the deceased were not
married. It is not true I lived as his mistress
with him for two years before the deceased's death.

Court: I lived with the deccased for over
six years.

I had never stayed in llelaka but I had been
to llelaka. I did not visit llelaka when the
deceased was hospitalised in July, 1967.

I visited the deceased every day when he was
in hospital. I was concerned about his health. 10
The doctors were very proud and I did not know
how to speak English. So I did not ask about my
husband's health. Now I am learning Bahasa
Malaysia. I knew a little in 1967.

I had not seen a Chinese doctor attending
to the deceased,

The deceased was never unconscious outside
the flat in the morning before he was admitted
to hospitel.

The deceased was taken to hospital because 20
his hands and legs were swollen.

Then cheque (P10) was signed, the deceased's
hand was a bit swollen. Vhen the deceased put his
thumbprint on D18, his hand was also swollen. The
swelling was slight.

On the day of his admission, I did not know
whether he suffered from some other disease. The
deceased did not look pale. He was not short
breath.

In the flat before admission, the deceased 30
was sitting - not confined to bed. At the time
of admission, I was at the hospital. Vhen the
doctor examined him, I was present. At the
hospital before admission, the deceased was not
short of breath. The deceased had not been i1l
two months prior to admission. The swelling of
the leg and hand caine one night before his
admission.

From the time the deceased was admitted to
the hospital until his death, the deceased was 40
in full possession of his mental faculties.
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I did see the plaintiff at the hospital
during the time the deceased was hospitalized,
I cannot remember when I first saw the plaintiff,
I saw the plaintiff three or four days prior to
the deceased's death. I saw the plaintiff two or
three days after the thumbprint was taken.

On 18.7.67 the deceased asked Kwan Mun Koh to
do something for him - to open an account - about
$60,000. The deceased asked him to get an account
opened in the names of Chow Yee Wah and the
deceased, This was the first time the deceased
asked Kwan Mun Koh to open the account. Before my
husband's admission to the hospital, he asked me to
go to Pasar Road. He had something to ask Kwan
Mun Koh to do.

I was not with the deceased the whole day on
the day the thumbprint was taken. On that day, I
went to the hospital at about 9.00 o'clock in the
morning. I left the hospital at lunch hour. I
went back to the hospital in the afternoon at
about 5.00 p.m. There was nobody else apart from
the deceased. Later Chow Yee Wah came, His wife
also came but she stayed outside. Chow Yee Wah
came a while later., He talked to my husband.
The deceased was sitting on the bed. Chow Yee Wah
talked to the deceased for a little while. Kwan
Mun Koh came. I did not see the time. I cannot
remember how long Kwan Mun Koh stayed there -
about half an hour.

When the deceased saw Kwan Mun Koh he asked
him whether he was going to open an account.
Kwan Mun Koh said, "Yes." Later Kwan Mun Koh
gave some papers to my husband for him to see.
I canmmot remember what papers these were. Kwan
Mun Koh wrote on those papers before he gave them
to my husband. My husband asked me to get the
spectacles from inside the cabinet beside my
husband's bed. The deceased held the papers with
both hands. He was a bit clumsy. The spectacles
were in a case. 1 opened the case and gave the
spectacles to the deceased. The deceased took
out the glasses himself. He unfolded and put the
glasses on himself, After putting on the glasses
he read through the papers. 1 cannot remember how
long he read. Aft-r reading he handed the papers
back to Kwan Mun Koh. The deceased then removed
the glasses, folded them and handed them back to
me with the right hand.
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The spectacles were of gold plated frame.
I cannot remember whether it was a thick or thin
frame.

My husband asked me to take out a cheque
book. This was after he had handed back the
papers to Kwan Mun Koh. I took it out from my
husband's leather bag. The bag was on the top of
the cabinet beside my husband's bed. I handed
the cheque book to the deceased, The deceased
handed it to Kwan Mun Koh to write., I saw at a 10
glance Kwan Mun Koh writing. After writing,

Kwan Mun Koh asked my husband to sign the cheque
as well as the papers. My husband said he did
not want to sign but wanted to put his thumbprint
on it. He told Kwan Mun Koh that his hand was
clumsy. After he had said that, Kwan Mun Koh
gave him a stamp pad +to put his thumbprint on
the cheque.

The deceased said he was clumsy in signing.
His hand was slightly swollen. He said to Kwan 20
Mun Koh that he could not sign because his hand
was swollen.

My husband affixed his thumbprint to the
documents. He affixed it himself,

The deceased had some difficulty in affixing
his thumbprint.

When the deceased affixed his thumbprint,
neither I nor Kwan Mun Koh nor Chow Yee Wah asked
for any doctor to be present. There was no doctor
around. 30

I cannot identify the papers on which Kwan
Mun Koh did some writing because I did not see
them before.

I did not myself have a look at the papers.
I did not know the contents of these documents.

After detaching the cheque from the c¢heque
book, Kwan Mun Koh gave the cheque book back to
my husband.

I am certain of that. Ify husband gave the
cheque book back to me and I put it back into the 40
bag. The cheque book has been burnt on the day
of his cremation.
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(Adjourned to 2.15 p.m.)

(Hearing continues at 2.15 pem.).
(Parties as before).

(DW3 on former oath).

The account was to be opened in the names of
the deceased and Chow Yee Wah. Chow Yee Wah did
not sign any document at the hospital. Chow Yee
Wah was supposed to sign some documents. I over-
heard him telling Kwan Mun Koh that he did not have
his identity card. I do not know whether it was
strange or not. I overheard my husband telling
Chow Yee Wah to go to Kwan Mun Koh's bank and to
bring his identity card. I do not know whether he
did that.

On 18th - I am not clear as to who left first.
I left some time past 6.00 p.m. At about 6.00 p.m.
the deceased did not pass urine in bed.

The next day I visited the deceased for a
while., I went to visit him in the morning at
about 9.00 a.m. I talked to him for a while and
then left. I did not see the time.,
five to ten minutes.,

It was about

The deceased asked me to buy things for him
to eat. I did not see Choy Vioh Peng. I did not
know who is Loke Siew Kim.

I am not clear whether I went to see the
deceased on the afternoon of 19th.

WVhen I saw the deceased, he appeared to be
about the same. He was not seriously ill.

On subsequent days, the condition of the
deceased appeared to be the same.

One day I saw Choy Woh Peng at about 11.00
a.ms = two or three days after the thumbprint was
taken. The plaintiff was with her.

I did not see Choy Woh Peng and the plaintiff
on the day after the thumbprint was taken.

I visited the deceased on the last day
before the deceased died in the evening. That

In the High
Court in
Malaya at
Kuala Lumpur

No. 6

Judge's
Notes of
Evidence

Defendant's
Evidence

Chan Yoke
Ying
Cross-
examination

3rd July

1973
(continued)



In the High
Court in
Malaya at
Kuala Lumpur

Egp—

No. 6

Judge's
Notes of
Fvidence

Defendant's
Evidence

Chan Yoke
Ying

Cross-
examination

3rd July

1973
(continued)

Re-
examination

3rd July
1973

172.

night I saw the doctor tie up my husband. I left
after that. I did not know what time it was.
Choy Yee Wah came and asked me to go back. I saw
a rubber tube in the deceased's hand.

Whilst I was living with the deceased, the
plaintiff came to live with the deceased. She
left the house. My husband chased her away.

The plaintiff did not live for a year with
the deceased.

When I first got married to the deceased, I
asked the deceased to look for his mother and
bring her back to live with us. At first my
husband did not agree. Later he brought her back.
It is not true that the deceased recognized his
mother.

I do not agree that the story of Kwan Mun
Koh taking the thumbprint of the deceased was a
concoction. It is a fact,

The deceased was not in a state of
unconsciousness when the thumbprint was taken.

The cheque for £200 was signed in the after-
noon at about 6.00 p.m. I did not cash this
cheque from Soong Siew Choon.

(D37 and D38 identified. Counsel asks why
she did not show these to Siew Choon).

At first I did not kmnow that Siew Choon said
that the money was paid as rent. After my return,
I searched the house and found D37 and D38 and
took them to Chow Yee Wah and asked him what
these documents were. I remember Soong Siew
Choon had given me his Lipis address.

I d4id receive D37 and D38 in July, 1967.

Re~examination:

In addition to these (D37 and D38) I also
gave Chow Yee Wah some rent receiptse.

Tea Party: At that time my husband gave me
a diamond ring. My husband said that this was
because we were husband and wife.
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I do not know Loke Siew Kim., I know Nui Thow.
I do not know whether she is an adopted daughter or
bought child of the plaintiff.

Landlord's sons He is the landlord's son.
(Soong Siew Choon identified).

(P¥12 recalled for cross—examination.
cation made by Mr. Shankar.
English.)

Appli-
PW12 re--affirmed in

(P10 shown to witness). I was shown this
cheque when I gave evidence previously. I said
this cheque was given to me on the first week of
July - after I had a look at the cheque. I saw
that the date of that cheque was 17th July.

I maintained that the cheque was given to me
for rent by the deceased.

I could not remember whether I saw him signing
the cheque.

If I had seen the deceased in the early part
of July I would have collected the rent Hr July
and June.

Nobody had refreshed my memory before I gave
evidence that I get the cheque in the early part
of July. Nobody discussed with me before I gave
evidence. I remembered that I got the cheque in
the early part of July when I saw the cheque., This
is because I always went on the first week of the
month to collect the cheque.

I never collected postdated cheques from the
deceased.

When I received the cheque, it could have been
T7th or 17th July. I am not sure.

Before I was confident I received the cheque
on the first week of July.

(Counsel refers to p.92 of notes of evidence).
I said I knew after July 1967, that Loke was ill.

(D37 referred). This is my father's letter
and it is his signature. (Marked D37).

(Mr. Joginder Singh has no objection to it

I think the cheque was already written.
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being marked as an exhibit but disputes the
truth of the contents).

T used to go to the deceased's flat to
collect the rent on my father's behalf,

My father is a truthful man.

I do not agree that I was mistaken because
I could have cashed the cheque and kept the money
and not given it to my father,

I and my father lived in the same house in
Lipis. Even though I and my father lived in the 10
same house, he did not know when he wrote this
letter of 25th that I had collected the rent.

My father would know if I had left for Kuala
Lumpur to collect rent.

(D16A and D16B shown to witness). The
signatures are that of my father. (D16A is dated
1.6.67 and D16B is dated 1.7.67).

I agree that if my father had written
receipts on 1.6.1967 and 1.7.1967, he would not
have written the letter of 25th July. The letter 20
asked for the rent to be paid to him.

a k(g3%3g§ferred). It is in my handwriting.
arke .

Re~examination:

No.l4, Jalan Brunei is my house. I have a
title to it. He collected the rents because he
paid for the house.

(P10 referred). My endorsement is at the
back.

Witness released. 30

DWi: Dr. Loke Wai Tuck, affirmed, speaks in
nglish, s, Jalan gu, Damansar Heights.

In 1967 I knew Loke Yaik Ho. He was my
uncle. I met Chan Yoke Ying on 13.7.1967. VWhen
I went into her house, I called her "Sei Sam" -
fourth auntie. I regarded her as my uncle's
Wife .
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In July, 1967 - 13th - Chow Yee Wah -~ another
uncle - came to my dispensary and said my uncle was
sick and wanted to see a doctor. He suggested that
I came along. (First defendant identified). I
agreed. I had a rough idea where Loke Yaik Ho
lived. Chow took me to Yaik Ho's house.

I arrived at the deceased's house. I cannot
recall exactly the time but it was approximately
after lunch. I did not see the deceased immediately.
My uncle was in the bathroom. Roughly I waited for
about half an hour., Finally he came out. He was
fairly clean. He was on his own but I could see he
was walking very slowly. I examined him. After
examining, I told him I would refer him to the
General Hospital. I made arrangement for him to be
admitted to the hospital. He was admitted to the
hospital that afternoon. At that time I lived at
No.l, Jslan Mayang, Off Jalan Yap Kwan Seng. My
dispensary was at 133, Jalan Pahang. To go to my
dispensary, I had to pass the General Hospital
every day.

On my - way to work, I dropped in to see him
at the hospital. Sometimes in the afternoon I
again dropped in to see him. At all times when I
saw him, he was mentally fully alert. His manner
of speech - he had a stammer. He had a very bad
temper. Anybody he did not like he would abuse
him or her,

After my uncle was admitted, Mr. Chow got in
touch with me again. Chow told me that the
deceased had asked him to open a joint account.

I discussed this with the deceased. In my mind I
knew that my uncle was seriously ill. I went to
my uncle and asked him whether he had any money
to use because he might have to pay medical fees
and other items while in hospital - maintenance
of housekeeping and I also asked him about his
future.

He said he had spoken to uncle Chow and it
was being carried out - the matter - financial
matter - was being attended to.

My visits continued until the day he died.

Mr. Chow gave me this information a few days
after the deceased was admitted.
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Once I saw the deceased standing near the
window and on most occasions, I saw him sitting
at the edge of the bed,

Only once when I visited him I saw a doctor
in attendance.

Cross-—-examination:

It is not quite right that my education was
financed by Loke Siew Eng.

I was on scholarship. It was given to me by
the Services Canteen Trust Fund, Australia., I
was elgible for this scholarship because my
father was with the Royal Australian Air Force
during the Second World Var.

Madam Loke Siew Eng used to give me some
pocket money and some money to come back on
holidays. Madam Loke Siew Eng is my father's
sister. I am grateful for what she had done for
me.

Q. I put it to you that you are not giving
truthful evidence.

A. I deny it. I have taken the oath to tell
the truth.

I remember on 30th June when some doctors
were in the witnesses'! room, I joined them in the
witnesses' room. I was called to be a witness.

The last time I saw my uncle (deceased) was
many many years before 13th July. I remember
13th July because when this case came up, I knew
the case history of my uncle and I was subpoenaed
to give evidence. So I checked the dates in my
case history card.
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Condition of the deceased on 13th: I noticed
he waS very snort ol breath. 1 thought he was
seriously ill and told him I had to put him in a
hospital. I examined him all round. My uncle was
gasping for breath after coming out from the bath-
room, having to go down the stairs. I was not with
him at the time of his admission.

I did not visit the deceased on 18th itself.

I did ask my uncle for his case history. 1
cannot remember it exactly. He told me for two
months he had diahrroea six to ten times a day.
That would weaken him,

His mental state was normal.

I called to see the deceased on the morning
of 14th before going to work at about 9.00 a.m.
I stayed with him for five to ten minutes. On
every occasion I visited him, I stayed with him
for roughly ten to fifteen minutes., I did not
examine the deceased on 14th., I felt his pulse,
felt whether there was swelling on the leg.
His condition on 1l4th: He was up and around the

ward - somewnere at the corner, I had to wait

for him. While waiting, I noticed a beer bottle
by his bedside., VWhen he finally appeared, I asked
him whether he had beer. He smiled. I told him
off and asked him not to take beer., He was
supposed to be in bed.

It is not true that my uncle did not under-
stand simple instruction. It was just that he
liked drinking.

On 15th:
him in
his leg.

I visited him on 15th.
e morning around 9.00 a.m.
I did not make notes.

I visited
I examined

Condition on 15th: He was still about the same.,

He st1 ad snhortcening of breath and oedema of the
leg. His mental condition was normal., Vhen I
conversed with him, he answered normally. His
mental state was always the same.

During the few minutes I was with him he
appeared normal. He behaved normally. He was
not in a confused state of mind.

I saw the deceased on 16th in the morning at
about 9.00 a.m. His condition: Mentally he was
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8till normal but physically his oedema did not
seem to subside to the extent he would regain
normal breathing. He still had to breath at
increased rate and had to sit upright on the

edge of the bed. A person who is short of breath
would feel more uncomfortable if he sits upright.
I visited him not more than two or three
occasions in the afternoon from l14th onwards.

On morning of 18th: As far as I remember,
his physical condition was still short breath.
It seems to me every time I was there, he was
sitting at the edge of the bed looking out of
the window,

Mental condition: From 14th to 18th it would
seem t0 me that his mental condition was normal,
Sometimes he asked me about golf.

To my mind, during the periods I visited my
uncle, he appeared to me to possess his full
mental faculties.,

On 18th he was not in a confused state of
mind. He was not in a state of drowsiness., I
visited the deceased again on 19th. He was not
in a state of confusion nor drowsiness. Vhenever
I visited my uncle, except for the last o days,
he was always awake., During the last two days he
died - towards the end he deteriovated. He was
asleep when I visited him. I did not wake him up.

On 19th I noticed he had shortness of breath.
On 20th I do not think I found him in a state of
drowsiness, Up to 21st the deceased was still
all right. I did not notice him to be in that
state of confusion. I did not see or hear him
behaving like a confused person or a person in
any delirium.

Most likely I visitcd the deceased in the
morning.

On some occasions I noticed instrument for
catheterising. I cannot be sure on what days.
He complained that it made him want to urinate.

On 23rd the deceased was asleep when I
visited him. I Ao not know whether he was in
a coma.
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Re-examination:

The deceased complained that the catheter was
very uncomfortable. The deceased spoke to me
rationally.

Witness released.

(Adjourned to 9.30 a.m. tomorrow).

Sgd. ABDUL HAMID,
JUDGE,
HIGH COURT,

MALAYA.

This 4th day of July, 1973

(HEaring continues at 9.30 a.m.)
(Parties as before).

DW5: Peter Kwan Mun Chiew, affirmed, speaks in
glish. years. enior Manager, Kwong Yik
Bank Berhad.

I am related to the deceased Loke Yaik Ho.
He was my uncle., He was admitted to hospital on
13.7.67 and died on 2407.67.

I paid him a visit once on 16.7.67 at about
6.00 peme I was with my wife. I saw my uncle.
He was sitting on the side of the bed with his
legs dangling down. The deceased's wife was
also in the room. I wished him as I went into
the room. He said, "hello" nodding his head.
I had general conversation with him. He appeared
to be quite normal. He talked to me rationally.

He asked me to draw a cheque for him. He was
trying to reach for his cheque book at the bedside

table. I helped him to get the cheque book out.
I asked him how much he wanted towrite. He said
£200. He asked me to write "cash". I did write

the cheque as instructed.

After I had written the cheque, I t0ld him
that it was 16th evening and the bank was closed.
I asked him whether I could write the date as
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"17th". I then passed him the cheque for his
signature. I put it on the trolley table and
pushed the trolley table to his front. He signed
the cheque with his own hand. He tore the cheque
out from the cheque book. He handed the cheque
to his wife. He did not say anything to his wife.

After that the deceased wanted to be back
on the bed., He had some difficulty in putting
his leg up. I helped him to put his leg up.

He was then lying down. I had, after that, a
few words of conversation with him. I bade him
goodbye and left him. It was a guarter to seven
when I left him.

(P10 shown to witness). This is the cheque
I prepared for him. (P10 identified).

Cross—examination by Mr., Sri Ram:

The cheque was drawn on Head Office account.
I did not offer to cash the cheque. There is
nothing to indicate it was written on l6th.

Q. The cheque was not written on 16th at
6.00 pem. but on the first week of July?
A. I do not agree.
The cheque book was in the drawer, I did
not notice a suit case on the table.

I did not see the deceased gasping for
breath.

There was a sub-accountant in 1967 b& the
name of Mr., Kam.

Q. On 16h evening the deceased was not in
full possession of his mental faculties?
A, 1 disagree.

Re-examination: No.

Witness released.
(Defendants' case closed).

(Counsel for both parties to submit written
submissions by 11.7.1973. The written submissions
will also be exchanged between the plaintiff's
and defendants' counsel.
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Reply to the written submissions, if any, In the High
shall be submitted on or before 13.7.1973. Court in
Malaya at
Sgd. ABDUL HAMID, Kuala Lumpur
JUDGE, e
HIGH COURT, No. 6
MALAYA,.
CERTIFIED TRUE COPY Judge '8 Dotes
...587/ Tllegible 4th July 1973
SECRETARY TO JUDGE (continued)

KUALA LUMPUR.
5th July, 1973.

Noo 7 NO' 7
Judgment Judgment
26th November
JUDGMENT OF ABDUL HAMID, J. 1973

This is a claim brought by the Plaintiff Choo
Ah Pat against Chow Yee Wah the first defendant
and Kwong Yik (Selangor) Banking Corporation,
Limited the second .defendants.

The plaintiff is alleging -

(a) that cheque No. A043382 for £60,384.80
purported to be drawn on July 18, 1967
on the second defendants by her son Loke
Yaik Hoe who died on the morning of July 24,
1967 was invalid and of no effect as the
cheque -

(i) was never and is not the deceased's
cheque, and/or

(ii) was obtained from the deceased by the
first and/or second defendants their
servants or agents by exercising undue
influence on the deceased and/or when
the deceased was of unsound mind,
memory and understanding and/or was
fraudulently raised by the first and/
or the second defendants their servants
or agents;

(b) that the documents purportedly executed by
the deceased on July 20, 1967 whereby the
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(c)

(d)

182.

deceased was alleged to have opened a joint
account with the first defendant (Account
No. 1-361) on July 20, 1967 at the second
defendants! sub-branch No. 55, Jalan Pasar,
Kuala ILumpur were invalid and of no effect
for the said documents were -

(1) never and are not the documents of the
deceased;

(ii) obtained from the deceased by the first
and/or second defendants their servants
or agents by exerting undue influence
on the deceased and/or when the
deceased was of unsound mind, memory
and understanding, and/or

(iii) forgeries or false documents and
fraudulent documents concocted for
fraud by the first defendant and/or the
second defendants their servants or
agents;

Alternatively if the Court should hold that
the said cheques and documents were validly
and lawfully drawn and executed by the
deceased that -

(i) the authority given to the second
defendants to honour the said cheque
and/or to open the said joint account
was revoked by the subsequent mental
condition and/or mental disorder of the

deceased and/or by the deceased becoming
unsound of mind, memory and understandings;

(ii) the rule of survivorship at law (if any)

and/or the directions given in the said
documents as regards the survivor of
the deceased and the first defendant
being entitled to the monies standing
to the deceased's credit in the said
joint account at the time of the
deceased's death was and has been over-
ridden by equity.

that the deceased's signature (or thumbprint)

on the alleged cheque No. A 043382 for
$60,384.80 was a forgery and/or unauthorised
signature within the meaning of section 24
of the Bills of Exchange Ordinance, 1949;
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(e) that the first and/or the second defendants In the High
were not holders in due course of the alleged Court in
cheque No. A 043382 and/or had a defective Malaya at
title thereto at all material times. Kuala Lumpur
The plaintiff is asking the first and/or the No. 7

second defendants to refund the sum of g60,384.80, Tud &

the value of the alleged cheque or the sum of udgnen

#57,382.30 standing to the credit of the joint 26th November

account at the time of the deceased's death on 1973

July 24, 1967 as having been unlawfully withdrawn (continued)

by the first and/or the second defendants.

Alternatively the plaintiff is claiming a sum
of $60,384.80 being the value of the alleged cheque
No. A 043382 against the first and/or the second
defendants for having converted the sum for his
and/or their own use and for wholly depriving the
deceased and/or his estate of the same.

The plaintiff also claims against the second
defendants for a sum of $60,384.80 for monies had
and received for the use of the deceased and/or
his estate.

Briefly the facts are as follows. The deceased
Loke Yaik Hoe was the son of the late Loke Chow Kit
and the plaintiff. When the late Loke Chow Kit took
the plaintiff as his wife he was then already
married to one Chan Yuen Lin with whom he had nine
children. One of Chow Kit's daughters is the wife
of the first defendant. Kwan Mun Koh representing
the second defendants is a nephew of the deceased.
He is an officer of the Kwong Yik Bank, Pasar Road.

Loke Yaik Hoe was admitted to the General
Hospital, Kuala Lumpur on July 13, 1967. A few
days before he died, a joint account between him
and the first defendant was opened at the Kwong
Yik Bank Pasar Road Branch. On July 18, 1967,
the deceased purportedly drew a cheque in favour
of Kwong Yik Bank on his account No. 4-267 with
the Head Office for a sum of $60,384,80, He also
purportedly executed certain documents authorising
the opening of the joint account. The said sum
was transferred to the joint account on July 20,
1969

Prom the pleadings, it is revealed that the
main issue before this Court is whether the
deceased was of sound mind, memory and under-
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standing when he drew, if he did, cheque No.

A 043382, The plaintiff is asking the Court to
conclude, primarily on the strength of medical
evidence, that the deceased was suffering from
some unsoundness of mind that he did not know
the nature of his act when the thumbprint was
affixed on the cheque and the other documents.

I would at the outset consider whether the
thumbprint on the cheque was that of the
deceased. Although the plaintiff is alleging
that the thumbprint on thecheque is a forgery,
no particulars have been set out and no evidence
adduced to support the allegation. And, in
regard to the thumbprints found on the mandate
and the specimen cards, no allegation is made
that they were forged., The plaintiff does not
in fact dispute that those thumbprints were that
of the deceased. By consent, the thumbprints on
the cheque, mandate and specimen cards were sent
to the Pendafter Penjenayah Malaysia & Singapura
for verification. After carrying out comparison,
the Pendaftar Penjenayah certified that the
digital impressions found on all the documents
are identical with one another and they belong
to one and the same person. On the strength of
the report and the evidence before me, I am
satisfied that the thumbprints on the cheque, the
mandate and the specimen cards are those of the
deceased.

The plaintiff is also alleging that the
thumbprint was affixed on the cheque just
immediately before or just immediately after the
deceased's death. Here too there is not an iota
of evidence to support the allegation. In fact
sufficient evidence exists to establish that the
cheque and the documents were already in the
possession of the second defendants a few days
prior to the deceased's death.

The cheque in question was in fact cleared
by the defendant bank on July 20, 1967, and the
5%0,384.80 was transferred to the joint account
on the same day. (See exhibit P349. To my mind,
the thumbprints on the cheque and the documents
must have been affixed either on or before
July 20, 1967,

It is to be observed that the plaintiff has
not adduced any evidence whatever to show when
these thumbprints were affixed. On the other
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hand, the defendants produced evidence to show that
the thumbprints were affixed on July 18, 1967.

I shall now examine the medical evidence

adduced by the plaintiff. Altogether, five doctors
were called.

Dr. Vellupillai, a lecturer at the University
of Malaya attached to Medical Unit 1, General
Hospita}, Kuala Lumpur, stated that when the
deceased was admitted to the ward on July 13, 1967,
he (the deceased) was suffering from hypertensive
congestive cardiac failure and cardiac cerrhosis.
The deceased had raised blood pressure and a mal-
functioning of the heart as a result of which he
could not push out his blood properly to the
various organs in the body. He also suffered
from chronic malfunctioning of the liver resulting
from the malfunctioning of the heart.

Dr. Vellupillai referred to the clinical

notes recorded at 4.40 pe.m. on July 13th which
state -

"History: Patient was ill for two months.
Dyspoena on exertion for two months. Parox-
ysmal nocturnal dyspnoea also for two months.
No haemoptysis. DPatient was known to be
diabetic for ten years but at that time was
not on treatment for diabetes. Was a known
hypertensive since 1948, I could not ascer-
tain whether he had treatment for hypertension
or not. On physical examination patient was
ill not cyanosed jaundiced. He was dyspnoeic.
His pulse rate was 96 per minute with
occasional missed beats. His blood pressure
150 - 190. His jugular venous pulse was
raised. He had ankle oedema. His lungs

were on auscultation bilateral vasal crepitus,
On auscultation of his cardiac vascular
systen his dual rythm no murmurs., His

abdmen was soft. His liver and spleen were
not palpable. He had ascites. He had liver
palms. Diagnosis hypertensive cardiac
failure."

He ordered certain tests t0 carried out and
prescribed the following treatment -~

"21) digoxin;
2) 0.25 milligramme twice per day;
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(3) injection mersalyl 2 c.c. every other
day for 5 doses;

(4) chlorothiazide 500 m.g. on that day and
every morning; and

(5) potassium chloride 1 gramme 3 times a
day."

He further testified that the patient had
difficulty in breathing. The pulse rate was 96
per minute which was abnormal and the blood
pressure was on the low limit of abnormal. The 10
deceased had swelling around the ankle, a sign of
failure of the heart. There was also abnormal
signs of showing failure of the left side of the
heart. Other signs of cardiac and liver mal-
function include the presence of fluid in his
abdomen. The fluid was not marked enough to
cause any effect on the deceased.

In answer to a question put by the plaintiff's
counsel as to the general condition of the
deceased on admission, Dr. Vellupillai said that 20
the deceased was a very ill patient. He showed
signs of cardiac and liver failure. The deceased
was not able to answer some questions, e.g. if he
had been treated for high blood pressure. He was
not fully clear mentally on the questions put to
him.

Dr. LimEwe Jin a physician at the Lady
Templer Hospital, Kuala Lumpur, attached to the
General Hospital Medical Unit 1 testified that he
first saw the patient on July 15, 1967. He did 30
not record any clinical notes but only referred
to the notes made by the other doctors.

On July 15th the deceased's mental condition
was clinically the same. There was mental deteri-
oration and the deceased was hesitant intellectually.
He did not make any notes but saw the deceased
almost every day. The only note he made was on
July 20th as follows:-

"Dear Mr, Sreenivasan,

This is the patient I discussec with 40
you regarding peritoneal dialysis. His
hypertensive failure is under control but
his blood urea has gone up to 360 m.g.
per cent."
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Dr. Lim referred to the results of the tests
that were performed. As for liver function the
results indicated that there was intrinsic damage
of the deceased's liver. It was, however, still
functioning. The overall results of blood urea
tests (page 45 of Notes of Evidence) indicated that
the deceased's kidneys were damaged and there was
progresmive deterioration of the kidney function.
Dr. Lim exgained that mental deterioration and
hesitant intellectually meant that the patient was
mentally confused and was not able to converse
intellectually. It indicated impairment of the
mental faculties at the time.,

As for July 14th, Dr. Lim said that there was
progressive mental deterioration in the deceased's
condition and he expected further progressive
mental deterioration. Asked whether he remembered
seeing the deceased on 17th, 18th and 19th, Dr. Lim
said he remembered seeing the deceased between those
dates but he could not remember the specific dates.
He recalls that the general condition of the
deceased was the same as when he first saw him.

Dr. Lim referred the deceased to Mr. Sreenivasan
because some of the blood tests showed that the
kidneys were failing rapidly.

Mr. Sreenivasan a surgeon at the General
Hospital, Kuala Lumpur, an expert in the field of
surgery, said that he saw deceased on July 20th
when the case was referred to him. He made a note
as follows:—

"I really do not think this is at all a
suitable case as he is a case of mental
dementia. It is difficult to get him to lie
down in bed., He is insistent on sitting up
in bed. It would be difficult to continue
dialysis."

He explained that when he examined the deceased
on July 20th at 10.15 pe.m., he found it difficult
to get him to lie down. Deceased was insistent
on sitting up. Mr. Sreenivasan described the
degree of mental deterioration as being to the
point of being restless. Deceased was getting up
and lying down on the bed constantly. In his
view, deceased could not understand what he was
trying to tell him, Dr. Sreenivasan attributed
the cause of it to mental dementia. According to
him, the facts are associated with high blood urea
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and the retention of fluid that cause swelling of
the brain and they are responsible for mental
dementia. The other factor is the acid accumula-
tion. Asked whether he would expect the deceased's
mental condition to remain static or to become
worse, he replied that it was difficult to assess
the degree of mental deterioration. Mr.Sreenivasan
emphasized that he could only give an assessment

of the deceased's condition from what he had seen
in the deceased in his time. He expressed the
view that the patient was not in normal full
possession of his mental faculties at 10.15 p.m.

on July 20th at the time of examination. He,
however, qualified by saying, "This is very diffi-
cult to judge. Certainly he was not in full
control of his mental faculties but as to what
extent and what degree, it is difficult to judge."
Mr. Sreenivasan also expressed the view that the
deceased could not talk rationally. He, however,
made it clear that he did not have a long conversa-
tion with the deceased because the deceased's
mental dementia did not permit him to have
conversation or discuss any problems. In his
opinion, he would not, if someone had come to him
wanting the patient to execute a document,

certify that the deceased was in his proper frame
of mind to do so.

Datuk (Dr.) Sinnadurai, Senior Consultant
Physician attached to the General Hospital, Kuala
Lumpur, said that he was responsible for all
patients admitted to Medical Unit 1. Loke Yaik
Hoe was admitted as a case of medical urgency
referred by a medical practitioner because the
patient had difficulty in breathing and general
weakness. The patient also had swelling of the
leg and cardiac failure. The patient was rushed
in because he was showing signs of congestive
cardiac failure needing urgent attention to make
him more comfortable.

On July 14th the patient was in distress,
short of breath and restless. On July 15th there
was some mental deterioration. Intellectually
he was somewhat hesitant in answering questions.
There was, however, improvement in the paiient's
general condition because of treatment given.
Generally he was feeling better. He explained
that mental deterioration signified a certain
amount of impairment of mental acuity in the
manner he was able to answer questions. He was
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rather dull and not alert. The general clinical
picture was also contributed by kidney and liver
failure.

On July 18th the patient was mentally
confused, more drowsy and clouded in his answers.
Asked by plaintiff's counsel whether this condition
of drowsiness and clouded answers continued to
July 18th, Dr. Sinnadurai said that in this
uraemic condition, there can be periods of transi-
ent ups and downs occurring - a condition that
waxes and wanes. On July 19th the decesased's
clinical state became worse particularly on the
19th night when deceased started pulling out all
the tubes that had been inserted. Dr. Sinnadurai
felt that this was evidence of psychotic behaviour.
He attributed this to intoxication caused by the
waste product retained in the blood.

Dr. Sinnadurai was further of the view that
the deceased's general condition grew worse day to
day in spite of attempts to make him comfortable.
Counsel for the plaintiff asked Dr. Sinnadurai
whether he would, on July 14th, certify that
deceased was in proper mind to execute documents.
He replied saying that straightaway he would not,
but he would have to have a further look at
deceased and carry out investigation first. This
would also depend on the type of document to be
executed. He, however, qualified by saying,
"That condition waxes and wanes and these people
who are suffering from kidney condition present a
picture of health but one would only realize how
i1l they are by looking at the finding."

Dr. Sinnadurai is of the opinion that he would
hold the same view on the other days, that is 16th
to 20th July if someone had asked him to certify.
Commenting on the patient's consciousness, Dr.
Sinnadurai said that he would not agree if someone
had said that deceased was conscious throughout but
he felt that there could have been certain transient
periods when deceased might have been alert for a
little time.

Dr. Sinnadurai also testified that deceased
looked better on July 21st compared to 18th, 19th
and 20th when deceased appeared drowsy, refusing
to take food and drink.

Dr. Daljit Singh was the last doctor to testify.
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Briefly, he stated that he attended to Loke Yaik
Hoe who was in Ward 19A. Before that the patient
was in Ward 20. He made his first note on July
17th as follows:-

"Peeling better. Not dyspnoeic. No ankle
oedema. Heart - dual rythm. Lungs clear.
Blood uyrea 168 m.g. per cent done on
13.7.1967".

The patient's condition was better compared
to the previous day's. On 18th he made the 10
following notes:-

"Confused. Blood urea 252 m.g. per cent.
Heart dual rythm. Heart clear."

There is a further note to say -~ "Repeat blood

urea and serum electrolitis." Dr. Daljit reviewed
treatment on that day. He stated that the blood

urea on July 18th was very high. It was raised

from 168 m.g. to 252 m.g. per cent, an indication

that the kidneys were failing. Deceased'!s confusion

was the effect of raised blood urea. 20

By "confused" Dr. Dajit said, he meant
deceased was not able to answer questions
relevantly partly because he was unable to
appreciate fully what the questions were. He,
however, made no record of the questions he asked.

He further stated that complex and multiple
factors onJuly 18th would affect deceased's mental
state. Nevertheless, he conceded that he had not
made any record pertaining to his mental state
other than the fact that deceased was confused. 30

Referring to intake and output chart, he
stated that there is a record showing that
deceased had passed urine in bed and on the floor.
Although no note was made to show that deceased
was unable to control bladder function, he
believed that deceased had a damaged nervous
system whereby he lost control of his bladder
function. It could also mean that deceased's
state of mind was such that it did not matter to
him where he emptied his bladder. 40

Dr. Daljit referred to the nursing notes to
the effect that on July 18th in the morming,
deceased was fairly ill and drowsy-looking, in
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in the afternoon deceased's general condition was
ill and drowsy, sleeping on and off, and at night
deceased's general condition was fair. He
comiented on the overall mental state having regard
to the clinical notes as well as the nursing notes
stating that deceased was confused and in such a
state of mind that he did not know what he was
doing.

On July 19th deceased's general condition was
worse than on the 18th and his mental condition
deteriorated further along with his physical
condition. On July 20th, however, compared with
the condition the night before, he was drowsy in
the morning but slightly brighter.

Referring to deceased's refusal to take food
and drink and the pulling out of the catheter, Dr.
Daljit expressed the view that deceased did not
know what was being done for him.

On July 21st deceased looked brighter than on
the previous day and he was not as drowsy.

Cross-examined by lMr. Shankar, Dr. Daljit
admitted that he would not have remembered anything
about this patient if he had not seen the nursing
notes., He believed he spent a fair amount of time
with deceased realizing his condition. When
counsel suggested that to assess the mental
condition of a person, it was an advantage to know
the person a long time prior to this. Dr. Daljit
disagreed. He stated that from deceased's
condition, there were sufficient mental changes
that such knowledge would not have made any
difference.

Commenting on the output of urine, Dr. Daljit
stated that the combined effect of mersalyl and
chlorotiazide injection was to produce output of
urine and he agreed that the passing of urine into
a container required deceased's co-operation and
for deceased to pass urine in the toilet, he knew
what he was doing. Mr. Shankar drew Dr. Daljit's
attention to the record showing visits to the
toilet on the 16th and 17th and the collection of
10 ozs. of urine from 7.00 a.m. to 1.00 p.m. On
the 18th. Commenting on it, Dr. Deljit said he
might have been aware he was passing urine.

Dr. Daljit did not deny that he made no note
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as to the patient's condition on the evening of
July 18th. When Mr. Shankar suggested to him that
the description of "drowsy"™ would not apply to a
person who was capable of walking to the toilet to
ease himself and come back, Dr. Daljit said that

it could, depending on the degree of drowsiness.
"Deceased could stagger to the toilet and get back
but whether he would know what he was doing depends
on how complicated the act involved was,"

Counsel also drew Dr. Daljit's attention to 10
an entry made by the nurse observing that deceased
was a very obstinate person and a further entry
stating tl& deceased refused to listen to instruc-
tion and would not maintain complete rest in bed.
Dr. Daljit commented that it was difficult to say
whether he did not listen or did not get the
message. He, however, conceded that on July 16th,
the patient complained of cough, indicating that
he was able to commumnicate.

Dr. Daljit confirmed that there was an entry 20
on July 17+th that deceased's condition was fair
and that although there was an entry on July 18th
that he was ill and drowsy, the last entry
stated that his general condition was fair.

He further confirmed that on the morning of
July 19th, although deceased was asked to have
complete rest in bed, he was unco-operative. An
entry was made to the effect that deceased's general
condition was fair. There was a further entry
stating that deceased got out of bed and stood at 30
the window.

Physically deceased was able to move around
by himself at that time. Commenting on an entry
on July 20th that the patient insisted on sitting
up in bed and refusing to lie down, Dr, Daljit
said that it would appear there was some difficulty
in getting across to the patient. He concluded
from the notes of July 18th and 19th mornings
that deceased was confused and did not get the
message although he admitted that he did not 40
perform psychiatric tests. Referring to the treat-
ment of eigoxin, he stated that one of the side
effects of eigoxin was mental confusion but the
degree would depend on the total dose. As to the
catheter that had been inserted, he agreed that it
was physically uncomfortable and there are patients
who do not like a catheter to be inserted and they
could pull it out themselves.
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Re-exaisined by counsel for the plaintiff as to
tle rise of blood urea from day to day, Dr. Daljit
stated that in a patient in whom blood urea rises
rapidly over a period of a few days, it would have
an effect on his mental state. He added that
severe liver damage also affects the mental state.

Confirming what he said under cross-
examination, Dr. Daljit stated that he was unable
to confirm or deny that deceased did not know what
he was doing when he went to pass urine in the
toilet before the 15th. It was only his inference
that deceased did not get the message.

Before I proceed to make my finding, I would
at this juncture pause to consider the onus of
proof. Mr. Joginder Singh submitted that the law
in regard to mental capacity should be that applic-—-
able to cases of mental disorder. He contended
that where a person has been proved to have been
so mentally disordered as to be incapable for
purposes of disposition of property, the law
presumes such a condition to continue until it is
proved to have ceased. The presumption is founded
upon Section 114(d) of the Evidence Act, 1950,
which provides that -

"The Court may presume that a thing or state
of things which has been shown to be in
existence within a period shorter than that
within which such things or states of things
shall cease to exist, is still in existence."

He drew my attention to a passage in Sarkar
on Evidence, 12th edition, page 991 which states
that -

"The illustration is founded on the pre-
sunption in favour of continuance or immut-
ability. It is a very general presumption
founded on the experience of human affairs,
that persons, states of mind or things
once proved to have existed previously or
subsequently in a particular state are to be
understood as persisting in continuing in that
state until the contrary is established by
evidence either direct or circumstantial.”

He also drew my attention to a passage in
Halsbury's Laws ofEngland, 3rd edition, volume 29,
page 419 paragraphs 819 and 820 which state -
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"Every man is presumed to be sane until the
contrary is proved, and this presumption
holds as well in civil as in criminal cases,
though in the case of a will it is the duty
of the executors or any other person setting
up the will to show that it is the act of a
competent testator.

Where a person has been proved or is admitted

to have been mentally disordered as to be

incapable for purposes of contract or disposi- 10
tion, the law presumes such a condition to

continue until it is proved tohave ceased;"

Mr. Joginder Singh submitted that the burden
of proving recovery from mental disorder or lucid
interval lies on the person alleging it.

With respect I disagree. To my mind, the
presumption would only arise when a state of things
has been proved or is admitted to be in existence.
The burden of establishing the existence of the
state of things lies with the person making such 20
allegation. In the instant case, the onus rests
with the plaintiff to establish that the deceased
was suffering from mental disorder. There was no
evidence to show that deceased suffered from mental
disorder prior to or on admission to the hospital.
"hilst in the hospital his mental state was attri-
buted mainly by the facts associated with high
blood urea and the retention of fluid causing
swelling of the brain, and it was not, as the
doctors themselves testified, something static. 30
Dr. Sinnadurai described the mental state as a
condition that waxes and wanes.

Though there was evidence of some mental
confusion, its degree was never established.
There was also insufficient evidence to justify
a finding that deceased was at all time in the
state of mental confusion. Furthermore, I am not
satisfied that there was no probability of any
alteration in his mental condition. The burden
should not therefore be shifted to the other party 40
to show that at the material time such mental
state ceased to exist. To fortify my view, T
cite the following passage in Sarkar on Evidence,
12th edition, page 991 where it is stated
that -
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"The drawing of such presumption results in
casting the burden of proof on the party
against whom the presumption is raised. If
a thing or a state of things is shown to
exist and the space of time for which it
existed is such that there is a probability
that there has been no alteration in its
conditions, the burden is on the opposite
party to show that it has ceased to exist."

I wish to observe that care must be taken when
dealing with a general proposition as a rule of
evidence for general application as there is this
further rule that every man is presumed to be sane
until the contrary is proved. It is true that
there is this presumption of mental disorder for
purposes of contract or disposition where a person
has been proved or is admitted to have been
mentally disordered as to be incapable for such
purposes but whether the presumption is raised in
any given case will, I think, depend principally
upon the facts of that particular case.

It is also Mr. Joginder Singh's contention
that the proposition has equal application to gifts
made by a person of unsound mind and a disposition
made by such person is absolutely void. The Court
need not, I think, at this point, concern itself
with the effect of the disposition. Having found
that the presumption does not arise, the burden
therefore, rests on the plaintiff to show that
deceased was of unsound mind at the time when he
made the disposition.

Mr. Chan Siew Yoon counsel for the second
defendants argued that in view of the presumption
in favour of sanity, the person who relies on
unsoundness of mind must therefore prove it. He
drew my attention to the Indian Case of Mohamed
Yakob bin Abdul Quddus (1923) A.I.R. (Patna) page
177

In that case, a ninety-six year old father
purchased the property in the name of his son with
the intention that it be a gift to him. An
unsuccessful attempt was made to set aside the
gift on ground of unsoundness of mind. On the
gquestion of on whom the onus of proof must fall,
Jwala Prasad J. said at page 192 -
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".eees There being a presumption in favour
of sanity, the person who relies on the
unsoundness of mind must prove it sufficiently
to satisfy the test .... There weakness of
mind is not sufficient sese.." "Assuming
that Imdad Hossain was suffering from
occasional aberrations of mind, as has been
sought to be proved by the Plaintiffs, the
PHintiffs must further show that the
particular transactions in question were
entered into when he was subject to those
occasional fits. There is no evidence that
the documents in question were executed at a
time when Imdad Hossain was suffering from
any hallucination of his brain. There, the
documents in question were not executed when
he was 'inssane! oooooooo"

I am inclined to agree with Mr. Chan's sub-
mission. The Court is also of the view that the
burden of proving the deceased was not compos
mentis at the time when he drew the cheque and
executed the documents, lies with the plaintiff.
The Court is further of the view that the gquestion
is purely one of fact. On the evidence given by
medical witnesses, I do not think it can be
challenged that the deceased was suffering from a
serious illness. On admission to the General
Hospital, he was suffering from hypertensive
congestive cardiac failure with cardiac cerrhosis
and prior to admission, he was ill for at least
two months. However, there was absolsutely no
evidence, indeed it is never alleged, that he was
suffering from any mental disorder.

Counsel for the plaintiff reviewed the
evidence at some length and submitted that the
independent medical testimony viewed in the light
of 211 the circumstances of the case has
established the plaintiff's charges of unsound
mind and memory to the hilt.

I have scrutinized the evidence very care-
fully and I feel that whilst it is true to say
that the medical witnesses were able to testify
as to the general mental condition of the deceased,
none of them could say exactly what the deceased's
frame of mind was at the time when he purportedly
drew the cheque and executed the documents.

Dr. Vellupillai, for instance, made it guite
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clear that he could not give any definite answer

as he did not examine the deceased's mental state
when asked by Mr. Joginder Singh whether he could
testify the deceased was in a proper frame of mind
to execute certain documents if someone wanted him
to do it. It cannot, I think, be denied that the
deceased had suffered some impairment of his
mental faculties as a result of the serious illness
to the extent that he was unable to converse
intellectually but it is also evident that the
deceased's mental condition had not remained static.
Dr. Lim said that the condition was at variance -
on some days he was more confused but on some other
days less but on the whole there was progressive
mental deterioration. Explaining what he meant

by mental deterioration, Dr. Lim said that it

meant mentally confused, not orientated and not
aware of his surroundings. Asked to explain why

he said the deceased was confused, he told the
Court that this was his general impression at that
time. The deceased according to him was mentally
dull. He further told the Court that on July 19th
and 20th, the deceased was able to0 speak. In fact
he even went further to say that deceased was able
to speak at all times. Although the deceased was
mentally confused when he examined him, it was
possible he could have been in a clear state of
mind at other times.,

Dr. Lim also expressed the view that the
deceased could sign a cheque and that though the
deceased was confused, he could understand. This
answer was given in reply to my question to clarify
whether with reference to mental confusion he
meant the deceased did not know what he was doing
or understand the nature of his act.

When asked by lMr. Joginder Singh whether he
would certify the deceased could execute a docu-
ment if on July 15th, 16th, 17th, 18th and 19th,
someone had come t0 him wanting the deceased to
do so, Dr. Lim stated that he was not in a position
to say whether at any one time during or between
July 16th and 19th, the deceased was in a proper
frame of mind to execute a document.

In answer to the gquestion whether the deceased
was conscious from the time he was admitted to the
time he died, Dr, Lim said the deceased was
conscious initially. Subsequently at a certain
stage there was progressive mental deterioration.
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Dr. Lim felt that the deceased was not in full
possession of his mental faculties throughout but
he qualified by saying that whether or not the
deceased was in full possession of his mental
faculties would depend on the time of examination.
When he examined the deceased on July 15, 1967, he
was of the view that the deceased did not possess
full mental faculties. That, he said, d4id not
exclude the possibility that he could have been in
possession of his full mental faculties at other
times.

Mr., Sreenivasan in his testimony made it
guite clear that it was difficult to assess the
degree of mental deterioration. He could only
give an assessment of the deceased's condition
from what he observed at the time of examination
on July 20th. It is also evident that Mr.
Sreenivasan spent very little time with the
deceased.

Datuk (Dr.) Sinnadurai also testified as to
the deceased's mental condition. In his view,
there could be periods of transient ups and
downs - a condition that waxes and wanes. It is
not something that is static all the time and it
is difficult to say what his mental condition was
during the whole 24 hours. Dr. Sinmmadurai also
expressed the view that there could have been
certain transient periods when the deceased might
have been alert for a little time.

Dr. Daljit who himself attended to the
deceased, testified at great length and in his
testimony he conceded, commenting on the deceased's
mental condition, that it was not minute to
minute from 13th to 18th that the deceased did
not know what he was doing. There were times
during these days that he would have known for
very short periods what he was doing. He went
further to say that the duration of these periods
when he knew what he was doing could be attested
by a person observing at that time.

Dr. Daljit conceded that the deceased made
gsome visits to the toilet to urinate and the
deceased's ability to walk to the toilet and back
could mean that he knew what he was doing. He,
however, qualified by saying that whether he knew
what he was doing depended on how complicated the
act involved was. In the instant case, I find
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that there was evidence to show that the deceased
had not only walked to the toilet but had also
urinated in a container specially provided for

the collection of urine indicating that he knew
what he was doing. There was also evidence to
show that the deceased had complained of cough and
had also got out of bed to stand at the window.

Apart from the medical evidence, there was
the testimony of the plaintiff who said that the
deceased was never conscious at all and that at no
time during her visits did the deceased ever
utter any word. I find this hard to believe.

I shall now proceed to exanine the defence on
this point. It is the defendants' case that the
entire sum transferred from the deceased's account
in the Head Office of the defendant bank into the
joint account was on the authority of a cheque
drawn by and which bore the thumbprint of the
deceased. The entire sum went to one Chan Yoke
Ying, the deceased's wife. Neither Chow Yee Wah

the deceased's brother-in-law nor the bank received

any part of the money.

Mr., Shankar observed that although the state-~
ment of claim contained lengthy statements setting
out allegation after allegation, there is in fact
only one substantial allegation, namely, whether

the deceased was already dead or unconscious or was

s0 ill that he did not know what he was doing when
the thumbprints were obtained.

Kwan Mun Koh testified that the first intima-~
tion he received of the deceased's desire to open
a joint account with Chow Yee Wah was on July 11,
1967 from the deceased himself at the deceased's
flat. He paid a visit at the request of the
deceased through Chan Yoke Ying. Desirous of

making some provision for his wife, deceased wanted

the money in the Head Office transferred to the
joint account. If anything should happen to him,
Chow Yee Wah was to look after his wife. Deceased
requested Kwan Mun Koh to tell Chow Yee Wah.
According to Kwan Mun Koh, his uncle (deceased)
had in the past asked him to put money into and
draw money from his account.

On July 12th Kwan Mun Koh again saw the
deceased at the deceased's flat. The same evening
Kwan Mun Koh told Chow Yee Wah at a party of the
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deceased's wish. Chow Yee Wah promised to see
the deceased the next day. On the following day
Kwan Mun Koh was told by Chow Yee Wah through the
telephone that deceased was admitted to the
General Hospital. Vhen Kwan Mun Koh visited the
deceased at the hospital on the same day, he
explained to the deceased that he could not turn
up the night before as Chow Yee Wah thought it
was already too late,

Although Kwan Mun Koh was subjected to severe 10
cross—-examination by counsel for the plaintiff, he
did not seem to have made any contradiction in his
earlier testimony. Mr. Joginder Singh failed to
shake his credit. I must say he impressed me as
being a witness of truth. Apart from the
impression I have formed of this witness, I find
that his evidence is substantiated by equally
reliable witnesses.

If I may for a moment digress, I propose to
analyse the reasons why deceased had chosen Chow 20
Yee Wah to be the co-holder and not someone else -
not even Chan Yoke Ying. Deceased had good reason
for not choosing his wife. Chan Yoke Ying was
an illiterate woman and she only knew how to sign
her name after she was taught by the deceased to
do it. The deceased had undoubtedly considered
it in her interest to entrust the money into the
hands of Chow Yee Wah for her benefit if anything
should happen to him. Chow Yee Wah was deceased's
brother-in-law by his marriage to Loke Siew Eng, 30
deceased's sister., At one time deceased stayed
with Loke Siew Eng. The plaintiff herself stated
that when deceased grew up, he stayed at his
sister's house. It seems probable that Chow Yee
Wah was, to the deceased, someone he could
confide in. It is also revealed that the deceased
was one of the administrators of the estate of his
late father, and on the death of Loke Soh Keen,
the third daughter of the late Loke Chew Kit, Chow
Yee Wah and Loke Siew Eng became the executors of 40
Loke Soh Keen. Together they handled the affairs
of the estate of the late Loke Chow Kit. 3By
reason of the close association deceased had with
Chow Yee VWah coupled with the fact that Chow Yee
Wah was his brother-in-law, the deceased had
probably regarded Chow Yee Wah as the one person
he could rely upon to look after the welfare of
his wife.
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I would in passing observe that although the
plaintiff maintained that Chan Yoke Ying was not
her son's legal wife, it is evident that deceased
had been living with Chan Yoke Ying as husband and
wife since 1961. 1In the eyes of the deceased,
Chan Yoke Ying was his wife and to Chow Yee Wah,
Kwan Mun Koh and Dr. Loke Wai Tuck, with the
exception of the plaintiff, Chan Yoke Ying was the
wife of the deceased. In my view, it is not
really necessary for me to consider whether there
was a valid marriage or for that matter the exact
nature of the deceased's relationship with Chan
Yoke Ying. Chan Yoke Ying was obviously someone
deceased shared his life with at least from 1961
until he passed away. The question is was it
really least expected that he would want to leave
behind something for her?

After carefully considering the facts before
me, I am quite convinced that it was the deceased's
earnest wish to make some sort of provision for
his wife. It may have crossed the deceased's mind
that Chan Yoke Ying might not receive anything on
his death if she should be excluded as a bene-
ficiary. The plaintiff's attitude towards Chan
Yoke Ying had probably left very little doubt in
the deceased's mind that she would after his
death do everything within her power to get Chan
Yoke Ying excluded as a beneficiary. It should
also be remembered that deceased left no issue
and the only person who would benefit on the
deceased's death, other than Chan Yoke Ying, would
be the plaintiff. There is abundant of evidence
to show that deceased disliked his mother and she
in turn hated Chan Yoke Ying. Plaintiff's
description of Chan Yoke Ying gives me the
impression that she really detested her. In her
estimation Chan Yoke Ying was responsible for
taking away the deceased from her and she too was
the cause of the deceased's dislike for her. She
seemed very bitter and was prepared to go to any
length, to lie, if necessary, in order to win the
case and deprive Chan Yoke Ying of the money left
by the deceased. In her testimony the plaintiff
had this to say of Chan Yoke Ying, "My son's money
means a lot to me seeeseee My son should not have
brought this kind of woman home - Chan Yoke Ying
was one - woman from a massage parlour. It was bvad
of him to keep a woman of this type during his
lifetime." 1In view of this, it is not unreasonable
to assume that the deceased was fully conscious of
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his motherts attitude and he was therefore quite
anxious to see that his wife would be well taken
care of after his death.

To summarise very briefly, I would say that
in the light of the testimony of Kwan MMun Koh,
Chan Yol:e Ying and Chow Yee Wah, I am fully satis-
fied that even before the admission to the General
Hospital, the deceased had in fact made up his
mind to open a joint account with Chow Yee VWah to
facilitate Chow Yee Wah the use of the fund for
the benefit of Chan Yoke Ying after his death.

I hasten to add that there is also abundant of
evidence before this Court to show that the fund
was indeed utilised solely for her benefit after
his death. In arriving at my finding, I have
taken into consideration the testimony of Dr. Loke
Wai Tuck - a nephew of the deceased. He saw the
deceased on July 1l3th at the request of Chow Yee
Wah. After examining the deceased, he made
arrangement for his uncle to be admitted to the
General Hospital. Subsequently Chow Yee Wah got
in touch with him saying that the deceased had
asked him to open a joint account. As a result,
Dr. Loke Wai Tuck inguired about it from the
deceased., Deceased t0ld him that he had spoken
to Chow Yee Wah and it was being carried out, i.e.
the financial matter was being attended to.

Kwan Mun Koh saw the deceased on July llthe.
Except for the swollen leg, deceased appeared to
him to be normal. A reliable indication of the
deccased's condition before and on admission may
be gathered from the evidence of Dr. Loke Vai
Tuck. Deceased walked unaided but very slowly.
Mentally he was fully alert except that he
stamnered. This it would seem was his manner of
speech, Dr. Loke Wai Tuck kept a case history
card and referring to the deceased's condition on
July 13th he said, "I noticed he was short of
breath. I thought he was seriously ill and told
him I had to put him in hospital. I examined him
all round. My uncle was gasping for breath after
coming out from the bathroom, having to go down
the stairs."

It is revealed that for two months prior to
July 13th, the deceased had diarrhoea six to ten
times a day and that weakened him. Dr. Loke Wai
Tuck gave a description of the condition of the
deceased as he found him on July l4th, 15th, 16th
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and 18th. In his view, the deceased's mental
condition at those times he saw the deceased was
normel. Deceased appeared to possess his full
mental faculties and was neither in a confused
state of mind nor in a state of drowsiness. Dr.
Loke Wai Tuck also said that the condition was
about the same except the last two days when
deceased's condition deteriorated and deceased
was asleep at the time of his visits.

I shall now proceed to determine whether at
the time deceased drew the cheque and executed
the documents authorising the opening of the
joint account, he was of sound state of mind and
knew what he was doing. Evidence concerning the
mental state of the deceased at the relevant time
is to be found solely from the testimony of the
defence witnesses.

The first defendant identified the cheque and
the documents the deceased had affixed his thumb-
prints onduly 18th. On the morning of the 18th,
he discussed with Dr. Loke Wai Tuck concerning
deceased's wish to open a joint account. Subse-
quently he saw Kwan Mun Koh and they agreed to
meet at the hospital at five in the afternoon.

On arrival at the hospital, Chow Yee Wah saw the
deceased sitting on the edge of the bed with his
legs dangling. Chan Yoke Ying was with the
deceased. Soon after Kwan Mun Koh arrived. On
arrival Kwan Mun Koh inquired from the deceased
concerning the opening of the joint account. The
documents were handed to the deceased after they
had been filled up by Kwan Mun Koh. The cheque
also bears the handwriting of Kwan Mun Koh.
Deceased could not sign because his hands were
swollen and inquired whether he could use his
thumbprint. Kwan Mun Koh consented. Deceased
affixed his thumbprints on both the cheque and
the documents. Chow Yee Weh, the co-holder of
the joint account, signed the documents on July
20th at the bank as he did not have in his
possession his identity card on that day.

The evidence of Chow Yee Wah is substanti-
ated by the testimony of Kwan Mun Koh and Chan
Yoke Ying. I have examined the evidence of Kwan
Mun Koh and Chan Yoke Ying including the testi-~
mony given under cross-examination very carefully.
I am fully satisfied that they were telling the
truthe I do not think there is any need for me
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to repeat what they said. Suffice for me to say
that on the evidence given by them I am satisfied
that the deceased knew what he was doing when he
drew the cheque and gave the authority to open a
joint account. I am also satisfied that he was
not in any way deceived into affixing his thumb-
prints. I am further satisfied that he was then
of sound memory and understanding and that he
fully appreciated the nature and effect of his
act. Mr. Shankar referred to the day-to-day
happenings at the hospital prior to and after the
18th which, it is submitted, support the 10
defendants?' contention that the deceased was not,
contrary to what the plaintiff is endeavouring to
show, of unsound mind, memory and understanding.
To my mind, these incidents lend weight to the
defendants' contention that though the deceased
was seriously ill and his mental faculties were
somewhat impaired, he was not completely relieved
of his mental faculties his memory and
understanding.

Kwan Mun Koh and Chow Yee Viah merely 20
carried out the deceased's instruction. Chow Yee
Wah was entrusted with the money for the benefit
of Chan Yoke Ying and he indeed used the money
for her benefit. There is not a shred of
evidence to show that Chow Yee Wah had used it
for his own or someone else's benefit.

Allegation is made that the cheque was
obtained from the deceased by the defendants by
exerting undue influence on the deceased. On
careful analysis of the evidence, I am unable to 30
find any evidence at all to support the allega-
tion and I do not suppose I am wrong in saying
that the plaintiff has completely failed to
produce sny evidence from which the Court can
reasonably conclude the exertion by the defendants
of undue influence upon the deceased. Mr.Joginder
Singh drew my attention to section 16 of the
Contracts (Malay States) Ordinance, 1950 which
reads -

"16. (1) A contract is said to be induced 40
by 'undue influence' where the relations

subsisting between the parties are such that

one of the parties is in a position to

dominate the will of the other and uses that
position to obtain an unfair advantage over

the other."”
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I am obliged to counsel for drawing my attention
to this section. However, on the evidence before
me, even after taking into consideration the close
relations that existed between Kwan Mun Koh, Chow
Yee Vah and Chan Yoke Ying and the deceased, I am
no less satisfied - to use the words of Lord
Hailsham LC in Noriah and Shaik Allie Malayan
Cases, Volume 1, page 79 at page 107 ~ that "the
gift was the spontaneous act of the donor acting
under circumstances which enabled him to exercise
an independent will end which justify the Court in
holding that the gift was the result of free
exercise of the donor's will."

There is also allegation of fraud but no
evidence has been adduced to substantiate the
allegation. With respect, I am unable to conclude
that fraud has been perpetrated. There is to my
mind no merit whatever in the allegation. It is
insufficient to merely state a bare allegation
without setting out the material particulars
relating to the alleged fraud.

I have considered the cases cited by the
plaintiff's counsel in support of his submission
that fraud need not be proved by direct affirma-
tive or positive evidence but may be proved by
circumstantial evidence. Mr. Joginder Singh has
stated the law correctly; however, judging from
the passage in Kerr on PFraud and Mistake, 7th
edition, page 672/3, it would seem that 'care
must be taken not to draw the conclusion hastily
from premises that will not warrant it; but a
rational belief should be discarded because it is
not conclusively made out.' In the instant case,
the facts established have not, in my view,
afforded a sufficient and reasonable ground for
drawing the inference of fraud and the documents,
as they stand, do not point to the defendants
having been fraudulent.

It is further alleged by the plaintiff that
the authority given to the second defendants to
honour the cheque and/or to open the joint account
by the deceased was revoked by the subsequent
mental condition and/or mental disorder of the
deceased by the deceased being of unsound mind,
memory and understanding. In reply Mr., Chan Siew
Yoon cited to me the following passage from M.S.
Parthasarathy's cheque in Law & Practice at page
102 where it is stated -
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"Hence, when a banker gets notice of mental
disorder of his customer, which would amount
t0 incapacity to manage his affairs, he

should stop payment of all cheques drawn by
such a customer, until the customer recovers
or instructions are received from the Court.

If the banker comes to know that his customer

has been admitted into a mental hospital or
if he is informed by a relative of the

customer that the latter is not mentally sound,

the banker is put on enquiry; he cannot,
however, dishonour cheques drawn by the

customer unless he is certain that the mental
disorder would affect the customer's capacity

to manage his affairs."

It would appear that -

"The test of mental derangement of any person

is whether it amounts to incapacity to
manage his affairs, but, in the absence of a
medical report, it is not easy to gply in
practice. The safest course is to continue
to honour cheques until such time as the
customer is certified under the Lunacy Act,
1890, or becomes a patient in the home."
(L.C. Mathew On Banker and Customer
Relationship and the Accounts of Personzal
Customers at page 125).

I have concluded that the joint account was
opened on July 20th and this was done pursuant to
the authority given by the deceased on July 18th
and that the defendant bank quite rightly acted
upon that authority. 'In that event I fail to see
how that authority can be deemed to have been
revoked by the deceased's subsequent condition
when it is never established, and I 4o not indeed
find as a fact, that subsequent to the 18th,
deceased was completely deprived of his full
mental faculties. There was, therefore, no
reason for the defendants to disobey the instruc-
tion which had been freely and voluntarily given
by the deceased.

In this regard, it is perhaps appropriate
for me to refer to the evidence of Mr. M. K.
Ramachandran concerning the normal banking
practice relating to the opening of an account.
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Though a bank, as a rule, usually follows
certain established practice, it is clear that the
rule is not applied very rigidly and the practice
may vary depending on the circumstances of each
particular case. In the instant case, for exanple,
the deceased was neither a stranger to the
defendant bank nor unknown to Kwan Mun Koh.
Besides deceased already had an account at the
Head Office. Xwan Mun Koh had therefore, acted
properly when he consented to the deceased's
request to affix his thumbprints instead., The
deceased seemed to him to be in possession of his
mental faculties and had not appeared to be
irrational.

At this point, may I refer to the suggestion
made by the plaintiff that the practice is to
block payment on a joint account if one of the
joint holders dies until clearance is obtained
from the Estate Duty Office. I agree with Mr.
Shankar's submission that the money was still in
the full possession of the bank and its subsidiary
at all material times and therefore no clearance
from the Estate Duty Office was required for this.

It is also convenient at this point, to
comment on the submission made by Mr. Joginder
Singh that where a deceased person is alleged to
have made a gift of property during his lifetime
and such gift is challenged, the onus of proof
lies upon the donee or other person claiming the
gift to show righteousness of the transaction, to
remove any and all suspicious circumstances
surrounding the making of the gift and to
establish that the donor had the requisite mental
capacity to make the gift. The gift in the
instant case was in the form of money left to Chow
Yee Wah for the benefit of Chan Yoke Ying, and
the circumstances under which the gift was made
have already been dealt with earlier on. To my
mind, there were no suspicious circumstances
surrounding the gift and furthermore there were
no significant evidence from which I could infer
that the gift had been improperly made. On the
contrary, I found as a fact that the deceased had
the requisite mental capacity to make the gift.
It may perhaps be pertinent to observe in passing
that Chan Yoke Ying, the donee, has not been made
a party to the proceeding.
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In the present case, the deceased made an
unequivocal declaration that if anything should
happen to hiyp, the money in the joint account was
to be used by Chow Yee VWah for the benefit of his
wife Chan Yoke Ying. Though the deceased had a
vested right over the money before his death, it
would seem clear that such money was vested in
the survivor of the joint account as trustee
entrusted with the money for the benefit of
Chan Yoke Ying on the death of the deceased. 10

Mr. Joginder Singh pointed out to certain
facts and argued that there were suspicious
circumstances surrounding the alleged gift. I do
not propose to deal with each and every point sub-
mitted by Mr. Joginder Singh. It will suffice if
I say that suspicion cannot be inferred from the
fact that no solicitor?s advice was made available
when deceased decided to open a joint account and
similarly from the fact that no doctor was in
attendance when the thumbprints were taken. 20

It is argued that the only persons present
at the time the thumbprints were taken were those
against whom charges of dishonesty and undue
influence were levelled. That is not exactly true.
No charges have been made against Chan Yoke Ying.
As for Kwan Wun Koh, I fail to see any reason why
he should want to exert his influence upon the
deceased.

It is true that no medical advice was sought
but the question did not seem to arise. They all 30
had no reason to doubt that deceased did not know
vhat he was doing. Dr. Loke Vai Tuck who saw the
deceased on that day was satisfied that the
deceased had sufficient memory and understanding
and was in possession of his mental faculties.

Mr. Joginder Singh highlighted the evidence
of Dr. Daljit when he (Dr. Daljit) said that -

"In my opinion, with reference to my notes

and the nurses' notes, on 18th July, Yaik

Hoe would not have been in a position to 40
know what he was doing when he affixed lLis
thumbprint. In my opinion, at no time at

all, was the patient in a position to know

what he was doing."
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Dr. Daljit's evidence cannot be considered in
isolation but regard has to be given to the whole
of the evidence before me.

May I emphasize that my finding that the
deceased fully consented to the opening of the
joint account is consistent with the evidence
showing that step was taken by the deceased to
have a joint account opened prior to his admission
to the hospital. To my mind, he was fully aware
of what he was doing. In any event, there is no
suggestion that before admission he was confused
or of unsound mind or that he failed to appreciate
the effect of the step he was taking.

Mr. Joginder Singh attacked the defendants?
story saying that the gift gives rise to suspicion
as every defence witness maintained that deceased
was in full possession of his mental faculties.
Suffice if I say I have considered very carefully
the evidence of each of these witnesses. I am
satisfied that no attempt has been made by any of
them to fabricate. I have cautioned myself of the
need to be fully satisfied of the veracity of
their testimony. These witnesses knew the
deceased's habit and mannerism intimately, and,
without meaning to discredit or to reject the
doctorst testimony, I think Kwan Mun Koh and Chow
Yee Weh have proved to my satisfaction that
deceased knew the nature and effect of what he was
doing when he affixed the thumbprints on the
cheque and mandate. Indeed, I am satisfied of
the propriety of the transaction.

On the question of mental incompetency of
the deceased, Mr. Chan Siew Yoon referred to the
test proposed by Cockburn C.J. in the well-known
case of Banks v, Goodfellow (1870) L.R. 5 Q.B.
page 549, 1% is submitted that although this case
refers to mental competency in making a will, it
will equally apply to a case of gift. Mr. Chan
Siew Yoon is of the view that this case has no
application to the instant case as it was only
concerned with proof of a testamentary capacity in
cases of a will. Nonetheless he feels that the
case has laid down a few useful guides. At page
565 of that case, Cockburn C.J. said -

"It is unnecessary to oonsider whether the
principle of the foreign law or that of our
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own is the wiser., It is obvious, in either
case, that to the due exercise of a power thus

involving moral responsibility, the possession
of the intellectual and moral faculties cormmon

to our nature should be insisted on as an
indispensable condition. It is essential to
the exercise of such a power that a testator
shall understand the nature of the act and
its effects; shall understand the extent of
the property of which he is disposing; shall
be able to comprehend and appreciate the
claims to which he ought to give effect, and,
with a view to the latter object, that no
disorder of the mind shall poison his
affections, pervert his sense of right, or
prevent the exercise of his natural
faculties - that no insane delusion shall
influence his will in disposing of his
property and bring about a disposal of it
which, if the mind had been sound, would not
have been made."

Mr., Chan Siew Yoon further submitted that

whether the deceased had mental capacity or not

is a question of fact for the Court to decide.

He urged the Court to bear in mind the fact that
a man might be in a stde of extreme imbecility
and yet he may possess sufficient understanding
to direct how his property should be disposed of.
He invited my attention to a passage in Banks v.
Goodfellow (supra) where at page 567 Cockburn C.Jde.

said -

"In deciding upon the capacity of the
testator to make his will, it is the sound-
ness of the mind, and not the particular
state of the bodily health, that is to be
attended to; the latter part may be in a
state of extreme imbecility, and yet he may
possess sufficient understanding to direct
how his property shall be disposed of."

Mr. Chan Siew Yoon argued that a man's
memory may be very imperfect or that his mental
condition mey be impaired by age or disease and
yet his understanding may be sufficiently sound
for many of the transactions in life which
include the distribution of his property. 1In
support of his argument, IMr. Chan Siew Yoon
referred to the following passage from Banks
v. Goodfellow (supra) where Cockburn C.J. said -
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"But his memory may be very imperfect; it

may be greatly impaired by age or disease;

he may not be able at all times to recollect
the names, the persons, or the families of
those with whom he had been intimately
acquainted; may at times ask idle questions,
and repeat those which had before been asked
and answered, and yet his understanding may
be sufficiently sound for many of the
ordinary transactions of life. He may not
have sufficient strength of memory and vigour
of intellect to make and to digest all the
parts of a contract, and yet be competent to
direct the distribution of his property by
will., This is a subject which he may possibly
have often thought of, and there is probably
no person who has not arranged such a
disposition in his mind before he committed
it in writing."

It is the contention of the defendants that
the rationality of the disposition is indicative
of possession of faculties. Deceased had intended
to make a disposition to Chan Yoke Ying who, to
him, was his wife and the object of his affection
and regard. Cockburn C.J. in Banks v. Goodfellow
(supra) made the following observation -

"The instincts and affections of mankingd,

in the vast majority of instances, will lead
men to make provision for those who are the
nearest to them in kindred and who in life
have been the objects of their affection.”

Mr. Chan Siew Yoon cited two other cases -
Smee v. Smee (1879) 5 P.D.84 and Harwood v. Baker
00 P.C. 282, Commenting on omee v, omee
supra) where the testator made a will in favour
of his wife to the exclusion of his brothers, Ir.
Chan Siew Yoon pointed out that the case has no
application here as, firstly, the testator there
had a history of insanity; secondly, there was
delusion which resulted in his omission to
consider the claims of his brothers and sisters;
thirdly, the will disposed of the whole fortune
of the testator.
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In the case of Harwood v. Baker (supra) it
is submitted that the reason for the decision
in that case will find no place in the instant
case. There the testator made a will in favour
of his wife to the exclusion of other next-of-kin.
That will was made two hours before he lost cons-~
ciousness and five hours before his death. Before
illness, he had expressed intention of distribu-
ting a large portion of his property among his
relatives.

Referring to the facts of this case, it is
pointed out that the deceased's intention to
provide for his wife was formed before his
admission to the hospital. Deceased read the
documents and cheque before affixing his thumb-
print. Deceased's closest relatives were his
wife and aged mother and the money left to his
wife was not his entire fortune. There was a
strained relationship between him and his mother.

Mr. Joginder Singh referred to equity and
the rule of survivorship and submitted that the
right of survivorship vested in the first
defendant is overridden by equity. It is the
plaintiff's contention that only the deceased
provided the money for the joint account and the
first defendant none and therefore the money
standing to the credit of the joint account should
lawfully belong to the estate of the deceased.

I am inclined to agree with Mr. Chan Siew
Yoon's submission that equity may intervene but
only to presume that the survivor is holding the
money as trustee in favour of the estate (see
Russel v. Scott 55 C.L.R. page 440 at page 450
per Dickson and Evatt JJ). The presumption, it
is argued, only affects burden of proof. Such
presumption may be displaced by an affirmative
proof of specific intention to confer a
beneficial interest.

In this connection the Court must I think,
have due regard to the purpose for which the
money was transferred to the joint account.
Deceased knew what he was doing when he
executed the various documents. The transfer
of the money to the joint account was specifically
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for the purpose of conferring a beneficial
interest on Chan Yoke Ying in the event of his
death, Clearly therefore the survivor should be
entitled to the balance standing to the credit of
the account, not for himself and not for the
estate, but for the widow Chan Yoke Ying.

Mr. Joginder also submitted that when a
banker unlawfully paid out funds for his customer,
the banker commits the tort of conversion. As for
the present case, it is his contention that the
defendant bank acted negligently and/or in bad
faith and/or outside the ordinary course of
business. He urged the Court to consider the
fact that the specimen signature card at the Head
Office does not bear the thumbprint whilst the
cheque (D18) bears it and despite the deviation
D18 was paid out without an enquiry. I have at
some length dealt with this point earlier on and
have also made a finding that Kwan Mun Koh the
servant of the defendant bank had not acted
improperly in allowing the deceased to affix the
thumbprint. I have also found that circumstances
surrounding the taking of the thumbprint were not
surreptitious. On the evidence before me, I do
not hesitate to say that basically as an officer
of the defendant bank in the branch office he
had not acted improperly when he admitted the
signature of the deceased even though he did not
do so at the time of payment.

It is Mr. Joginder Singh's contention that
there was a deviation from normal practice.
There might have been but it was stated very
clearly by Mr. Ramachandran (PW9) who was
called by the plaintiff to testify that the
rules are rules of prudence and it is possible
the practice from bank to bank might vary in its
details. If the bank manager is satisfied with
the identity of the person and that person has
full faculties of his mind, he can accept a thumb-
print in place of the signature if for some
reason he was unable to do it. The bank is only
put on an enquiry if there is something to arouse
its suspicion that a customer®s faculties of
mind are not all there. PFurthermore, it would
seem that these rules are designed for the
protection of the banker - a protection that
banks require from an account holder. In these
circumstances, I do not see how the defendant
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bank could be said to have acted negligently.

I am also unable to find that the defendant bank
had acted in bad faith. I should emphasize that
the whole transaction, in my vicw, was conducted
by the defendant bank in good faith and without
negligence and not outside the ordinary course
of business.

As an alternative to the claim under the
head of conversion, lir. Joginder Singh submitted
that even if the collection of the cheque (D18)
by the second defendants did not constitute
conversion, the fact that deceased had separate
authority and dominion over the fund in the joint
account by reason of D19 entitles the plaintiff
as administratrix on behalf of the estate to call
for the sums standing to the credit in the joint
account. In other words, she can do by way of
claiming the money had and received by the second
defendants from the deceased.

I'r, Chan Siew Yoon, on the other hand,
argued that the second defendants received the
money belonging to the deceased since the second
defendants were payees of the amount with
instruction to pay it into the new joint account
of the deceased and the first defendant. But for
the plaintiff to recover the money, the receipt
by the second defendants must be under such
circumstances as to create a privity between the
second defendants and the plaintiff. (See
Soujiva Row's Contracts T7th edition, Volume IT
1363 page 1818).

It is further argued that the present case
does not fall within any of the circumstances
that would create privity to support an action
for monoy had and received by the second defendants.

It is the contention of the second defendants
that in this case, they received the payment of
the cheque for the benefit of the deceased and the
first defendant (who is the third party) jointly.
The money so received could only be applied to
the joint account, which is the purpose for which
the deceased paid the bank in the first place and
not for any other purpose. If the bank had
continued to hold the money so paid over in the
sole account of the deceased instead of as
directed, then it would clearly be held liable
for money had and received to the first defendant
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who, upon the death of the deceased became the sole

legal owner of the sum in question by reason of the
rule of survivorship.

To sum up, I would say that in the present
case, there is not the slightest doubt in m y mind
that the deceased had the necessary intention from
the very beginning, concerned with the welfare and
interest of his wife in the event of his death, to
make provision for her while he was still alive.
Vhy he decided to authorise the opening of the
joint account with Chow Yee Wah and the transfer
of the money into the joint account with a view
that the money would be utilised for his wife's
benefit in the event of his death is something
that only the deceased himself could say. I can
only assume in view of the illness he might not
live long. He had probably thought that the
chances of his surviving his illness was quite
slim,

It is true that the gift was contingent in
the sense that she would only be entitled to
benefit on the deceased's death, and, that if the
deceased should recover from his illness, the
money would still be his. Nevertheless, I am
fully satisfied that in law, Chow Yee Wah, having
been specifically directed to apply the money
solely for Chan Yoke Ying's use, was a lawfully
constituted trustee to hold the money in trust
for the benefit of Chan Yoke Ying.

May I now refer to a case cited by Mr. Chan
Siew Yoon - Russel v. Scott (supra) - where at
page 454 Dickson and Evatt J.J. said -

"For it is said that the deceased's intention
that her nephew on surviving her should take
the amount of the bank account is a testa-
mentary wish to which effect could be given
only by a duly executed will, This must
mean that, while retaining full beneficial
property in a corpus, she intended that on
her death some other person should succeed
to her property in that corpus or to some
interest therein to which he was not before
entitled either absolutely or contingently,
and to which the law gave him no title to
succeed. It is only in this sense that an
intention to benefit can be said to be
testamentary. Law and equity supply many
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means by which the enjoyment of the property
may be made to pass on death. Succession
post-mortem is not the same as testamentary
succession. But what can be accomplished
only by a will is the voluntary transmission
on death of an interest which up to the
moment of death belongs absolutely and
indefeasibly to the deceased., This was not
true of the chose in action created by
opening and maintaining the joint bank
account."

Before I conclude may I say that I am
entirely in agreement with Mr. Chan Siew Yoon's
submission that there is in the instant case a
completely constituted trust. The law dealing
with the constitution of voluntary trusts is to
be found in the most celebrated case of !ilroy v.
Lord 45 E.R. Ch. Div. page 1185 where Turner La.Jd.
at page 1189 said -

"eeeose I take the law of this Court to be
well settled, that, in order to render a
voluntary settlement valid and effectual,
the settler must have done everything which,
according to the nature of the property com-
prised in the settlement, was necessary to
be done in order to transfer the property
and render the settlement binding upon him.
He may of course do this by actually
transferring the property to the persons
for whom he intends to provide, and the
provision will then be effectual, and it
will be equally effectual if he transfers
the property to a trustee for the purposes
of the settlement, or declares that he
himself holds it in trust for those
purposes; and if the property be personal,
the trust may, as I apprehend, be declared
either in writing or by parol; but, in
order to render the settlement binding, one
or other of these modes must, as I understand
the law of this Court, be resorted to, for
there is no equity in this Court to perfect
an imperfect gift."”

I am further in agreement with Mr, Chan Siew
Yoon's subnission that the fact the deceased
might revoke the trust in the event of his
recovering from his illness would not make any
difference as it would scem clear from the
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following passage in the judgment of Starke J, in
Russel v. Scott (supra) -

"Thus a voluntary settlement vesting property
in trustees for the benefit of the donor for
his life, and after his decease for the
benefit of other persons, with a power of
revocation is not testamentary: it takes
effect immediately upon its execution, and

is not postponed until after the donort's
death.,"

In conclusion, I would say that it is my
considered judgment that for reasons that I have
stated, having regard to the whole of the evidence
adduced before this Court, I find no merit in the
plaintiff's claim. I would therefore dismiss the
plaintiff's claim against both defendants with
costse.

Sgd. (ABDUL HAMID)
JUDGE,
HIGH COURT,
MALAYA.

Kuala Lumpur
Dated this 26th day of November, 1973.

Mr. Joginder Singh for Plaintiff,
Mr. M. Shankar for Pirst Defendant.
Mr. Chan Siew Yoon for Second Defendant.

Certified true copy

Sa-/ Illegible

Secretary to Judge,
Kuala Lumpur

3rd December, 1973
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No. 8
ORDER
BEFORE THE HONOURABLE MR, JUSTICIE ABDUL HAMID

THIS 26TH DAY OF NOVEMBER, 1973 IN OPEN COURT
ORDER

This action coming on for hearing on the 28th,
29th & 30th days of June, 1972; 12th day of July,
19723 13th and 14th days of September, 1972; 19th,
20th, 23rd, 24th, 25th, 26th and 27th days of
April, 1973; 2nd, 3rd and 4th days of July, 1973
in the presence of Mr. Joginder Singh (Mr. Sri
Ram with him) of Counsel for the Plaintiff,

Mr. Shankar of Counsel for the lst Defendant and
Mr. Chan Siew Yoon of Counsel for the 2nd
Defendants AND UPON READING the Pleadings

AND UPON HEEARING evidence and submission by
Tounsel &s aroresaid IT WAS ORDERED that this
action do stand adjourned Ior Judgment AND the
same coming on for Judgment this day in tThe
presence of Mr. Joginder Singh & Mr. Sri Ram of
Counsel for the Plaintiff, Mr. Shanker of Counsel
for the lst Defendant and Mr. Lawrence Tan of
Counsel for the 2nd Defendants IT IS ORDERED
that this action be and is hereby dismissed

AND IT IS ORDERED that the Plaintiff do pay to
the Ist and 2nd Defendants each the costs of this
action as taxed by the proper officer of the
Court.

Given under my hand and the seal of the
Court this 26th day of November, 1973.

Sd/- ZELEHA ZAHARI

Senior Assistant Registrar,
High Court, Kuala Lumpur.
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No. 9 In the
Federal Court
Notice of Appeal of Malaysia
IN THE FEDERAL COURT OF MALAYSIA (Appellate No. 9
Jurisdiction) Noti of
FEDERAL COURT CIVIL APPEAL NO,147 OF 1973 Avoces
=~ ppeal
BETWEEN 20th December
1973

Choo Ah Pat, Administratrix of the
Estate of Loke Yaik Hoe, @ Loke Yeuk
Hoh @ Loke Yeuk Hoe, deceased APPELLANT

AND
1, Chow Yee Wah

2. The Kwong Yik (Selangor) Banking
Corporation Bhd. RESPONDENTS

(In the matter of Civil Suit No.469
of 1971 in the High Court in
Malaya at Kuala Lumpur

BETWEEN
Choo Ah Pat, Administratrix of the
Estate of Loke Yaik Hoe,
@ Loke Yeuk Hoh @ Loke Yeuk Hoe,

deceased PLAINTIFF
AND

1. Chow Yee Wah

2. The Kwong Yik (Selangor) Banking
Corporation Bhd. DEFENDANTS

NOTICE OF APPEAL

TAKE NOTICE that Choo Ah Pat, Administratrix
of the Estate of Loke Yaik Hoe @ Loke Yeuk Hoh @
Loke Yeuk Hoe, deceased, the Appellant abovenamed,
being dissatisfied with the decision of the
Honourable Mr. Justice Datuk Abdul Hamid given at
Kuala Lumpur on the 26th day of November, 1973,
appeals to the Federal Court, Malaysia, against
the whole of the said decision

Dated this 20th day of December, 1973
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Right Thumbprint of
Choo Ah Pat

SIGNATURE OF APPELLANT

Sd-/ Joginder Singh & Co.

SOLICITORS FOR THE AFPELLANT

¢ H

1. The Chief Registrar,
The Federal Court,
Malaysia,

Kuala Lumpur.

2. The Senior Assistant Registrar,
High Court, 10
Kuala Lumpur.

3. The 1lst Respondent, Chow Yee Wah,
or his Solicitors,
Messrs. Shearn Delamore & Co.,
No. 2, Benteng,
Kuala Lumpur.

4. The 2nd Respondents, The Kwong Yik
(Selangor) Banking Corporation Bhd.,
or their Solicitors,
Messrs., Shook Lin & Bok, 20
Bangunan Lee Wah Bank,
Kuala Lumpur.

The address for service of the Appellant is
c/o Messrs. Joginder Singh & Co., Advocates &
Solicitors, Nos. 20/22, Jalan Mountbatten,
1st Floor, Kuala Lumpur.

No. 10
Memorandum of Appeal

MEMORANDUM OF APPEAL

CHOO AH PAT, the Administratrix of the 30
Estate of Loke Yaik Hoe, @ Loke Yeuk Hoh @ Loke
Yeuk Hoe, deceased the Appellant abovenamed
appeals to the Federal Court against the whole of
the decision of the Honourable Mr. Justice Datuk
Abdul Hamid given at Kuala Lumpur on the 26th
day of November, 1973 on the following grounds:-
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1. The Learned Trial Judge erred in dismissing In the
the Plaintiff's suit. Federal Court
of Malaysia
2. The Learned Trial Judge erred in holdings:- ——
No.1l0
(i) that the burden of proving the state of
the deceased's mind at the relevant time ggmgrazggm
was on the Plaintiff; 124
29th January
(ii) that the burden rest on the Plaintiff to 1974
show that the deceased was of unsound (continued)

mind when he made the disposition;

(iii) that the burden was on the Plaintiff to
prove that the deceased was not compos
mentis at the time when he drew the
cheque (D18) and executed the documents
(P19 and D20 A-B)

3. The Learned Trial Judge should have held that
the issue on this point was whether the deceased
understood the nature of the act and its effect
when his thumbprint was affixed to the cheque and
the documents and that the burden was on the
Defendants to prove that he did.

4. If the burden of proof as to the state of the
deceased’s mind at the relevant time was on the
Plaintiff the Learned Trial Judge erred in holding
that the Plaintiff had failed todischarge the
burden.

5 The Learned Trial Judge failed to attach
sufficient importance to and to draw the correct
inference from:-

(i) The evidence of the 5 doctors called by
the Plaintiff; and

(ii) the Male Day Report Book (24 hours
nursing notes) - Exhibit PO,

6. The Learned Trial Judge erred in holding
that "the deceased knew what he was doing when he
drew the cheque and gave the authority to open
the joint account" and that "he was then of sound
memory and understanding and that he fully
appreciated the nature and effect of his act".

Te The Learned Trial Judge should have held that
at the relevant time the mental faculty of the
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deceased was so impaired that he was unable to
understand the nature of the act and its effect
when his thumbprint was affixed on the cheque and
other documents.

8. The Learned Trial Judge erred in holding that
the 2nd Defendants were not negligent in accepting
and honouring the cheque with the deceased's thumb-
impression and in accepting the other documents
with only the deceased®s thumb-impressions for the
purposes of opening the joint account.

9. The Learned Trial Judge erred in holding that
the Plaintiff adduced no evidence to substantiate
her allegation of fraud and that she had not given
material particulars of fraud.

10. The Learmned Trial Judge failed to direct his
mind to or attach sufficient importance to the
evidence led by the Plaintiff to show that the
deceased's thumb-impression was affixed to the
cheque and the documents when he was not in a
proper state of mind to appreciate what was being
done.,

1l. The Learned Trial Judge erred in holding that
the authority allegedly given by the deceased to
the 2nd Defendants to honour the cheque (D18)
and/or to open the joint-account No. 1-361 was not
revoked by the mental condition and/or mental dis-
order in which the deceased was subsequent to the
18th July 1967.

12. The Learned Trial Judge should have found
that the deceased's mental disorder subsequent to
the 18th July, 1967 amounted to incapacity to
manage his affairs and that the 2nd Defendants
should not have honoured the said cheque (D18)
and/or opened the said Joint-account No. 1-361.

13. The Learned Trial Judge erred in holding that
no undue influence had been exerted on the
deceased by the Defendants.

14. The Learned Trial Judge erred in holding that
the 1lst Defendant was a lawfully constituted
trustee to hold the funds in the Joint-account No.
1-361 in trust for the benefit of D.We3 -~ Chan
Yoke Ying.

10

20

30

40



10

20

30

223.

Dated this 29th day of January, 1974.

(Sgd.) Joginder Singh & Co,
Solicitors for the Appellant.

The Registrar,
Federal Court of Malaysia,
Kuala Lumpur.

and to:

1.

3.

Senior Assistant Registrar,
High Court,
Kuala Lumpur.

The lst Respondent and/or
his Solicitors,

M/s. Shearn Delamore & Co.,
2, Benteng,

Kuala Lumpur.

The 2nd Respondents and/or
their Solicitors,

M/s. Shook Lin & Bok,

Lee Wah Bank Building,
Kuala Lumpur.

The Address for service of the Appellant is
care of Messrs., Joginder Singh & Co., Advocates &

Solicitors Nos. 20-22, Jalan Mountbatten, 1lst Floor,

Kuala Lumpur.

No. 11

NOTES OF ARGUMENTS RECORDED BY
GILL, CHIEF JUSTICE

Kuala Lumpur. 24th April, 1974

Encik R.R. Chelliah with Encik Joginder Singh and
Encik Sri Ram for Appellant.

Encik Shanker for first Respondent.

Encik Chan Siew Yoon for Second Respondent.
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Chelliah:

The facts of this case. Appellant is the
mother of the late Loke Yaik Hoe and the administra-
trix of his Estate, Loke having died on 24.7.1967
at the age of 57. Loke was English educated and
had passed the Senior Cambridge Examination. For
some years prior to his death he lived with a lady
called Chan Yoke Ying. Their exact status is in
dispute.

Mr. Loke had an account with the second
defendant Bank at their head office in Jalan Bandar,
Kuala ILumpur. The Bank also had a Branch office at
55 Jalan Pasar, Kuala Lumpur. Loke used to sign
his cheques and other documents in English. The
specimen signature card held by the Bank had his
signature in the English language. The card
appears at Part II Volume V page 934 of the appeal
record.

For some time, about 19 years prior to his
death, Loke suffered from hypertension and for 10
years he had diabetes. Somewhere along the line
his heart, liver and kidney became damaged and
malfunctioned. There was evidence that he was also
an alcoholic., This appears at pages 80-84 of
appeal record.

From about the middle of May 1967, Loke
became more ill. On 13th July 1967 he was admitted
to the General Hospital, Kuala ILumpur, a very sick
man. On 24th July 1967, 11 days later, he died in
hospital. During the 11 days in Hospital he was
attended to by no less than five Government
doctors, all of whom were called to give evidence
by the appellant. The sum total of the evidence
was that right from the time of his admission on
13th July to the time of his death on 24th July,
every time each of them saw or spoke to Mr. Loke,
he was in a state of mental confusion and mental
deterioration,

Some time after his death the appellant came
to understand that on 18th July 1967, i.e. 5 days
after his admission to Hospital and six Adays
before his death, he was alleged to have affixed
his thumb impression on a cheque purported to have
been drawn on the Bank in favour of its Branch at
Jalan Pasar for the sum of $60,384.80 and by
certain other documents dated 20th July 1967 to
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which his thumdb impression had been affixed he is In the
purported to have directed the said Branch to open Federal Court
a joint account in his and the first defendant's of llalaysia
names. ———
No.ll

The first defendant is the brother-in-law of Notes of
Loke, having married his step-sister. With the use

of the said cheque and documents, a joint account ﬁifg?gggsb
was opened in the said Branch on 20th July 1967 Givl. 6.g ¥
and the said sum of £60,384.80 was withdrawn from y Vede

the personal account of Loke in the Head Office and  24th April
credited to the joint account in the Branch office. 1974
(continued)

Between 24th July 1967 and 31lst July 1967 the

first defendant withdrew a sum of £5,000 from the

joint account, and on 31st July a sum of %55,382.30

remained to the credit of the joint account. On

the same day the first defendant withdrew the whole

of the balance from the joint account and he and

his wife opened two deposit Accounts with the Kwong

Yik Pinance Company Ltd, for the sum of $40,000 and

$10,000 each and in their joint names. Copies of

Deposit applications appear at pages 784 and 785.

Deposit receipts appear at pages 788 and 790.

In about May 1968 the appellant engaged Mr.
Joginder Singh and started making inquiries about
these deals. In October 1969, over two years after
the deceased's death, this sum of $50,000 was
transferred to the name of Madam Chan Yoke Ying,
by opening two Deposit accounts in her name.

Refer to pages 808, 815 and 818. Ividence appears
at page 191 of appeal record.

It is also in evidence that in betweeen July
1967 and October 1969 the income derived from the
fixed deposits by the first defendant and his wife
was shown by the first defendant as his income to
the Income Tax Department. Refer to evidence at
page 192, line B.3.

The appellant as administratrix of the
Estate of Loke instituted these proceedings against
the first defendant and the Bank in June 1971 for
a declaration that the cheque for g60,384.80
bearing the thumb impression of the deceased was
invalid primarily on the ground that when the
thumb print of the deceased was affixed to the
cheque his mental condition was such that he was
not capable of understanding the nature and conse-
quence of his act. The appellant asked for
consequential reliefs and the declaration.
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It is my respectful submission that although
various pleas in the alternative are made in the
Statement of Claim such as non est factum, fraud
and undue influence, there is really one main
issue and that is the mental condition of the
deceased when his thumb impression was affixed
to the cheque and other documents. It will also
be my respectful submission that it is not
necessary to show that the deceased was mad or
insane in the sense that he should be an inmate
of a mental home. It will be my respectful sub-
mission that a very young child or a very old
person or a sick person or a person who is
mentally retarded can all be sane people and yet
unable to understand the nature and consequences
of their acts.

The case for the appellant was that at the
time when the thumb print was affixed deceased's
mind had been reduced by serious illness to a

state that he could not understand the full meaning

and consequence of what was being done. I would
submit that the inferences drawn by the Judge
from the evidence were wrong and that he did not
evaluate the evidence as he should have done.

The appellant herself does not know how the
thumb print came to be affixed. This is clear
from her pleadings. My submission is that what-
ever the nature of the physical act may have been
it was an involuntary act. The evidence of the
defendants was that the thumb impression was
affixed on 18th July 1967 at 5 p.m. in the

resence of the first defendant, Kwan Mun Koh,
%D.W.Z) a nephew of the deceased and the person
in charge of the Pasar Branch of the second
defendants and Chan Yoke Ying. Chan Yoke Ying
now claims to be the beneficiary of the money
under some sort of trust which was created by the
deceased prior to his death.

The learned Judge dismissed the appellant's
claim and in doing so held that the burden was
on the appellant to show that the deceased was

not in a fit state of mind and that she had failed

to do so and that he accepted the evidence of the
defendants that the deceased was of a normal mind.

I will now deal with the facts. I shall deal
with the appeal in two parts. PFirst I shall take
the Court through the evidence which I rely on and
then the relevant law,

10

30

40



10

20

30

40

227.

The appellant really relies on the evidence In the
of the five doctors who attended on the deceased. Federal Court
The evidence of the first of the doctors, Dr. of lMalaysia
Vignaendra (P.W.2) starts at page 78. He was the —
doctor who admitted the deceased to Hospital. No.ll
Refer to page 79, line A 5 to C 4 page d0, from Notes of

page 81 line D 4 to page 84 D 3. The sum total of Areunents
the evidence of P.W.2 was that deceased was a very refgided b
ill patient when admitted. He was not fully clear Gill. C.J v
mentally on questions put to him. This doctor was y Ve

not cross-—-examined, 24th April
1974
The next doctor was Lim Eu Jin (P.W.3). He (continued)

was the doctor who attended on deceased from 15th
July to the time of his death. Refer to evidence
at page 85 continued on top of page 86 line B 4,
page 89 line E1 (rapid rise of blood urea), page
90 line B1 to C 4, line E 1 to F 5, page 91 line
B2toC1l, line E 2 to F 5, page 92 line B 1,
page 93 line E 3 (His Lordship was looking for
evidence of madness), page 94 line C 5 to F 5,
page 95 line A 1 to line A 5, line C 3 to E 3.

To sum up the evidence of the witness, he saw
the patient almost every day. The patient's
condition on 15th July was mental deterioration
and confusion. There was progressive mental
deterioration and the condition remained the same
on 16th, 17th, 18 and 19th July. Mental deterior-
ation - not aware of his surroundings as a normal
person. Every time the witness saw the deceased
or spoke to him his condition was the same. He
made clear that he did not mean that the man was
a mad man. This doctor was not cross—examined at
all.

I will next deal with the evidence of Dr.
Sinnadurai (P.W.5), starting at page 100. Refer
to page 102 line A 4, page 103 line B 1 to line
F 5, page 104 1line C 2 to F 5 at page 106, page
107 line A 1 to line F 5. Summing up his evidence,
he had seen him on 15th July when mental condition
was in a state of deterioration. From the 15th
July the deceased gave the impression that his
mental condition was getting worse day by day.

I am dealing specifically with the 18th on which
date he was said by this witness to be mentally
confused and the blood urea had risen to 252 m.ge.
per cent. Then the doctor went onto describe

the deceased's condition on 19th. By the night-
fall of 19th July he was acting like a mad man.
Again, this doctor was not cross-—examined.
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I now go to the evidence of Dr. Daljit Singh
(P.W.14) starting at page 139. Refer to page 141
line D 3 to line E 3, page 142, line A 3 to line
D 2, page 144 line B1l, E 3, page 145 line A 1 to
A5, line D1 to F 2 page 169 line B 1l to C 5,

The last medical witness was Dr. Sreenivasan
(P.We4). His evidence starts at page 96. Refer
to evidence at page 97 line B 1l to F 5, page 98
line A 4 to F 5, page 99 line B 4 to F 5, page 10
100. This witness was not cross—examined.

Court adjourned and resumed after 15 minutes.

R.R. Chelliah (continuing)

The last doctor we referred to was Dr., Daljit
Singh. I would refer to his clinical notes which
form part of P 13 starting at page 736 and
continued at page 737. Refer to nurse's notes
at page 714. DPage 718 contains notes of 18th July.
Refer to P 13 at page 763 which against the entry
on 18th July states that deceased passed urine in 20
bed at page (sic) 4 p.m. and 6 p.m. Refer to evidence
at page 166. The deceased was alleged to have put
his thumb impression on the cheque and other
documents around 5 p.m.

From the evidence of all the five doctors,
who are independent Government doctors having no
interest in the subject matter of the suit, it is
clear that from 13th July to 24th July at least
one of them saw the deceased every day in the
Hospital. Everyone of them spoke of mental 30
deterioration. At least from 15th July, the
evidence shows that there was progressive deterior-
ation and by the night of 19th July the deceased
was acting like a mad man. Between 1l4th and 19th
July there was rapid increase in the blood urea.
Although the doctors frankly admitted that it was
possible for the patient to have short lucid
moments, none of them saw him in any such lucid
moments. In fact every time each of them saw the
patient he was mentally confused, dull and 40
deteriorating. The doctors went on specifically
to say that at no time was the deceased ahle %0
know what he was doing on 17th, 18th and 19th July.
Dr. Sreenivasan who only saw the deceased once at
10.15 p.m. on 20th July said positively that when
he saw the patient he was not in a proper frame of
mind to execute any document. Even Dr. Sinnadurai,
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who spoke of waxing and waning said that he would
have to take some opinion from a Psychiatrist before
he could say that the deceased was fit to sign any
documents. Dr. Lim's evidence was that there was
progressive mental. deterioration from 15th July
onwards. My submission is that if the evidence of
the doctors is accepted it is clear that at least
as a general state of the deceased's mental
condition he was not in a proper frame of mind to
know the nature and consequence of his acts over
the period 13th to 24th July and particularly over
the period 15th to 19th July.

As against the medical evidence, the evidence
called for the respondents consisted of one doctor
who was not attending on deceased during the period
13th July to 24th July and who visited the Hospital
as a visitor. The other witnesses on the mental
condition of the deceased was the first defendant,
Kwan Mun Koh and Chan Yoke Ying. The last three
witnesses were laymen. They are all, including
the doctor, related to one another in some way or
other.

Refer to evidence of Dr., Loke Wai Tuck (D.W.4)
starting at page 257. Refer Page 259 line E 4 and
then to page 206 line D 5, page 260 line B 4,
page 258 line C 3, page 261 line E 4 continued on
page 262 line A 1 to F 5, page 263 line A 1 to D 2.

Refer to evidence of Chow Yee Wah (D.W.l),
the first defendant starting at page 175. Refer
to evidence at pages 181, 132, and 183 as to how
the thumb impression of the deceased was taken.
Refer to evidence at page 183 line B 3 to C 3.
None of the doctors said anything about either of
deceased's hands being swollen, nor were they asked
during the cross-examination about swollen hands.,
Refer to page 183 line C 3 to D 3. This shows that
Kwan Mun Koh came ready with an ink pad. Refer to
page 193 line D 4, page 194 line A 5, pages 205
and 206 (how the money was dealt with), page 211
line C 4, page 212 line A 2 to C 2,

Come to evidence of Kwan Mun Xoh (D.W.2)
starting at page 218. Refer to evidence at page
220 line D 5 to line F 5, page 221 line A 1l to F 5,
page 222 line A 1 to A 4, page 228 line F to over
the page and page 237 line E 1. If this evidence
of the witnesses was opposed entirely to the
evidence of the doctors, they were lying. If they
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were lying on one point then the Judge should
have treated the rest of the evidence with
suspicion.

Evidence of Chan Yok Ying (D.W.3) starting
at page 243. Refer to page 247 line C 2 to F 5,
page 252 line D 2.

When the evidence of these witnesses contra-
dicted the evidence of the medical witnesses so
directly and violently, how much reliance can
you place on the rest of their evidence?

It is my respectful submission at this stage
that on the evidence of the five Government doctors,
no matter on whom the initial burden lay, the
learned trial Judge should have held that there
was sufficient evidence to show that at least
between the 15th of July and 20th of July the
mental condition of the deceased was generally
confused and deteriorating to such an extent that
he was not able to understand the nature and
consequences of his act. Then he should have held
that if there were any lucid moments, the onus of
proving that was on the respondents. -

Adjourned until 2.15 p.m.
Sgd. S.S. Gill.

Hearing resumed at 2.15 p.m.

Chelliah (continuing)

I now turn to the judgment of the learned
trial Judge starting at page 557. In the earlier
pages he reviews the evidence. Refer to page 580
line E 3 and read on from there to page 581 line
D 4. I pause here to observe that the evidence
of Dr. Daljit Singh and Dr. Sreenivasan was such
that the deceased's mind was in such a state that
he could not know the nature and consequences of
his act. That was the view of the doctors who
attended on him and treated him. What other
evidence, apart from medical evidence can be
produced on this? Read on at page 581 line D 5
to page 582 line C 4. I emphasise the word
"probability" in view of the medical evidence that
there was "possibility™ of lucid moments. Read on
from line 5 at page 5%2 to page 585 line B 2. This
clearly shows that the learned Judge was looking
for evidence of insanity.
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Read on from page 585 line B 3 to line D 5. In the
Again the Judge was looking for evidence as to Federal Court
the deceased's stde of mind at the crucial hour of Malaysia
divorced from the evidence of the statement of  —
mind before and after that crucial hour. No.1ll

Continue reading from page 585 line E 1 to thesezis
page 586 line E 5. Refer to evidence at page 93 €

line A 4, page 95 line B 4., To continue from line ggggrdngby
F 1 on page 586 to page 588 line A 4., The learned 1Ly Lede
Judge went wrong on onus of proof. In any event, 24th April
he failed to evaluate the evidence of the doctors 1974

and to draw a correct inference therefrom. He (continued)

erred in holding that the degree of impairment of
the deceased's mind had not established. Vhatever
the degree of impairment might have been, it was
certainly sufficient to show that he did not know
the nature and consequence of his act. I do
respectfully submit that the Judge appears to have
looked for evidence to establish madness or insanitye.
I submit that he equated the words "probable" and
"possible", It would further appear that his
Lordship misdirected himself in disregarding the
evidence of the doctors merely because they were
not present at the very moment when the thumb
impression of the deceased is alleged to have been
taken.

Come to Judge's judgment at page 595 line C 2
to line D 5. The learned Judge appears to have
placed too much importance upon what was alleged
to be the express intention of the deceased prior
to his admission to Hospital. Even assuming that
he had expressed such an intention, it does not
follow that he had the mental capacity to do what-
ever he is alleged to have done as regards the
thumb printing of the cheque and the other documents.

Continue from page 595 line D 5 to page 597
line C 4. This evidence of Dr. Like was dia-
metrically opposed to the evidence of the five
Government doctors. Read on from page 597 line D 4
to page 600 line A 1, The Judge speaks of
"completely relieved of his mental faculties,
his memory and understanding."

Turn to page 606 line B 5 to line D 4, Chan
Yoke Ying was not made a party because the letters
from the defendants did not indicate her interest
in the matter. Read on from page 606 line D 5 to
page 608 line A 5. Dr. Loke Wai Tuck was not
present at the taking of the thumb print.
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Read on from page 608 line B 1 to page 609
line D 5. My submission is that the learned

trial Judge appears to have laid too much importance

to demeanour of defence witnesses. He placed too
much weight on what these witnesses alleged to
have been the intention of the deceased prior to
going to Hospital. He did not direct his mind to
consider the question as to why it was necessary
for the deceased to open a joint account with the
first defendant to provide for Chan Yoke Ying.

If his intention was to provide for her, he could
have opened a joint account with her, given her
half the money or any other money he wanted to
give or left a will., The explanation given by
the first defendant was that she was illiterate
and could not sign her name, and yet their own
evidence clearly shows that immediately the joint
account was opened the first defendant claims to
have withdrawn from the joint account a sum of
#5,000/- by way of a cash cheque and that Chan
Yoke Ying signed the cheque and cashed it. Refer
to evidence at page 205 line E 5 to page 206

line C 3. Refer to D.35 at page 937 (Mr.Shanker
says that there was evidence that deceased taught
her how to sign).

Adjourned until 9.30 a.m. on 27.5.74.
Sd. S.5. Gill.
Tuesday, 28th May 1974

Coram: Gill, Chief Justice, !Malaya,
Ali, Judge, Federal Court,
Ong Hock Sim, Judge, Federal Court.

Counsel as before, Hearing continued.
Chelliah (continuing)

At the last hearing I referred to the mental
condition of the deceased at the relevant time.
I said the Judge failed to evaluate the evidence
properly and to arrive at correct inferences.

I now propose to deal with the law cn this
particular issue. My first submission is that
the appellate Court is in as good a position to
draw inferences from the facts and form its own
opinion as the trial Judge. Refer to Mersey Docks

& Harbour Board v. Proctor (1923) All E.R. L34,
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137 line 1; MclLaughlin v. The Daily Telegraph

Newspaper Com 150, (1304) I C.L.R. EZE, 577;

e Dal elegra ewspaper Comga_ﬁy v. McLaughlin
ara. s DBenmax v, the

PAY R p
Austin Motor Com any (1955) 1 A.ECH. 326, 327, 329G.
Tt is my suEmission that this Court is entitled to
draw its own inference from the medical witnesses.

[

The question as to whether a person is
mentally incapacitated does not depend on belief
or disbelief of witnesses. It depends largely on
inferences to be drawn from evidence. Refer to
Ram Sundar Saha & Others v, Kali Nerain Sen
Cﬁouﬁﬁugsz Others RslsRe 11027) cal. 889, 892.
Tn 2 case ol This nature the demeanour of a witness
should not be relied upon without testing it
against the whole of the evidence in question.
Refer to Yuill v. Yuill (1945) 1 A.E.R, 183, 188(H):

Onassis and calogeropoulos v. Vergottis (1968)
T I'Toyd's Law Reports 294, 207, 288, 302, 303.

Where witnesses likely to be biased give
evidence in direct contradiction to medical officers
their evidence must be received with caution.

Refer to Harwood v, Baker 13 E.R. 117, 118
evidence of doctors), 121, 122, 123 z297)

evidence of witness). Similar position in the
present case.,

In order to invalidate the act of the deceased,
the issue is not necessarily whether the dececased
was insane or mad. All that is necessary is that
he was of an infirmity of mind which rendered him
incapable of fully understanding the nature of his
act. Two of the cases which support this view I
have already referred to are Harwood v. Baker and
The Dailx Tele§§a2h Newspaper Uomggﬁﬁ Limited V.
ncLa in. are decisions o0 e Privy
CounciI. The third I would like to refer to in
this connection is Ball v. Mannin: Vol. 6 E.R.

568, 569, (383), 572. oSimilar observations have
been made in other cases. MbLaEg%%in v. The Daily
Telegraph Newspaper Com . eliokte
243, 558: Rem oundar Sgﬁa % Others v, Kali Narain
Sen Chowdhury & Others Ae.l.R. (1927) Cal.B889,890.

Whether it be an act Inter Vivos or Donatio
Mortis causa or a testamentary disposition, the
burden is on the person asserting the validity of
the act to prove the person doing the act had the
necessary mental capacity.
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Taking the case of act Inter Vivos, refer to
Farid-Un-Nisa v. Munshi llokhtar Ahmad A.I.R. (1925)
P.C, 204, 206, 209: Thomas v. The Times Book
Company Limited (1966] 2 AIL L.R. 241, 24Z, In

e case O natio lMortis causa it must be
established by the clearest evidence by the donee.
Refer to Cosnahan v. Grice 15 E.R. 476, 479, 1In
the case ol a testamentary disposition, the burden
is on the person setting up the action to try to
establish the validity of the will. Refer to
Smee v. Smee (1879) 5 P.D. 84, 90, 91, 92.

Where the mental illness or incapacity has
been shown to have existed both before and after
the alleged act, an allegation that the act was
done in a lucid moment must be established by
strong evidence by the party alleging it. Refer
to Williams & Mortimer on Executors Administrator
and Probate (1970) p. 143. This was so held in
McLaughlin's case (at page 277).

To sum up, it is my submission that the
learned trial Judge erred in holding that the
burden was on the appellants to prove infirmity.
The burden was on the respondents to prove mental
capacity which they failed to prove on the evidence.
Even if the burden was initially on the appellant
to show a general state of incapacity at the
relevant time, she had discharged that burden
sufficiently through the medical evidence of the
five doctors that the deceased was generally
incapacitated from the 13th of July to 24th of
July when he died. It is my further submission
that the respondent had failed to prove lucidity
at the relevant time. If the Court so holds then
the cheque was void and of no legal effect.

Court adjourned and resumed after 20 minutes.
Chelliah (continuing)

If the cheque is void and is a nullity, then
the second defendant Bank who paid out and
collected on the cheque is liable to pay that
money to the appellant as the administratrix of
the Estate of Loke Yaik Hoe deceased. In this
case we need not make any distinction between the
paying Bank and the Collecting Bank, both being
the same.

The Bank is liable to pay on two grounds.
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Pirstly on the basis of non est factum. In law
the deceased never signed the cheque and the
cheque is not his. Refer to Foster v. Mackinnon
(1869) 4 C.P. 704, 711; Saunders V. Arglia Bulilding
Society (1970) 3 All E.R., 96, 963, Obb:
McEaug%lin's case, which I have already cited at
page 273 (13th line from top) of 1 C.L.R. (1904).
As far as the Bank is concerned, they are liable
as in the case where the signature on the cheque
has been forged. The Bank is liable even if there
has been no negligence on the part of the Bank.
Refer to Paget's Law of Banking (8th edition) page
336, Imperial Bank of Canada v. Bank of Hamilton
(19037 ﬁ.C. Z90; Abbu Chettiar V. eraba ate
Bank A.I.R. (1957) Wadras , {para 10).
Secondly, the Bank's representative here was
negligent in accepting the deceased's thumb print
without consulting a doctor in the circumstances
of this case. D.W.2 said in evidence that the
normal signature of the deceased was in English
handwriting and we have the specimen signature of
deceased at page 934 of the appeal record. He
knew that the deceased had been in Hospital for
some 5 days before the thumb print was taken. He
knew some urgency had been shown by those con-
cerned to transfer this fairly large sum of money
to a joint account while the deceased was still in
Hospital and he should have reasonably suspected
that the deceased's illness was such that the
deceased's life was in danger. Evidence that he
did not consult a doctor appears at pages 236,

237 line D 3., The question here is not what D.W.2
believed but what an ordinary prudent man would
have done in the circumstances. If the second
defendant failed to make such an inquiry, as a
prudent Bank would have done, then it was
negligent. Refer to Baker v. Barclays Bank Limited
(1955? 1 W.L.R. 822, B35, 838 IpenuI%imate para-—
raph); Sheldon on Practice and Law of Banking

9th edition) page 4; Marfani & Co. v. Midland
Bank (1967) 3 411 E.R. 9067, 97L Iine B 3;

Wortini & Co. Ltd. v. Midland Bank Ltd. (1968)

2 ALl E.Re (D3

If the Court is not with me on the mental
gstate of the deceased, then the question arises as
to the legal consequences of a joint account and
to whom the balance standing to0 the credit of the
joint account belonged on the death of the
deceased., The appellant claimed that in the
circumstances of this case the first defendant as
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the survivor held it under 2 resulting trust for
the benefit of the Estate of the deceased. The
respondents, on the other hand, claimed that the
first defendant held it as trustee for Chan Yoke
Ying as the common law wife of deceased, Refer to
para. 11 of the amended statement of defence. The
learned trial Judge held that the first defendant
was the lawfully constituted trustee and that he
held the money in trust for Chan Yoke Ying. Refer
to his judgment starting at page 615 line E up to
line B 3 on page 616, Refer to page 620, 621,
622, 623, and 624. The learned Judge misdirected
himself in holding that the first defendant was a
duly constituted trustee for Chan Yoke Ying. The
two passages quoted by the Judge have no relevance
to the issue. The passage inMilroy v. Lord was in
fact in favour of the appellant in that the Court
will not perfect an imperfect gift.

The law relating to a joint account is that

where A and B hold a joint account in a Bank and
A provides all the money in the account, then upon
his death in law B was entitled to take what is
left in the account by virtue of his contract
with the Bank, but in equity B will hold the money
under a resulting trust for the Estate of A,
unless B can prove that A intended him to take the
money for his own benefit., Refer to Guranditta &
Another v. Ram Ditta (1928) 1 A. 235, 240. 1In

1s case, e Tirst defendant as the survivor
does not claim the money to be his own. UVhat he
is claiming is that he is holding it under a
validly constituted trust for the benefit of Chan
Yoke Ying. Unless he can establish a validly
constituted trust in favour of Chan Yoke Ying the
equitable presumption that he holds the money
under a resulting trust for the Estate of the
deceased must prevail.

To constitute a valid trust, certainfunda-
mental requisites apply. Among them there are
two which are relevant to our case. Firstly, there
must be a declaration of trust or disposition of
property on trust. Secondly, there must be
certainty of the property which is to be held in
trust.

Dealing with the first requisite, the
declarer or disposer must not retain any control
over the property which is inconsistent with an
intention to create a tmst. Refer to Warriner v.
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Rogers (1873) 16 Equity Cases 340, 348; Richards v.
ﬁE%BFTd e (1874) 18 Equity Cases 11, 13, 14, 15.
n Opening the joint account, the ‘deceased
retained control over the money. This destroys

the argument that a trust had been created. What
is the evidence oa record as to what the deceased
said as to the opening of the joint account? Refer
to evidence of D.W.l at page 178 line D 3, page

182 D, page 184 line C 1, Refer to evidence of
D.W.2 at page 219 line A 1 and line B 2. That is
all the evidence. In my submission that is
insufficient for the declaration of a valid trust.

Adjourned until 9 a.m. tomorrow.
Sd. S.S. Gill.
Wednesday 29th May, 1974

Hearing continued. Counsel as before.

Chelliah (continuing)

The second requisite which is necessary for
the formation of a trust is that there must be
certainty of the property which is to be the
subject matter of trust. In the case of Sprange
v. Barnard & Others 29 E.R. 320 the subjecE matter
of the trust was what shall remain at his death.
It was held that that was an uncertain property
that was to be the subject matter of the trust
and therefore no valid trust had been constituted.
The relevant passage is at page 322, In our case,
the opening of a joint current account entitles
both to draw money from the account from time to
time and what would form the subject matter of the
trust would have been what remained to the credit
of the account at the time of deceased's death.
Therefore kthe purported trust, if there was an .
intention to create a trust, must fail. It is
clear on authority that equity will not perfect
an imperfect trust by construing it as a trust.

A passage in lMilroy v. Lord 45 E.R. 1185 was cited
to the learned trial judge which is gquoted in his
judgment. It appears at page 1189. If that
passage is continued it will be found that it
favoured the appellant. My submission therefore
is that the first defendant has not been validly
constituted trustee for Chan Yoke Ying, and
therefore the equitable presumption of a resulting
trust in favour of the deceased's estate prevails.
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I now turn to the case of Russell v. Scott
(1936) 55 C.L.Rs 440, which is tThe other case
relied on by the trial Judge. The same issue
was raised in the case of Owens v. Green (1932)
Irish Reports 225. The argument about testamentary
disposition found favour in this case. The same
argument was raised in the Australian case and
was rejected on the ground that the right of the
survivor to the money in the joint account arose
from the chose of action that was contractually
created by the opening of the joint account.

This is clear from the judgment at 454 in the
Australian case. We are not quibbling with that
passage. It correctly states the law, but is not
applicable to the present case. The second
passage from the Australian case would be applic-
able if there had been a validly constituted trust
in this case.

This was not a case of Donatio Mortis Causa
as one of the requirement of a valid donatio
mortis causa is that the donor must part with
the dominium over the subject matter of the
donatio. Refer to the case of In re Craven's
Estate., Lloyds Bank v. Cockburn (1937) Ch. D.
423, 420,

(Note: a sum of 85,000 was taken out from
the joint account by the first defendant between
24th July and 31st July. On 3lst July the first
defendant opened a joint account in his name and
that of his wife Loke Soh Eng and then withdrew
#50,000/~ from it and put it on two fixed deposits
of #10,000 and $40,000 in the joint names of
himself and his wife. This appears in the
evidence at page 225).

Shanker:

Chan and I have agreed that Chan will address
Court first and I shall address Court afterwards.

Chan addressing on behalf of Second Respondent.

Counsel for appellant has raised three main
issues, They are mental capacity of decczased,
whether the Bank is liable in the event *that the
deceased had no mental capacity at the time he put
his thumb print on the cheque and other documents
and whether a valid and completely constituted
trust had been created in favour of Chan Yoke Ying.
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The first issue is more a question of fact.
We cannot find a clearer case than this of a
validly constituted trust. So far as Chan Yoke
Ying is concerned, there is a perfect gift although
subject to a trust. This may not be a case of
donatio mortis causa, but it could be a gift inter
vivos.

I will proceed with mental capacity which is
tied up with the facts. What should be the correct
approach by this Court so far as it concerns mental
capacity? In my submission the correct approach
would be to find out what is the most crucial
finding of the learned trial Judge touching on
this point. That crucial finding is at page 599
starting from line A 1. The next question is
whether that finding is supported by evidence.

If there is evidence supporting that finding, was
the learned Judge wrong in accepting that evidence
in the light of the other evidence in the case.

I don't think there can be any doubt that there is
sufficient evidence to support that finding.

There is the evidence of the defence witnesses
including a doctor. There is the evidence of the
surrounding circumstances relating to the thumb
print of the cheque and other documents. There is
the evidence of the lay witnesses who were present
at the time the deceased affixed his thumb
impression. It is that evidence that the Judge
relied on primarily in arriving at his finding.
Refer to page 598 line A. The affixing of the
thumb print indicated the soundness of mind of

the deceased. In fact more was said about the
deceased by various witnesses than what was said
by the learned trial Judge. Refer to page 221
line C 5 to page 223 line C. Refer to the case of
Gross v. Lewis Hillman Limited and another (1970)

T Ch. 445, 459 line D. Refer to evidence of

Dr. Sinnadurai at page 105 that deceased behaved
like a mad man when there were no tests carried
out. One cannot say that defence witnesses were
not telling the truth when they saw the deceased
to be normal on each occasion they visited the
Hospital. Refer to evidence at page 106 line E 1
to F 5. Refer to evidence at page 92 line E 5
onwards. There is also evidence from Dr., Daljit
Singh. Refer to page 157 line B. Deceased looked
a picture of health, was able to speak and move
about. In the circumstances, could anyone say
that defence witnesses were lying? The learned
Judge was fully aware of the apparent conflict of
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It is interesting to note how he
Refer to page 609 line A 3.

evidence.

resolved that conflict.
There is no real conflict of evidence. One

can say that the Judge was wrong if medical

evidence ruled out any possibility of the deceased

being able to understand the nature and effect of

his act when he affixed his thumb print to the

cheque and the other documents. The learned Judge

clearly took the view that it was possible. Refer

to judgment at page 586 line A 1. Balance of

probabilities was all on the side of the respondents.

As to condition of deceased, refer to evidence at

page 262, As to condition of deceased on 18th

July, refer to page 492 to 494, Refer to Judge's

judgment at page 575 line E 4 to page 578 line E 4,

page 589 line B 3, page 599 line D 1. There is no

evaluation of medical evidence involved here,

So far as the evidence of the doctors is concerned,

he merely accepted the evidence of the doctors.

There is no question of inference. The learned

Judge drew inferences from the acts of the

deceased. He did not evaluate the medical evidence.

There is a clear finding by the Judge that the
deceased had the necessary mental capacity for his
act on 18th July. He drew support for his findings
from other factors. First, the rationality of the
gift. Secondly, steps had been taken by the
deceased to make provision for his wife before he
was admitted to hospital and before any allegation
was made as to his mental state. Refer to page
593 line B to page 595 line C. Vhat deceased did
was consistent with what he had been planning to
do. This shows that he was in a proper frame of
mind. Also refer to page 608 line D 3 to line A 2
at page 609. The very fact that the gift itself
is rational is sufficient evidence to show a sound
state of mind at the relevant time. Refer to
Banks v. Goodfellow (1870) 5 Q.B. 549, 557 (4th

ine from bottom), 563 (from second para.), 565,
567 (13th line from top) (if the person concerned
had thought of the act in his lifetime, a slight
degree of mental capacity is sufficient to give
effect to his thought). Chan Yoke Ying had been
living with the deceased for six years. He was
never married before that. He had no children.
There were two persons closest to him. One was
his common law wife Chan Yoke Ying, and the other
his mother, the plaintiff in the case. There is
evidence that the deceased and his mother were not
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on good terms. Notwithstanding that, he had not In the
given all his money away to Chan Yoke Ying. He Federal Court
had other money. Refer to Section 12 of the of Malaysia
Contract Ordinance, 1950, Refer to Williams & ———
Mortimer (1970) page 140, No.ll
. Notes of
Adjourned to 6th June, 1974 at 10 a.m. Arguments
. recorded by
Sd. S.S. Gill G’lll, c.J.
24th June 1974 29th May 1974
(continued)
Hearing continued. Counsel as before.
Chan (continuing) 24th June
1974

Before last adjouwrnment I submitted that the
gift in this case was rational. That in itself
was a clear indication that the deceased knew
what he was doing. The intention to benefit the
wife had been expressed before deceased entered
hospital and before any allegations were made
about his mental condition. In the circumstances
very little capacity will be required, I cited
the case of Banks v. Goodfellow (1870) 5 Q.B. 549,
557. I also reterred to Williams and Mortimer on
Executors Administrators and Probate (1970 edition)
page 140, The learned Judge's findings are
supported by these two factors.

What should be the true issues in so far as
mental capacity is concerned? I agree with what
was submitted by Counsel for the appellant on
this issue. It was also submitted by Counsel that
the issue was not whether the deceased was insane.
I agree with that. Nowhere did the learned trial
Judge say in this judgment that he would require
a high degree of proof before he could say
whether the deceased knew what he was doing. The
learned Judge was aware of what the issue before
the Court was. Refer to his judgment starting at
line E at page 561 of record. Refer also to page
597 line D, page 599 line A 5. Refer to evidence
at page 93 line E. This was in answer to questions
by Court. Refer to page 586 line F to line B 2
on page 587. Refer to page 581 line D 3. Vhat
the judge said about soundness of mind should not
be read in isolation. The question of probability
is irrelevant here. The question is whether in
the circumstances of the case the evidence of the
defence witness can possibly be true,
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I now come to question of burden of proof,
Unless there is no evidence or the evidence is
so evenly balanced and there is no preponderance
of probability, then the question of onus of proof
is purely academic. Refer to Yong Chi Ve
Bong Tjhin 0i (1973) 2 M.L.J. IB%‘E“'IT%“"E e burden
of prool was on the plaintiff, even if there was
no evidence for the defence or the defence was
rejected as being unreliable, there the plaintiff
was not entitled to succeed because she had not 10
produced enough evidence to prove her case or to
shift the burden on the other side. Refer to
Halsbury (3rd edition) Vol. 29, page 419 (para-
graphs 819, 820). This is not a case of a will
so the general presumption of sanity must prevail.
Even if the defendants had not called any evidence,
my submission is that the plaintiff had not proved
her case. Refer to Mohamed Yakub v. Abdul Quddus
& Others A.I.R. (192 atna y . The Judge
in this case came to the conclusion that there 20
was not sufficient evidence t-. shift the burden.
Refer to Judge's judgment at page 581 line A 5.
Even if the Court rejects the evidence of the
defence, the plaintiff is not likely to succeed.
The question of burden of proof therefore is not
purely academic.

On the question of mental capacity the learned
Judge had made a definite finding, merely, that
the deceased knew what he was doing when he drew
the cheque and gave authority to open a joint 30
account and that he fully appreciated the nature
and effect of his act. In support of this finding
the learned Judge relied on the evidence of defence
witnesses, particularly relating to the time of _
the execution of the cheque and the other documents.
In accepting that evidence the Judge was faced’
with danger from two sources. Firstly, as counsel
for appellant has said, since there was evidente
from medical witnesses that each time they saw him
he was confused and therefore there was a violent 40
conflict between the evidence of medical witnesses
and the defence witnesses. And the medical wit-
nesses were disinterested witnesses. If their
evidence is accepted, then the evidence of the
defence witnesses to the effect that each time
they saw him he was mentally normal their evidence
cannot be accepted and that it follows that the
whole of their evidence should be rejected as
being unreliable. The learned Judge was fully
aware of this conflict and he did warn himself of 50
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the need for caution. But he resolved this conflict
by saying that he did not mean to reject the evid-
ence of the doctors, but he accepted the evidence
of defence witnesses as they knew the habits and
mannerisms of the deceased intimately. By saying
that the Judge clearly had in mind the various
habits of the deceased such as that he stammered
when he talked and he was an obstinate person,
always refusing to co-operate. It would then
follow that the learmed trial Judge took the view
that some allowance must be given to a possible
mistake by the doctors. I also said that in this
respect the evidence of defence witnesses was
supported by the evidence of the doctors. Such as
his ability to talk and his ability to move about
and the possibility of his being a picture of
health.

The second source of danger is this. Since
whenever the doctors saw him he was confused, then
the possibility of his being in a clear state of
nind, as testified by the doctors, is a mere
possibility. My submission is that it was not a
mere possibility but a real possibility. It was
real because some allowance must be given to the
possibility of mistake because of his habits and
mannerisms. Then we have the medical opinion
which is strengthened by the entry in the medical
records that it was very possible for him tohave
a clearer state of mind at other times. And the
learned trial Judge attached some importance to a
statement of Dr. Lim to the effect that though
the deceased was confused he could understand.

Apart from this, there are two other factors
which support the finding. PFirst, the gift was a
rational gift and by law it is sufficient indica-
tion that he knew what he was doing. Secondly,
the intention to make a provision for the wife
was expressed before his admission to hospital and
before any allegation of unsoundness of mind was
made against him. Very slight degree of mental
capacity was therefore required., I also sub-
mitted that the learned trial Judge was fully
aware what was the issue before him on the gquestion
of mental capacity. I also submitted that the pre-
sumption of sanity would apply in this case.
Therefore the general burden of proof was on the
plaintiff. I also said that the burden of proof
nay shift once the plaintiff has produced
evidence to show that the deceased was mentally
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disordered that he was incapable for purposes of
contract or disposition. My submission is that
the burden had not shifted as rightly found by the
learned trial Judge. The question of burden of
proof is relevant here because if the entire
evidence of defence witnesses was rejected as
entirely unreliable, the plaintiff was not
entitled to succeed as she had not discharged the
burden.

The next issue is this. Assuming that the 10
cheque is null and void on the ground that the
deceased did not have the necessary mental capacity,
would the second defendants be liable to pay the
amount of the cheque to the plaintiff as personal
representative of the deceased?

It is argued that the Bank would be liable
on the ground of non est factum. Whether the Bank
was negligent or not I concede that if the cheque
is a nullity, then the second defendants would be
liable on the principle of no. est factum. Our 20
case all along was that the dcoceased had the
necessary mental capacity. The officer of the
Bank in this case was not negligent.

It was submitted by appellant's counsel that
the Bank's representative was negligent in that
he did not call amedical certificate to the
effect that the deceased was too ill to sign.
In support of that he cited Sheldon on Banking
(10th edition) page 3. That passage has no
relevance to this case, because the deceased was 30
not too ill to sign. His hand was swollen, so
that he could not sign.

It was also submitted by appellant's counsel
that there were suspicious circumstances. This
was explained by the witness that the ink pad
was his standard equipment, and this explanation
was accepted by the learned trial Judge. There
was therefore no negligence on the part of the
Bank.,

Adjourned until 2.30 p.m. 40
Sd. S.5. Gill
Resumed at 2.30 p.m.
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Chan (continuing) In the

Federal Court

I come to the question of trust. It was urged of Malaysia
that there was here no validly constituted trust. —
In my submission there is here a completely valigd No.1ll
trust. It is essential to beair some facts in mind. Notes of
Refer to evidence at page 219 starting at line A, Ar nts
page 178 line D 3 to D 5. The cheque and the recordod b
mandate form were thumb printed on 18th July. y

Joint account was opened on 20th July. On the same Gill, C.J.
day the total amount in the head office was trans-~ 24th June
ferred from the head office to a joint account in 1974

the Pasar Road branch. No money was drawn out from (continued)
this account during the lifetime of the deceased.

Apart from this account, the deceased had two other

bank accounts (see page 776). It is my submission

that a trust had already been created. Refer to

Equity and the Law of Trusts by Philip H. Pettit

(19th edition) page 52. This is not a case of

declaration of trust. This is a case of a transfer

of property to trustees coupled with an expressed

intent.

Refer to Russel v. Scott (1936) 55 C.L.R. 440.
That was a case of transier of money to a joint
account. Read facts of case fmm headnote. Read
from page 457 of the report. In the same way there
was an intention to benefit Chan Yoke Ying in this
case, so that there was no resulting trust in favour
of the deceased's estate. The survivor here was to
hold the money in trust for Chan Yoke Ying. The
fact that the deceased here could revoke the trust
before his death did not maske any difference to
the trust. Read from page 445 of report (second
paragraph) .

Refer to Thompson v. Brown (1835) 40 E.R. 13
as to power of revocation of a trust. The trust in
this case arose as soon as the money was transferred
to the joint account. Both the deceased and the

joint owner of the account became trustees for the
woman whom the deceased intended to benefit.

Warriner v. Rogers (1873) 16 Equity Cases 340
lchard Dalbridge (1874) 18 Equity Cases 11

and Richard v. ridge
state that there sEoﬁIE not be any retention of

any interest in the property which is inconsistent
with the intention to create a trust. An immediate
trust was created for himself for life and there-
after for the benefit of Chan Yoke Ying., There was
no clear expression about the creation of an
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immediate trust for his own benefit for life and
thereafter for Chan Yoke Ying, but it was implied
as the intention was there.

Russel v. Scott is most relevant to our case.

This also can be a gift notwithstanding the
intervention of the trust. I concede that it was
not a gift intervivos or a donatio mortis causa.
Refer to Pettit's Equity at page 29. If the
trust fails for uncertainty, it will still take
effect as a gift.

Refer to Sprange v. Barnard. That case does
not apply ® the facts of this case as the deceased
had set aside the money for Chan Yoke Ying.

Shanker:

The mandate in this case is of crucial
importance on the question as %o whether there
was a trust and when it arose, My submission is
that whatever else the deceas=d may have said
during his life, we have also to take this docu-
ment into account. Refer to mandate at page 771.

Adjourned until 10 a.m. tomorrow,.
5d. S. S. Gill.
25th June 1974

Hearing continued. Counsel as before.

Shanker (continuing):

The broad basis of my submission is contained
in my written notes which I have handed to the
Court and to counsel for the appellant. =~

The two main submissions by counsel for the
appellant. The answer to these submissions hinges
on three questions. It was conceded by counsel
for appellant that the real issue was whether the
deceased knew what he was doing when he thumb-
printed the documents. Refer to pages 1 and 2 of
my written submission.

About faeces. Evidence at page 261 line A 1.
Refer to pages 761 and 763. Evidence of Dr.
Sinnadurai at page 105 line C 5 to F and continued
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on page 106, We say that Dr. Sinnadurai's memory
on the question of faeces was clearly at fault.
The proper inference that should be drawn from
this aspect of the case is that recovery from
diaorrea and having to visit the toilet up to ten
times a day, the deceased must during his visits
to the toilet have taken that function in his
stride. To elaborate, the implication that
appellant's counsel is urging upon this Court is
that deceased did not know what he was doing.
That should be only if he was inconsistent in
relation to all his functions. As to Dr.
Sinnadurai's evidence that the deceased was
showing evidence of psychotic behaviour, his
memory was clearly, at fault, refer to page 150.
Djuretics used to induce urine. Read from line

C 3 on page 150 to line E 3 on page 151, page 152
line F to page 153 line E 2, page 163 line B 4 to
C 3, note sheets at page 719 (Mr. Joginder Singh
refers to page 102 line A to show that Dr.
Sinnadurai was not speaking from memory and page
107 line F 3). TFirst record of any violent
behaviour on the part of the patient was on 23rd
July. Refer to page T40.

I now wish to deal with the significance of
the passing of urine in bed. I have covered it at
page 5 to 7 of my written submissions. The charts
are themselves in conflict as to whether deceased
passed urine in bed at 4 p.m. and 6 p.m. on 18th
July. Secondly, one must not lose sight of the
fact that the deceased was fed with diuretic drugs
the purpose of which was to induce the passing of
urine. No adverse inference can be drawn as to
the deceased's mental state from those entries
which occur from time to time in the nurses' notes
that he had passed urine in bed. The nurses®
notes constituted evidence of persons who were not
called to testify. So there is inevitably a
situation in which a certain amount of speculation
and conjecture will come into the picture. The
inferences which can be drawn are as follows. We
know that the deceased was instructed to save his
urine. We also know that various methods might
have been used. There is no evidence that anybody
saw him in the act of urinating in bed. We have
evidence that the deceased went to the toilet to
pass urine.

If complete rest in bed was advised and a
urinal was to be brought to him to trap the urine,
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the presence or co-operation of the nurse may
well have been required, If deceased could go to
the toilet and then return to his bed this must
lead to an inference that either the nurse was
not there or not doing her job. It also shows
that the deceased was not unaware of his
surroundings. P 9 shows that crib bell was out
of order on 18th July. Inferences from such
evidence can only be speculative. Perhaps he
called the nurses who never came, We d0 not know
what quantity of urine was on the bed or on the
floor. He could have knocked over the bottle on
the floor, might have missed his aim or the bottle
might have overflowed. This evidence is not of
such a quality that the only rational and logical
inference we can draw for it is that the man was
not aware of what he was doing.

Nursing notes. Refer to my written submission
at page 7. Refer to Nurses' Chart at page 761,
762 and 763, If we are to place any reliance on
this kind of record, it will have to be shown that
the record was rigidly and scrupulously kept.
This testimony is unreliable and conflicting.
Round off argument by referring to page 718 (about
18th July). No entry about urine in bed. From
those entries no adverse influence can be drawn
as to the mental state of deceased.

Shanker (continuing)

I now propose to deal with medical evidence
with regard to which it is submitted by appellant
that every time the doctors saw him his mental
state was deteriorating. Refer to page 8 of my
written submission. No doctor was prepared to

commit himself as to the degree of mental deteriora-

tion of deceased. My cross-examination of Dr.Daljit
Singh on certain passages from medical text-books.
Medical science as to condition of a person
suffering from kidney failure. Refer to Dr.Daljit
Singls evidence at page 162, starting from line A 3
to line E 3., Sum total of medical evidence was
mental confusion and not mental disorder or
unsoundness of mind. Refer to page 166 line B 4

to C 4.

Refer to extracts from medical evidence at
page 9 of my written submissions. No inference
can be drawn from the evidence of Dr. Vighaendra
one way or the other., Evidence of Dr. Lim.
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Evidence of Dr. Sreenivasan. Evidence of Dr.Daljit. In the

Cumulative effect of medical evidence. Dr. Daljit Federal Court

Singh reversed himself in re-examination (page 169 of Malaysia
line B to line C 5. Dr. Daljit Singh contradicted s
himself. (Page 169 line B to line C 5). Dr.Daljit No.ll
Singh contradicted himself. If the balance of Notes of
probability test is applied to all the evidence, AT ents
the opinion which Dr. Daljit Singh expressed has remorded b
no foundation in fact. Gill, C.J.y
Refer to judgement of learned judge at page 25th June
581 line D 2., This is above criticism. There is 1974
independent evidence to show beyond all reasonable (continued)

doubt that the man was in his proper frame of mind
between 13th and 18th July to know what he was
doing. Refer to annexure to my written submissions.
Admittedly the man was ill. What was of moment was
his mental condition., Confused but could under-
stand. Characteristics of deceased. Nothing
improbable about what the deceased doing all the
things he did on 18th July. No inference can be
drawn that evidence of defence witnesses was
incredible., It was in keeping with the medical
feature.,

Adjourned until 2,30 p.m.
Sgd. S.5. Gill
Hearing resumed at 2.30 p.m.
Shanker (continuing)

I now propose to go into the cases dealt with
by appellant's counsel on the question of mental
capacity. The facts in each of those cases were
gso far removed from the facts of our case that
they are not applicable.

Refer to McLaughlin v. Daily Telegraph (1904)
1 C.L.R. 243. n our case we are no ealing with
a certified lunatic. At no time did any doctor
suggest that deceased in this case was suffering
from any mental disorder. Read from page 245 of
report. Read page 264, 267, 272. If the
defendants acted bona fide all the time, then there
is no question of the first defendant being liable
in conversion. Read on at page 274, page 277 (top
of page). Deceased's condition was a variable
condition and not permanent.
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Refer to Ram Sundar Saha A.I.R. (1927) Cal.
889. This case 1s authority for the proposition
that it was for the appellant to prove that the
deceased was of such unsoundness of mind as is
within section 12 of our Contract Ordinance.
All the evidence for the plaintiffs was such that
it was not sufficient to tilt the balance of
probabilities so as to cast any burden of proof
on the defendants.

Refer to Harwood v. Baker (1840) 13 E.R.117. 10
Read from page 11lo. The medical evidence in that
case was that the condition of the deceased when
he was alleged to have made the will was static.
That makes the case inapplicable to this case.

Refer to Pereira v. Pereira (1901) A.C.354.
This case is very similar to ours. In this case
instructions by the deceased were given before
he entered Hospital. Read pages 358, 359, 360,
361 and 362. In this case instructions were given
on 12th July but nothing was done until 18th July. 20
This case was considered in Battan Singh v. Amir
Chand (1948) 1 A.E.R. 152 which was ci%ea in the
There is a closer parallel of this
case to our case. There was a complicated will
in that case. In our case there was only the
signing of a cheque. The insiructions in this
case were given before the deceased entered
hospital., The delay between 1llth and 18th. Two
days before this cheque was thumb printed, the
deceased had signed a cheque presented to him by 30
Peter Kwan.

Adjourned until 9 a.m. tomorrow,.
Sd. S.S. Gill
26th June, 1974

Hearing continued. Counsel as before.

Shanker (continuing)

The appellant's counsel had submitted that
the learned Judge has relied too much on the
demeanour of the defence witness and overlooked
the effect of medical evidence. To say that the 40
trial Judge tried this case on demeanour would be
putting words in his mouth which are not there.
Nowhere in his judgment has the trial Judge stated
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that he was deciding the case merely on the
questim of belief or disbelief of witnesses or
merely on the demeanour of the witnesses. The
true onus which lay on the Judge, taking the
evidence as a whole was that he should have tested
the evidence of the defence witnesses on the anvil
of the medical evidence. This the trial Judge did
do. Refer to page 609 from line A 2. The Judge
gave himself the warning. The only inference from
the primary facts is that the deceased was of sound
mind. Refer to third paragraph at page 360 of
Pereira's case. Defence witnesses in this case
were cross-examined at length.

Harwood v. Baker was cited by the other side
for the proposition that the evidence of a biased
witness should be received with caution. Passage
relied on at page 121. The facts are quite
different from the facts in that case. Bias in
that case was clearly established. I would rel
on Public Prosecutor v, Foong Chee Cheon (1970§
1 M.L.Jo . at was saild in that case applies
equally in civil cases. All of them were related.
Chow and Kwan were not beneficiaries. Chow
accounted for every cent of the money, and income
tax was out of the same account (joint account in
the name of first respondent and his wife). From
the moment of the deceased's death all the money
taken out was utilised for Chan. In this connec-
tion I refer to pages 21(a) and 21(b) of my written
submissions. Chow applied the money according to
the wishes of the deceased. He had no fraudulent
intention. Money had already been transferred 14
months before this case started. There was no
secrecy about the transaction. Plaintiff herself
was fully aware of the matter. Refer to pages 53,
56, 66, 67 and 68 and taking into consideration
the evidence of defence witnesses.

Mr. Chow gave evidence to say that he
informed Mr. Ng Kok Thoy about the joint account.

Refer to page 22 of my written submissions.
The person who raised the question of mental dis-
order of deceased was plaintiff's counsel. Refer
to pages 307 to 316 of record. The Judge dealt
with this in his judgment at page 579 and page
582, That part of his judgment is beyond
criticism.
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Farid-Un-Nisa, Thomas v. Times Book Co. and
Conahan Vv, Grice were cited as authority for the
proposition that the onus of proving mental
capacity was on the person benefitting from a
disposition. I submit that that is not so. 1If
there is a perfect and legal transfer of an asset
in a manner which is adequate in law to transfer
legal title, the onus is on the person who
impeaches the transition to show that it was
invalid because of incapacity. In this connection
I refer to mandate form at page 771. This joint
account was one for the operation of which the
signature of either one was enough., Legal title
to the entire moneys was transferred to Chow the
moment the mandate was signed. Submissions on
this point by plaintiff in the lower Court appear
at pages 270 and 287. My submission is that the
distinction between those cases and this case is
that there was no legal transfer in those cases,
Refer to written submission at page 25.

Refer to Farid-Un-Nisa (1925) 52 I.A. 342,

This case was decided on 1ts own facts and does
not contain a principle of general application.
Plaintiff was the person who signed the document.
Read from bottom of page 344. Respondents
admitted that the onus was on them. Read page
350, paragraph 2 onwards to page 351 and then
page 354a%§a1f way down the page). Refer to
Thomas v, The Times Book Co. Ltd.(1966) 2 A.E.R.

R ere 1S a proper and legal transfer
there is no onus on the transferee. In this
connection refer to Re Garnett (1885) 31 Ch.D.l.

Refer to Smee v. Smee (1879) 5 Probate 84
dealt with at page ol my written submissions.
Go on to Guran Ditta v. Ram Ditta (1928) 55 Indian
Appeals 235, para. 2. aw is governed by
the Civil Law Ordinance 1956, Section 3., Guran

Ditta's case therefore has no application Tnm this

case.

Go on to Warriner v. Rodgers (1873) 16 Eq.
Case 340. Refer to my written submission at page
29. Refer to Richard v. Dalbridge (1874) 18 Equity
cases 11 which 18 referred tvo at page 30 of my
written submissions. Refer to In re Rose (1949)
1 Ch. 78. Read headnote. Read pages 88 (last
paragraph) and 89, In this case the mandate left
nothing to be done by deceased. The form used in
this case was a perfect transfer.
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" Refer to Sprange v. Barnard 29 E.R. 320 which
I have summarised a% page 3L of my written
submissions.

Assuming that deceased knew what he was doing
and assuming that what defence witnesses said is
true, then there was a perfect gift in favour of
Chan Yoke Ying. Refer to Pettit on Equity page 53.
In this case everything that was required to be
done by the deceased was done. In a joint account
the dominium lay in both deceased prior to his
death and Chow. There was no intention by deceased
to use any of the money after the joint account
was opened. He poid no further sum into the
account and made no withdrawals from it.

Refer to Young v. Sealey (1949) 1 Ch. 278
(page 32 of my written submissions). 284, (2nd
aragraph), 285, 286, 287 (last paragraph), 294
paragraph 2). The mandate used in this case was
a common form. Refer to Section 5 of Civil Law

Ordinance, 1956. If Young v. Sealey was good law
in England in 1956, i¥ was good Iaw in 1970.

Refer to In re Figgis (1969) 1 Ch. 123, 126,
129, 139 line X, 147%, %ﬁE, 149 C 3. There are
clear words in this case by deceased that the

money in the account was for the benefit of the
wife,

Adjourned until 2.30 p.m.
Sd. S. S. Gill
Resumed at 2.30 p.m.
Shanker (continuing)

Figgis' case is authority for the proposition
that if a2 man makes a gift of the funds in his
current account on his death to some one, the gift
is valid., Apart from evidence of witnesses, there
is the mandate.

I now come to Russell v. Scott 55 C.L.R.440.
I find it difficult to understand how counsel for
appellant sought to distinguish that case from
the case before us. I refer to arguments of
Maughan K.C. at page 445. He conceded that the
money belonged to the old lady at the time of her
death. Read last paragraph at page 450, 451, 453.
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Refer to Bouts v. Ellis (1853) 17 Beav. 121,
Re Beaumont (1 . y Re White (1928) W.N.
; Clement v. Cheeseman (1884} 27 Ch. Div. 631,
all of which are summarised in Halsbury (3rd
edition) Vol.18, page 403, paragraph 763.

Refer to Birch v, Treasg§x Solicitor (1951)
Cho 298’ 304, as para. as para.),
312 (last para.). We submit that in dispensing
justice we should not be governed by the maxim
the forms of action we have buried but they rule

us from the grave.

I now come to the question of the powers of
this Court on appeal. Refer to my written sub-
missions on this point and the cases referred to
therein.

To sum up the crucial issue in this case is,
did the man know what he was doing when he put
his thumb prints on the documents? If probabili-
ties are equally divided, then plaintiff had not
proved her case. On law authcrities are on our
side.

Adjournment until 9.30 a.m.
Sd. S.S5. Gill.
27th June 1974

Hearing continued. Counsel as before.

Chelliah addresses Court:

I will first deal with the two propositions
made by Mr. Chan Siew Yoon. The first was about
the rationality of the gift which, he said was in
law evidence of mental capacity. The second
proposition was that previous expression of
intention to make the gift would require very
slight degree of mental capacity at the time of
the thumb printing of the documents. He then
proceeded to cite Banks v. Goodfellow (1870) 5 Q.B.
549. My submission 1is a at case is no author-
ity for any such proposition. Facts of that case.
Read from 9th line from bottom of page 557 to end
of second paragraph at page 559, page 563 from
second para. to page 564, page 565. In that case
there was a delusion. Here we are dealing with
deterioration of mind. Read at page 569 the
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passage cited from Harwood v. Baker page 570 half In the
way down starting with " No doubt, where the fact.." Federal Court
Rationality or propriety is of no importance. What of Malaysia

is being done here is that a rational explanation e
is being given to an irrational act. No.ll
Notes of

Refer to Waring v. Waring 6 Moo P.C. 341; 13
L.R. 715, 718, 715 (5650nd paa.) 721 (3rd para.) ol-pe- g g
723 (bottom para.l) and note at the end of the

Je3 ) Gill, C.J.
27th June
Mr. Shanker took the same point when he cited 1974
Pereira v. Pereira., Before dealing with that case (continued)

T would refer to Parker v. Felgate (1883) 8 Probate

171 which is referre o erein. The ratio in
Parker's case is cited at page 361 of Periera's
case. Refer to Battan Singh v. Amir Chand (1948)
1 A1l E.R, 152, IB% Iine gﬁ, 156 Iine G.

Looking at the facts of this, there was no
qucestion of the deceased giving any instructions
to any solicitor at any time. He expressed a
desire to somebody to provide for Madam Chan.
Evidence at page 218 line E 4 to page 219 line C4.
Merely expressed intention and then asked for
information. This happeneéd on 1llth July, two days
before he was admitted to hospital. Refer to
letter written by the same witness at page 660 of
record. This letter was in answer to letter at
page 657. This letter mentions 12th July which he
said in cross-examination was the correct date.
Refer to page 228 line D 4, page 243 line C 3.
Deceased admitted to hospital on 13th. Refer to
evidence of Dr. Vigenandra page 83 line D 4 to F 3,
pages 220 and 221 (Visits on 13th, 1l4th and 16th
only discussions and not instructions. Therefore
no similarity to Pereira's case or Buttan's case.
Nothing mentioned To Chow on 1lth. ~Nr, Shanker
refers to page 181 line C 2 at page 178 line D 2).
As regards what Mr. Shanker points out, there was
ndhing for Chow to hurry.

It was submitted by Mr. Chan that this was
a simple act which needed very little thinking,
and therefore very little mental capacity was
required. It was not a simple att. He was
giving away more than % of his wealth. (Mr, Chan-
says it was a simple act of opening a joint
account). Deceased had to think as to the effect
of a joint account,
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I next want to deal with medical charts in
Volume IV of record, which were put in as P.1l3
and appear at page 728 to 764. They are
generally referred to as clinical notes. They
consist of doctors' notes made by the doctor,
the intake and output chart made by nurses, urine
for sugar charts made by nurses, result sheets of
various tests carried out by I.M.R. and other
bodies. These sheets are loose sheets, not in
book form and they are kept in a folder with a
string attached. They were taken out of folder
for photostating. They got mixed up a little in
the process. They were produced after such dis-
placement for Court identification, each sheet
being numbered. The sheet at page 761 is numbered
26 in a circle. Continuation is at page 763 and
not 762 which is numbered (27) which is urine for
sugar chart. Page 763 goes on to 19th July, then
page 764 from 20th July to 21st July. Then one
has to go back to page 760 for continuvation up to
23rd July. Mr. Shanker referred to page 761 whch
shows that records were kept for three specific
periods. In the Intake and Output charts at 761
the total quantity of intake is given without
showing what was given and at what time., Page 763
shows the type of food taken and the time treatment
was changed on 18th July. That is why the columns
for the periods 2 p.ms - 9 pem. and 9 p.m. = 7 a.m.
were not written up. This is apparent from
doctor's notes at pages 728 to 740. The old
treatment appears at pages 731 and 734, which are
cancelled with line drawn across. The new treat-

ment is shown at page 736, Dr. Daljit gave evidence

explaining these pages at page 141 of record, line
A 3 to C 2, There is nothing improper or irregular
about the entries on page 761 and 763, and no
inference can be drawn that the nurses were not
doing their duties properly or regularly.

Dr. Sinnadurei's assessment that deceased was
acting like a madman on 19th July was not attacked.
If one looks at page 719, the entry about deceased
pulling out catheter and standing at window on the
book is in red ink, which must have some signifi-
cance. Refer to page 720 as to his condition (ill
and drowsy). Refer to doctor's notes at page 737.
An entry under Dr. Daljit's handwriting for 18th
July. Turn over to page 738 first entry in Dr.
Daljit's handwriting for 19th July and then entry
at 9.0 p.m. Entries by this doctor for 18th July
and 19th July. Refer to Dr. Sreenivasan's evidence
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at page 97 line B and his note at page 739. The
sum total of this evidence is clear indicetion of
deceased's mental state. The doctors saw the
patient. They were in a better position to judge.
We must give credit to doctors for their training.
Passing urine, going to toilet and eating etc. are
involuntary acts.

Adjourned until 9 a.m.
Sd. S.S. Gill
28th June 1975

Hearing continued. Counsel as before.
Chelliah (continuing)

I submitted that in considering the evidence
of the five doctors the learned Judge failed to
make a proper evaluation of that evidence and to
draw the correct inference. !Mr. Chan came out
with the proposition that there was no evaluation
of that evidence and that in fact there was m
question of evaluation in this case.

It was said that burden was on the plaintiff,
that that burden had not been discharged and that
even if the defendants called no evidence the
plaintiff had failed to prove her case. It would
appear that even the learned Judge took the same
view. That is why I say that he went wrong. I
say that whatever the act was, whether gift inter
vivos, donatio mortis causa or testamentary dis-
position, the burden was on the person asserting
the validity of the act to prove that the person
doing the act had the necessary mental capacitye.

I refer to the case Udham Singh v, Indar Kaur
(1971) 2 M.L.J. 263.

If there is no transfer then the question of
mental capacity does not arise at all. Ify sub-
mission is that the cases go to show that where
there has been a transfer the question of mental
capacity arises. In Farid-Un-Nisa case, there
had been a valid transTer according to Indian
Transfer of Property Act. Respondents there
acknowledge that the onus was on them. In every
one of the cases cited the transfer had been
effected. In the case of Thomas v. The Times Book

Co. Ltd. it was delivery ol a manuscript, SO a

In the
Federal Court
of Malaysia

No.ll

Notes of
Arguments
recorded by
Gill, C.J.

27th June

1974
(continued)

28th June
1974



In the
Federal Court
of Malaysia

No.ll

Notes of
Arguments
recorded by
Gill, C.Jd.

28th June

1974
(continued)

258,

a transfer had taken place. The trial Judge ruled
that onus was on the plaintiff. If there is no
effective transfer the question of mental capacity
does not arise., Question of mental capacity will
arise only if there has been an effective transfer.

In my submission we had discharged the onus of
calling medical evidence thereby shifting the burden
on the defendants. The question of burden of proof
is purely academic. What I complain about is the
learned Judge's statement at page 581 which Mr.
Shanker said is above criticism. The Judge says
in his judgment that the degree of mental state
of confusion was never established. In my sub-
mission in saying that the learned Judge could not
have directed his mind to the evidence of Dr.
Sinnadurai, Dr. Sreenivasan and Dr. Daljit Singh,
for at page 105 at least referring to the night of
19th July Dr. Sinnadurai said that the man was
acting like a mad man. This is also the evidence
of Dr., Daljit Singh at page 169 line B 1l to C 5.
That shows the degree of mental state of confusion.
When he was giving evidence. He was an M.R.C.P.
Then there i8 the evidence of Dr. Sreenivasan at
page 99 line E 5 to F 5, page 100 line C to line
E 3., Either the trial Judge failed to appreciate
fully the nature of these doctors' evidence or he
was looking for a higher state of mental incapacity,
which can only be insanity or near insanity or he
was looking for a higher standard of proof (in
other words, something better than the evidence
of these doctors) or proof beyond doubt that he
had mental incapacity. My submission is that if
he was looking for any one of these three proposi-
tions, then he erred in law. Doctors explained
what mental confusion meant. Refer to evidence of
Dr. Daljit Singh at page 149 line D 2 to E 4, so
that knowledge of habits and mannerisms had nothing
to da with the matter.

I will now turn to the question of trust.
Mr, Chan argued that a trust was created the
moment the joint account was opened. It was a
trust for deceased for life and thereafter for
his wife. I say it cannot be so for three reasons.
Firstly, this was not a joint trust account. There
is a difference between a joint trust account and a
joint account. We have to look at the evidence of
Kwan at page 242 where he said that this was not a
trusteeship account. Secondly, there cannot be
money transferred in trust to A absolutely and
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and then to B absolutely. (Mr. Shanker says that
advancement arose straightaway because the deceased
said that the money was for the benefit of Madam
Chan). The moment the joint account was opened the
deceased was entitled to them, whole of the money,
so that if he used up the whole of the money the
remainder was empty. If there had been a fixed
Joint account the position would be different.
There the deceased would have been entitled to only
the interest. Thirdly, in order to create a trust
there must be an effective clear declaration of
trust. There is no such declaration at all in this
case to the effect that the money was to be held in
trust for deceased for life and thereafter for
Madam Chan.

I dealt with the requisites of a trust in my
opening subnission. I said that in this case
there had been no transfer of property without
retention of any right to it. It has been sub-
mitted that on the opening of the joint account
there was a complete transfer of the right to draw
from the account and that all that he reserved was
a power of revocation. My submission is that that
is wrong. In opening the joint account the
deceased gave Chow a right to draw from the account
without destroying his own right to draw from the
account. Therefore he still had the right to draw
any amount if and when he required. The power of
a revocation retained by the deceased was to
destroy the power of Chow to draw from the account,
but Chow had no such right. Chow kept the papers
because the transfer was made on 18th July and
the man died on 24th July. Would he have allowed
Chow to keep the books and papers if he had come
out alive from the hospital? In fact there is no
evidence as 1o who kept the cheque books. The
fact that the money remained intact was due to
the fact that the man died in six days. If the
intention was to divest himself of all interest in
the money, he would have asked for a joint account
to be opened in the name of Chow and Madam Chan.

Without a complete transfer there cannot be
a gift. Mr. Chan cited a passage from page 29 of
Pettit's Equity. That does not apply here., That
passage presupposes a complete transfer in the
first place.

Mr, Shanker referred to the case of In re Rose
(1949) 1 Ch. 78 as a proposition that the Court
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In the will complete an incomplete gift. In that case
Federal Court there was a complete transfer of shares. The
of Malaysia transferee could register transfer., Here there

— was no complete transfer. In re Rose, the

No.ll transferor had kept nothing.
ggzs;egis Mr: Spanker then referred to Young v. Sealey,
recorded by In re Figgis and Russell v, Scott and argued %Ha%
Gill. C.J Chow was the alter ego of Nadam Chan, That the

y weEe necessity for a transfer still arises. All the
28th June deceased said was that he was going to transfer 10
1974 the money to Chow so that he could look after
(continued) Madam Chan. There was nothing in the words used

that he was treating Chow as the alter ego of
Chan. There was nothing more than a pious hope
that Chow would look after Chan. On the question
of when gift arises refer to page 1014 above
letter E. Re Figgis (1968) 1 A.E.R. 999.

I next wish to deal with the cheque for F200/-
which was put in as P 10 which was signed by
deceased on 16th July though it was dated 17th 20
July. I draw attention of the Court to the
fact that the date of signing of the cheque was
indispute in the Court below. There was a
suggestion that it was signed on 7th July and
that 1 was added to make it 17. The cheque
appears ot page 724. The document examiner said
that there was insufficient evidence for him to
form an opinion. There are two signatures of
endorsees. Refer to evidence of P.W.1l2 at page
135 line E 5. This witness was cross-examined. 30
Refer to pages 170 line C, 254. Then there is
the evidence of P.W.1l3 at page 137 line C 4.
Madam Chan said that she did not have it cashed
with P.W.12 (see her evidence at page 253 line E 2).

CeAWVe,
Sd. S.S. Gill.

TRUE COFY
(Sgd.) G.E.Tan

Secretary to
Chief Justice, 40
High Court, Malaya.

9th April 1975.
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No. 12

Notes of Arguments recorded by Ali
Hassan, F.J.

Kuala Iumpur 24th April, 1974

Mr. R.R. Chelliah with Messrs. Joginder Singh and
Sri Ram for Appellant.

Mr. M. Shanker for first Respondent.
Mr. Chan Siew Yoon for second Respondent.
Chelliah -

Appellant is the mother of deceased and
administrator of his Estate. Deceased died on
24/6/67 at the age of 57. Deceased educated and
passed Senior Cambridge.
his death he lived with a lady Chan Yoke Yin.
Exact status of lady in dispute. Deceased had
account with second defendant Bank at Head Office
in Kuala Lumpur. Second defendant Bank had a
branch at Leboh Pasar, Kuala Lumpur. Deceased
used to sign his cheques in English. Specimen
signature card held by second defendant Bank had
signature in English. Copy of this is in Appeal
Record Pt.II, Volume 5, page 934.

For sometime about 12 years before his death
Deceased suffered from hypertension. 10 years
had diabetic. Somewhere about this time his
heart, liver and kidneys became damaged and
malfunctioned. PW 2 Dr. Vignaendra's evidence
in Volume I of Record, pages 80 - 84. From
about middle of May, 1967 Deceased became more
ill.

On 13/7/1967 he was admitted to General
Hospital, Kuala Lumpur, a very sick man., 11 days
later he died in the hospital. During the 1l
days in hospital he was attended by no less
than 5 government doctors, all of whom gave
evidence for the appellant. Sum and substance
of the evidence was that right from the time of
his admission to the time of his death, every
time when each of them spoke to the deceased he
was in a state of mental confusion and mental
deterioration.

For several years before
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Sometime after his death the appellant came
to understand that on 18/7/67, i.e. 5 days after
he was admitted to the hospital and 6 days
before his death, he was alleged to have affixed
his thumb impression on a cheque purported to
have been drawn by him in favour of the second
defendant bank branch at Jalan Pasar for the
sum of 60,384.80. By certain other documents
dated 20/7/67 to which his thumb impression had
been affixed he was purported to have directed 10
the said branch to open a joint-account in his and
first defendant's name.

First defendant is the brother-in-law of
deceased, having married deceased's step sister.
With the use of the said documents a joint-~
account was opened at the Bank's branch at Pasar
Road. The amount from his personal account at
the branch office was transferred to the joint-
account at the branch office. Between 24/7/67
and 31/7/67 first defendant withdrew 5,000/~ 20
from the joint-account. On 31/7/67 a sum of
£55,382.30 remained in the joint-account. Also
on 31/7/67 first defendant withdrew the whole of
the balance from the joint account. On the same
day he and his wife opened two deposit accounts
with Kwong Yik Finance Co. Ltd. for g40,000/- and
$10,000/~ each. Each account in joint-account
(Pages 192-226 of Volume I). Copies of applica-
tions for fixed deposits at pages 784-5.
Deposit Receipts on pages 788—790. 30

About May, 1968 appellant saw Mr. Joginder
Singh and started making enquiries. In October,
1969, over two years after deceased's death the
sum of g50,000/~ was transferred to Chan Yoke
Ying's account opened at Kwong Yik Finance
Corporation Ltd. Pages 808, 815 and 818.

Interests from fixed deposits received by
first defendant were shown to Income Tax
Department as part of his income. Evidence at
page 192. 40

Appellant instituted proceedings against
first defendant and second defendant Bank in
June 1971 for a declaration that the cheque
said to have been drawn by deceased was invalid,
principally on the ground that when the thumb
print was affixed, deceased's mental condition
was such that he was incapable of understanding
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the nature and consequence of his act. Conse- In the
quential reliefs were asked for. Federal Court
of Malaysia
Submits that although various pleas in the —
alternative are made in the statement of claim No.1l2
such as non est factum, fraud, undue influence, Notes of
there was really one main issue, i.e. the mental Ar ents
condition of the deceased when his thumb print was regg?ded by
affixed on the documents. Ali Hassen,
Submits not necessary to show deceased was Fode
mad or insane in the sense that he should be in 24th April
an institution or mental home. Submits a young 1974
child, any o0ld person or a sick person or a person (continued)

mentally retarded can all be the same people but
unable to understand the nature and consequence
of his act.

Case for appellant - When the thumb print was
affixed deceased's mind had been reduced by
serious illness to a stage that he could not
understand the full meaning of his act and conse-
quence of his act. Trial Judge's inference drawn
from evidence wrong. He did not evaluate the
evidence as he should.

Appellant does not know how the thumb print
was affixed. Whatever the nature of the physical
act it was involuntary act. Evidence of defence
was that thumb impression affixed on 18th of July
at 5 p.m. in the presence of first defendant,
Kwong Mun Koh (DW 2), officer-in-charge of Pasar
Road Branch of the Bank and nephew of the deceased.
The other person was Chan Yoke Ying, the lady with
whom deceased had lived. She now claims as a
beneficiary of this money. Trial Judge dismissed
the appellant's claim. Held that burden was on
appellant to show that deceased was not in a fair
state of mind. That she failed to do so. That
he accepted evidence of defendant. That deceased
was of normal mind.

My arguments in two parts. Firstly on evidence
and then the law.

Evidence of government doctors relied upon
by appellant for the deceased's mental condition.
First doctor, PW 2, page 78. Sum and substance
of PW 2's evidence is that he was a very ill
patient. He was not fully clear mentally on
questions put to him. PW 2 was not cross-—examined.
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PW 3 Dr. Lim Eu Jin. He was in Genersl
Hospital in July . He attended the patient
from 15th of July to the time of his death (page
86). Blood urea rise. Evidence at page 90 on
his mental faculties.,

Court's question reflects trial Judge was
looking for evidence of madness or insanity -

page 93, page 95.
PW 3 was not cross-examined.

PW 5 Dr. Sinnadurai - pages 100, 102, 103, 10
105. Submits tha 8 evidence was that
deceased®s mental condition was getting worse and
worse day by day. Mentally confused.

PW 14 Dr. Daljit Singh N eh - page 139.
Normal blood urea - 28 10 40. %age 144,

Nurses' notes. Page 145. Clinical Notes

page 169.

PW 4 Dr. Sreenevasan - page 96, 97, 99.
Witness not cross-—-examined.

Short adjournment. 20

Chelliah continues -

Refers to clinical notes of Dr. Daljit
Singh (Vol. 4, page 736 et seq. DPage 166 of
Volume 1).

Thumb impression taken around 5 p.m.

Submits evidence of 5 doctors who are
independent witnesses. They have no interest in
the dispute. Clear from 13th to 24th July, 1967
at least one of the doctors saw deceased every
day. TFrom time of admission there was mental 30
deterioration according to doctors. At least from
15th July there was progressive deterioration
and by the night of 19th he was acting like a mad-
man. There was rapid increase of urea in blood.
Although doctors admitted possibility of lucid
moments none of them said the deceased having such
lucid moments. In fact each time doctors saw
patient he was confused - dull and deteriorating.

Dr. Sinnadurai saw deceased once on 20th of

July. Dr. Sinnadurai says he has to take opinion 40
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of Psychiatrist before he could say that patient
was fit to execute any document.

Dr. Lim's evidence on progressive mental
deterioration. On the general state of the
deceased's mental condition he was not in a proper
frame of mind to know the nature and consequence of
his act over the period from 13th to 24th July,
particularly from 15th to 19th.

Refers to respondent's evidence on mental
state.

Evidence of I'». Loke who did not attend to
patient, first defendant Kwan Mun Koh and Chan
Yoke Ying.

Dr. Loke's evidence at page 257 and 258.

Refers to evidence of DW 1 Chow Yee Wah -
page 183.

On the signing of the documents and cheque,
pages 193, 206, 212.

Mun Koh's evidence (DW 2), page 218.
Evidence of DW 3 Chan Yoke Ying, page 252.

Submits on evidence as a whole there cannot
be any other conclusion that he was not in a
mental state to understand what he was doing and
the consequences of what he has done.

Submits that on evidence of 5 government
doctors, no matter on whom the eventual burden lay,
the trial Judge should have held that there was
sufficient evidence to show that between 15th and
20th July the mental condition of the deceased
was generally confused and deteriorating to such
an extent that he was not able to understand the
consequence of his acts. Even if there was any
lucid moments it was on the defendants to prove
it.

Adjourned to 2.15 p.m.
Hearing resumes at 2.15 p.m.

Chelliah continues:
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Refers to judgment of trial Judge. Page
580 et seq. Submits trial Judge requires
evidence of mental disorder, i.e. insanity,
before onus to show otherwise shifts to the
defence. Subnmits trial Judge did not evaluate
the medical evidence properly and came to correct
inferences. He erred in holding that impairment
of deceased's mind had not been established.
Submits evidence sufficient to establish that
deceased was not in a state of mind to do the 10
act and to understand the consequence of his act.

Fact doctors not present was taken into
account by trial Judge in holding against the
plaintiff.

Page 595. Trial Judge placed too much
importance on alleged intention of deceased to
provide for his wife.

Trial Judge attached too much importance to
demeanour of defence witnesses. Placed too much
weight on what witnesses alleged - intention of 20
deceased prior to admission in hospital. Did
not direct his mind to consider the question why
it was necessary for deceased to open a joint-
account to provide for Chan Yoke Ying.
Question: Why did not deceased have a joint-
account with her or give her half the money?
He could have left a will. Explanation given
for this was that she could not sign her name.
Evidence show that immediately a joint-account
was opened, first defendant drew from the joint 30
account #5,000/- by way of a cash cheque. Chan
Yoke Ying signed the cheque and cashed it. Page
206 evidence of this.

(Shanker: DPoints out as incorrect that
Chan Yoke Ying could not sign her name.)

Adjourned to 27th & 28th lMay for
continuation at 9.30 a.m.

28th May, 1974

Parties as before.
Chelliah continues his address 40
Trial Judge failed to evaluate evidence

properly and draw proper inference. He relied
mainly on demeanour.



267.

Appeal Court is as good in a position as trial
Judge to draw the necessary inference and form its

own independent opinion.
Refers to

(1) Mersey Docks Harbour Board v. Proctor
oo , Yeads Irom p.l3/.

(2) McLaughlin v. Daily Telegraph Newspaper
Com Ttd.1904) I C.L ﬁ 243, Eea&s

rom page T. See also Appeal Case

10 (1904) p.776, P.779.
(3) Benmax v. The Austin Motor Company
[ ] * [ ] ? page 9 a. SO
page 329.

Question - whether a person is mentally
incapacitated does not depend on belief or dis-
belief of witnesses. It depends largely on
inferences to be drawn from evidence.

Refers to Ram Sunder Saha & Others v. Kali

Nerain Sen Choudury & others (1027) A.l.R. (Cal.)

20 ©0Y.

In cases of this nature evidence of witness
must be tested against the whole of the evidence
on the point.

Refers to Yuill v. Yuill (1945) 1 A.E.R.
183, 188.

Refer? to Onassis and Calogeropoulos v.
Vergottis (1968) Vol. 1 Lloyds Law Report p.29%4,

Submits in cases where witnesses likely to
30 be biased gave eridence in contradiction to

medical evidence their evidence must be received
with caution. Refers to Harwood v. Baker, 13
E.R. p.11l7. Privy Council decision. 1Ssue was
mental state of a patient. Pages 118, 119, 122
& 123. Submits close parallel of the case cited
with instant case.

Submits further that in order to invalidate
the act of the deceased the issue is not neces-
sarily whether deceased was insane or mad. All

40 that was necessary that he was of infirmity of
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mind which rendered him incapable of under-
standing the nature of his act.

Refers to -

(1) Harwood v. Baker 13 E.R.118, 119.

(2) McLaughlin v. Daily Tele§§agh News§aper

T8, 779, T
(3) Ball v. Mannin, Vol. 6 E.R. (house of

Lords) at page 568. Reads Headnote.
Reads from page 569.

Submits whether it is an act intervivos or
Donatio Mortis causa burden is on the person
asserting validity of gift to prove the deceased
had the necessary mental capacity.

Act Inter Vivos. Refers to 21) Farid-Un-
Nisa v. Mokhtar Ahmad (1925) AIR (PriVy Council)
p. ) .

(2) Thomas v. The Times Book Co. Ltd.
(1966) 2 EIT E.H. 241,

In the case of Donatio Mortis Causa it must
be established by the clearest evidence by the
donee.

Refers to Cosnahan v. Grice 15 E.R. 476.
Reads headnote - page 4/9.

Submits that this is not donatio mortis
causa because essential conditions not satisfied.
Case for respondent that this is a trust. Burden
on person claiming a valid testamentary disposition.

Refers to Smee v. Smee (1879) 5 P.D. 84,

Where mental illness or incapacity has been
shown to have existed both before and after the
alleged act, an allegation that the act was done
in a lucid moment must be established by strong
evidence by the parties alleging it. (Williams
and Mortimer on Executors Administrators and

obate 1tion, pe . -

Submits even if the burden is initially on
the appellant to show a general state of incapacity
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at the relevant time, she discharged the burden
sufficiently through medical evidence of five
doctors that the deceased was generally incapaci-
tated from 13th July to 24th July when he died.

Also submits respondent failed to prove
lucidity at the relevant time.

If I am right the cheque and the documents
thumbprinted by the deccased are void.

Short adjournment.
Resumes -

Submits if cheque is void and a nullity the
second defendant Bank who paid out is liable to
pay the money to the appellant as administratrix
of the Estate of the deceased. Not necessary to
make a distinction between defendant bank and
collecting bank, both being the same.

Bank liable on 2 grounds.,
of non est factum.

(1) on the basis

Refers to Foster v. Mackinnon (1869) 4 C.P.
oA, TIT.

Saunders ve. éﬁglia Building Society
* [ * , L ]

MacLaughlin v. Daily Telegraph (1904)

1L C.LJ.Re.
Bills of Exchange Act 1882, s.60.
Imperial Bank of Canada v. Bank of

Abbu Chettiar v. ?yderabad State
[ ] L] [ ] araS 9

T005.

Bank liable on ground (2) - negLigence.
Bank®s representative negligent in accepting
deceased's thumbprint without consulting a doctor
in the circumstances of this case.

DW 2 said that deceased's normal signature
was in English handwriting. (Vol. 5 - Specimen
signature of deceased - p.934). He knew deceased
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had been in hospital for 5 days before thumbprint
was taken. He knew tl& some wrgency shown by
those concerned to transfer fairly large sum of
money to a joint account while deceased was still
in hospital. He should have reasonably suspected
that deceased's illness was such that deceased
life was in danger. (Record Vol. 1, page 236,
evidence that he did not consult a doctor. Also
on page 237).

Submits: Question is not what DV 2 10
believed but what a prudent bank would do in the
circumstances. If second defendant fails to make
such enquiries as a prudent bank would have done
then it is negligence.

Refers to Baker v. Barclay Bank Ltd. (1955)
T WIR 822, 3825.

Sheldon on Practice and Law of
Banking, Oth Edii. De4.

Marfani & Co. Ltde v. Midland Bank

Ltde (1J67) 3 A.E.R. 907, 20
The standard required is that from the practice
of banks.,

Refers to Marfani & Co. Ltd. v. lNidland
(1968) 2 A.E.R.-DT3 - appeal dismissed.

Submits on legal consequence of a joint-
account and to whom the balance standing to the
credit of joint-account belongs on death of
deceased.

Appellant claims that first defendant as
survivor held it under a resulting trust for the 30
benefit of the Estate of the deceased.

Respondents on the other hand claim that
first defendant held it as a trustee for the
deceased's common law wife. (Para 11 of amended
statement of defence, p.33 Vol.l of Record).

Submits trial Judge thought first defendant
lawfully constitute trustee holding the mcney in
trust for Chan Yoke Ying - page 615 Vol.2 of
Record; also page 260, Submits that trial Judge
misdirected himself in holding first defendant 40
as duly constituted trustee for Chan Yoke Ying.
Refers +to Russell & Scott (1936) 55 C.L.R.44g§
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referred to by Judge not relevant. Passage in
Milroy v. Lord (45 LE.R. 1185) referred to is in
avour o e appellant.

Law on joint-account is this. Vhere A and B
hold a joint-account in a bank and A provides all
the money in the account, then upon his death, at
law B is entitled to take what is left in the
account by virtue of his contract with the bank.
In Equity B will hold the money under a resulting
trust for the Estate of A unless B can prove that
A intended him to take the money for his own
benefit. This is clearly the law.

Refers to Guran Ditta v. Ram Ditta (1928)
Ind. App. 235 ~ ivy Council - page O.

Submits in this case the survivor first
defendant does not claim any benefit. He claims
he is holding it as trustee for Chan Yoke Ying.
Unless he can establish a validly constituted

trust as claimed the equitable presumption is that
he holds the money under a resulting trust for the

deceased's Estate must prevail.

Certain fundamental requisites necessary to
constitute a complete trust. Of these (1) there
rmust be a declaration of trust or disposition of
property in trust, (2) there must be certainty of
the property which is to be held in trust.

On No.(1l), the declarer or disposer must not
retain any control over the property which is

inconsistent with the intention to create a trust.

Refers to Warriner v. Rodgers (1873) 16 Equity

Case 340. Reads Headnote. Reads from page 348.
Refers to Richard v. Dalbridge (1874) 12 Equity
Case 11, 13, 14 and also 15. Here by opening a
joint-account and remained in control.

Submits failure of divesting himself of the
money completely destroys the submission that it
is a trust.
said as to opening of joint-account,

DW 1 - page 178 of Vol.l of Record pages 182-

184.

DWW 2 -~ page 219,
to create a trust.
Adjourned to 9 a.m. tomorrow.
Sd. Ali.

These words insufficient

No evidence on record of what deceased
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29th day of May, 1974

Hearing continues.
Parties as before.

Chelliah continues address: Another condition for

creating a valid trust is that there must be

certainty of the subject matter.

Refers to Sprange v. Bernard & Others (29)
E+R. 320. There 1t was held that uncertainty of
subject matter rendered trust invalid. Reads
page 322.

Submits that joint-account in this case
entitled both to draw money from the account.
What formed the subject of the trust would be
what remained in account at the time of his death.
Submits intended trust as claimed by respondent
fails. Zquity will not perfect any imperfect
gift.

Refers to Milroy v. Lord, 45 E.R. 1185.
Passage quoted by the trial Judge appears on page
1189. Continuation of the passage makes it clear
that Court will not give effect by a different
mode if a mode was used,

Submits first defendant has not been a
validly constituted trustee. Equitable presump-
tion of a resulting trust in favour of deceased's
Estate must prevail.

Refers to Russell v. Scott (1936) 55 C.L.R.
440, Two passages quoted by the trial Judge
irrelevant.

Refers to Owen v, Greene (1932) Irish Reports
225. Right of survivor to money in account arose
from a chose in action contractually created by
the opening of the joint-account.

Refers to Russell v. Scott (1936) 55 C.L.R.
440, p.454.

Submits this is not Donatio Mortis Causa.
Requirement is that donor must part with the
dominjum over the subject matter. See Lloyds
Bank v. Cockburn (1937) Ch.D. p.426.
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On account in bank between 24th July and In the
31st July £5,000/- was taken. On 31lst July first Federal Court
defendant opened joint-account with his wife Loke of Malaysia
Soh Eng. Fixed deposit. e
No.1l2
Counsel for respondent said that first Notes of

defendant closed the joint-account. See evidence

on page 188. Evidence on this also appears on Arguments

recorded by

page 225. Ali Hassan,
10.00 a.m, Chelliah says he ends his address. F.d.
. 29th May 1974
Chan for respondent No.2 - The Bank. (continued)

Short adjournment.
Chan addresses:

Three main issues raised by the appellant.
(1) Mental capacity of deceased, (2) Whether Bank
is liable in the event deceased had no mental
capacity at the time he put his thumbprint to
open a joint account on cheques and other
documents, (3) Vhether there was a validly
constituted trust in favour of Chan Yoke Ying.

The issue No.(l) is more a question of fact.
I am not questioning authority. On issue No.(2),
if this is a trust or gift the bank is liable.
On issue No.(3), no clear case of trust than in
this case., So far as first defendant is concerned
there is a completely constituted trust. So far
as Chan Yoke Ying there is a perfect gift subject
to a trust.

On mental capacity - issue No.(l). VWhat
should be the correct approach? Submits proper
approach is to find out the most crucial finding
of learned Judge on this point. This is at page
599 ~ reads extract from notes of evidence.
Vhether finding stated is supported by evidence.
If there is evidence supporting the finding was
the learned trial Judge wrong in accepting the
evidence in the light of other evidence in this
case.

I don't think there can be any doubt that
there was evidence to support the finding.
Evidence of defence witnesses including one
doctor, particularly that relating to circumstances
surrounding the affixing of the thumbprint on the
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cheque and other documents. Each of the witnesses
testified to the various acts of the deceased
clearly indicated a sound state of mind. Trial
Judge relied on that evidence primarily for his
finding.

Page 598. Submits act of deceased enquiring
whether he could affix thumbprint and affixing
thumbprint indicate that he was in a proper state
of mind. ZEvidence of Kwan Mun Koh at page 221 D
VOlol - "On July]s ooooo.oo..o': Onwards. Trial
Judge held this witness is a truthful witness.

Query: VWas the judge justified in accepting
defence witnesses in the light of other evidence,
particularly medical evidence.

Function of Court of A

peal - Refers to
Gross v, Hillman Ltd. (1970

1 Ch.445. Reads

from page 459,

Refers to Dr. Sinnadurai's evidence in page
105, line F.

Submits one doctor would interpret it in one
way and another doctor would interpret it in
another way.

Evidence on page 164A -~ on insertion of
catheter,

Defence witness*s evidence that deceased was
mentally normal supported by plaintiffts medical
evidence., Page 106 - "On 16th?" et seq. EIxtract
of evidence to the effect that deceased was able
to speak. (Chan agrees that this should be read
in context of the whole evidence. Dr. Daljit
Singh supports evidence of defence - page 157.

Submits - From extracts of evidence I have
read it is possible to conclude that deceased was
mentally all right. Witnesses saw him in the same
condition.

Submits trial Judge aware of conflict of -
evidence., Page 609, He accepted evidencc of
defence witnesses as truthful.

(Ong F.J. observes that it did not require
complete mental comprehension to do a single act
as in this case.)
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Submits medical evidence did not rule out any
possibility of deceased being in such a state of
mind -that he could not understand the nature and
effect of affixing his thumbprint to the cheque
and other documents. Refers to page 586, Judgment
of trial Judge on Dr. Lim.

Refers to page 586, reads. Submits trial
Judge considered the pros and cons of the medical
evidence before coming to his finding.

(Shanker refers to page 492, extract of
medical evidence given - not my impression of
evidence but actual evidence).

Chan continues:

Refers to page 576, also page 589. Concedes
error of dates in judgment - 16th should read 18th
and 18th should read 16th in reference to Dr.
Daljit?s evidence.

Page 589 and also page 599. No evaluation
of medical evidence. So far as evidence of doctors
is concerned he accepted their evidence. No
question of evaluation. Judge used his experience
of human behaviour.

Judge came to his finding from two other
factors - (1) the rationality of the gift, and
(2) that steps taken by deceased to make provision
for his wife before admission to the hospital and
before allegations made on his mental state.
Refers to pages 593 - 595. The finding was
consistent with deceased being in a proper state
of mind. I will show authorities.

Refers to page 593B - rationality of gift -
to page 595C.

No.(2) factor. DPage 608D ~ fact that gift
is rational indicates a sound state of mind at the
relevant time.,

Refers to Banks v. Goodfellow (1870) 5 Q.B.
549. Reads headnote. eads passages from p.557 -
559. Also page 563~565. Also page 567. Submits
the act done by deceased was a single act of

giving away his property not by will but by creating

a joint-account. Did not require much mental
capacity to enable him to do it.
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Submits deceased lived with Chan Yoke Ying
for 6 years. He was never married before. Chan
Yoke Ying lived with him. He had no children.
Two persons closer to him (1) Chan Yoke Ying -
common law wife, (2) his mother. Evidence that
mother and deceased not on good terms. He 4did
not give away all his money. All these show the
rationality of the act. Rationality is a con-
sideration. Contract Ordinance 1950, section 12.
Reads. Slight degree of mental capacity is
required. Refers to Williams & Mortimer (1970)
page 140.

Adjourned to 6th June, 1974 at 10 a.m.
Sd. Ali
24th day of June 1974.
Hearing continues.
Parties as before.
Chan continues address:
Rationality of gift. Deceased knew what he
was doing. Little mental capacity required.
Refers to Banks v. Goodfellow (1870) 5 Q.B. 549.

Also Williams and lNortim er on Executors
Administrators an obate ion, page 140).

What was the true issue? I agree that the
issue is whether at the time deceased affixed his
thumbprint he was mentally fit and had mental
capacity. Judge did not say in his judgment that
high standard of proof required.

Refers to Record Vol.3, pages 561 and 562,
Also page 597 - issue again stated - line D.
Page 599 line A,

In asking Dr. Lim the question on deceased's
mental condition the trial Judge had in mind
degree of proof required.

Submits balance of probability is irrelevant.

(Shanker explains what Chan means by so
saying. Submits that balance of probability not
relevant. So far as the defence witnesses' evi-
dence of facts, seen by them at the time, the
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Judge accepted credibility of witnesses.) In the
Federal Court
Chan continues: of Malaysia
Burden of proof. Refers to Yong Chiang v. No.1l2
Bong Tjhin O0i (1973) 2 M.L.Je 136. Notes of
Arguments

Plaintiff has not discharged burden by

sufficient evidence. recorded by

Ali Hassan,

Refers to Halsbury, 3rd Edition, Vol.29, F.J.
page 419. 24th June
1974

Submits that presumptive deed as sane applies. (continued)
It is for the appellant to rebut presumption by
showing that deceased was so mentally disordered
as to be incapable for purposes of contract or
disposition.

Refers to Mohamed Yakub v. Abdul Quddus A.I.R.
(1923) Patna 187, I0I.

Short adjournment.
Chan continues -

On question of mental capacity trial Judge has
made a specific finding, i.e. deceased knew what
he was doing when he drew the cheque and gave
authority to open a joint-account. That he fully
appreciated the nature and effect of his act. In
support trial Judge relied on the evidence of
defence witnesses, particularly evidence relating
to the time of execution of the cheque and other
documents. Trial Judge in accepting evidence faced
danger from two sources (1) evidence of medical
witnesses that each time they saw him he was
confused as to constitute a violent conflict between
the evidence of medical witnesses and defence wit-
nesses. Medical witnesses were disinterested
witnesses, If their evidence accepted then defence
evidence that deceased was mentally normal could
not be accepted. It follows that whole of defence
witnesses' evidence should be rejected as being
unreliable.

Submits trial Judge was aware of the position
snd reminded himself of the need for caution. He
resolved it by saying that he did not mean to
reject medical evidence. But he accepted defence
evidence as witnesses knew the habits mannerisms
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of deceased intimately.

Second source of danger. Evidence that
deceased was confused. No mere possibility that
he had clear mind., It is real. Some allowance
must be given to possibility of doctors'! mistakes.
There was medical evidence that although deceased
was confused he could understand.

Two other factors support trial Court's
finding. (1) Rationality of the gift is itself
sufficient indication of his mental capacity.
(2) Intention to make provision for his wife was 10
made before any allegation of unsoundness of mind
was made, On authority in cases of this nature
a slight degree of mental capacity is required.

Submits again that presumption of sanity
must apply. Burden of proof shifts only when
plaintiff adduced evidence that deceased was so
mentally disordered for purpose of contract and
other disposition. Submits burden has not shifted
as found by trial Judge.

Assuming cheque was null and void, would the 20
Bank be liable to negligence, i.e. to pay the
amount to the plaintiff as representative of the
Estate of the deceased. Chellizh has submitted
the Bank would be liable on principle of non est
factum regardless of question of negligence. I
agree if cheque is a nullity Bank is liable on
principle of non est factum.

Adjourned to 2.30 p.m.,
Resumes at 2.30 p.m.
Chan continues - 30

On trust. Submits there is here a completely
and validly constituted trust. Essential facts -
page 219 line A. Evidence of intention. Also
page 178. No money drawn out during lifetime of
deceased. Deceased had two other bank accounts.
These facts support conclusion that trust
completed.

Refers to Equity and Law of Txrusts by Philip
H. Pettit, 19th %alflon, Page 2. This is not a
declaration of trust. It is a case of transfer 40

of property coupled with express intention to
create a trust.
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Refers to Russell v. Scott (1936) 55 C.L.R. 440, In the

Facts in Russel's case outlined. Reads from page
457. Principle in Milroy v. Lord as applied in
Russel v. Scott also applies here. The fact that
he reserved the right to revoke the trust does not
affect the trust. Refers to page 444 of the
report.

Refers to Thompson v, Brown (1835) 40 E.R.

p.l4.

In this case trust created when the money was
put in the joint-account. Refers to Chelliah's
argument that there must not be anything incon-
sistent with the intention to create a trust as
held in (1) Warriner v. Rodgers (1873) 16 Equity
Cases 340. ichard V. ridge (1874) 18
Equity Cases 1ll. oSubmits that these cases decided
that there should not be any retention of any
interest in any property which is inconsistent
with the intention to create a trust.

Submits an immediate trust was created
during his life time. A trust in favour of wife
arises after the deceasedt's death. Concedes no
clear expression of immediate creation of trust
for his own benefit for life and thereafter for
Chan Yoke Ying. It was implied.

Submits Russel v. Scott (1936) 55 C.L.R. 440
very relevant to my case.,

Submits that if Court is against me that
there is a trust then this is a gift. It is
neither a gift intervivos nor donatio mortis
causa. Submits if trust fails this would be a
gift. Refers to Pettit on Equity and Law of
Trust.

I am replying to Chelliah's reliance on
Sprange v. Bernard 29 E.R. 320,

Time 3,50 p.m.

Adjourned to tomorrow at 9 a.m. for Shankar
to address.

Shank2r asks that he be allowed to say - on the
words used to create the trust.
time when trust created or arose,
on page 771 should be considered in the light of
Chan's submission with which I agree.

Court adjourns. Sd. Ali.

Crucial importance
Submits document
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25th day of June, 1974

Hearing continues.

Parties as before,

Shankar for first respondent addresses Court.
S 1n written submission. Says broad basis
of my submission is in these notes.

Refers to Dr. Sinnadurai's evidence, p.lO5F.
Doctort's memory was clearly at fault on question
of faeces.

Submits that proper inference that in view 10
of the evidence of deceased having diorhea¥six *sic
times a day the deceased must uarinate in the
toilet as recorded. Appellant invites Court to
infer that from incontinence the deceased was
able to perform his second function.

Reference to deceased's psychotic behaviour
by Dr. Sinnadurai reflected doctor's memory at
fault.

Refers to page 150. Also pages 152 and 153.

First record of violent behaviour of patient 20
on 23rd July.

Nurses' notes constituted evidence of persons
not called.

No one saw deceased passing urine in bed.

Chart shows deceased as co-operating in the
collection of urine.

Subnmits if a man in Ward 19A can go to toilet
and back to bed he must be aware of his
surroundings.

If reliance is to be plac=d on records, as 30
in this case, it must be showu that records are
rigidly and scrupulously kept.

Section 30 of Evidence Ordinance.
Chart on page 763 shows that on 18th July

patient was given papaya at 4 p.m. and soup at
6 p.m. Also P.U. in bed at these times. Submits
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charts unreliable. If held to be reliable the In the
inference also in favour of defence as deceased Federal Court
seemed to be able to eat papaya and drink soup of Malsysia
between 4 p.m. and 6 p.m. —
No.1l2

Summing it all up: From entries in chart no

adverse inference could be drawn on mental ﬁ;gﬁ;e;fs
capacity. recorded by
Short adjournment. %%}.Hassan,
Shankar continues - 25th June
1974
Comments on appellant's submission that every (continued)

time doctors visited deceased he was found in a
state of mental deterioration. (Page 8 of
written submission).

Refers to Dr. Daljit Singh's evidence, page
162, Sum total of medical evidence is mental
confusion and not madness or mental disorder or
unsoundness of mind.

Refers to Dr. Daljit Singh's evidence. Our
case is that deceased certainly knew what he
was doing. Re-examination of Dr. Daljit Singh.
Refers to page 169. Dr. Daljit Singh changed his
evidence saying that deceased did not or could
not know what he was doinge.

Refers to various events for inference %o
be drawn.

Nothing improbable about fact that deceased
did not do as stated by defence witnesses.

Medical evidence does not discredit any
defence witness. Indeed it seems to support our
case that he was mentally capable.

Adjourned to 2,30 p.m.

Resumes at 2,30 p.m.

Shankar continues address :

Submits on cases cited by appellant. Iffect
of each of these cases far removed from present
case. They are not applicable. To apply to the
instant case is to confuse the issue.
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Page 15 of written submission. MacLaughlin
v. Daily Telegraph (1904) 1 CIR 243, "WaclLaughlin
a certified lunatic. Deceased in our case is not.
No evidence he was suffering from any mental
disorder., Reads from Maclaughlin's case and
refers to facts of case, pages 264, 267, 272 and
274.

Refers to Ram Sunder Saha, A.I.R. (1927)
(cal.) 889,

Refers to Harwood v. Baker (1840) 13 E.R. 10
117, Distinguishes on ground that deceased was
able to do other acts after 18th July.

Refers to Pereira v. Pereira (1901) A.C.354.
This case was considered in Battan Singh v, Amir
Chand (1948) 1 A.E.R. 152,

Submits that Pereira's case is almost similar
to present case.

Adjourned to tcmorrow at 9 a.m.
Sd. Ali.
26th day of June, 1974 20

Hearing continues.

Parties as before.

Shankar continues address :

Refers to appellant's submission on Judge
relying too much on demeanour and overlooking
effect of medical evidence. 1My answer is that
this is not correct having regard to his judgment.
Submits Judge did not say he was relying only on
demeanour and believing or disbelieving of wit-
nesses. Submits function of trial Judge was to 30
test defence evidence in the light of appellant®s
evidence. He did so in this case. Refers to
page 609 of Record.

XXN of witnesses, Page 193 Vcl.l - Chow
Yee Vah's evidence in cross-—examination.

Page 231 evidence of Kwan Mun Koh.
Refers to Harwood v, Baker, 13 E.R. 117,121.
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Refers to Public Prosecutor v. Foong Chee In the
Cheong (1970) 1 M.T.J. O/. Reads Irom pagc 90. Federal Court
of Malaysia
Chow never touched the money. He accounted ——
for the money - every cent of it. No.12
Notes of

Money from the joint-account used for Chan

Yoke Ying's maintenance. Bvidence

recorded by

Refers to written submission - p.21l(a) & (b). Ali Hassan,

F.J.
Submits on joint-acoount - deposit account - 26th Jun:
in the names of Chow and his wife. 1974
(continued)

Chow behaved scrupulously in handling the
money. PFact Chow and wife opened a joint-account.
14 months before this case came money was already
transferred.

On secrecy as observed by C.J., Shankar
submits no secrecy. Refers to page 691 Vol.4,
Refers to page 53 Vol.l.

Question is how did plaintiff know of the
existence of joint-account.

On page 22 et seq written submission.
Person who raised question of mental disorder of
deceased was plaintiff.

Submission at pages 307 to 316 of Vol.2.

Refers to page 580 of judgment. Judge dealt
with submission. Several witnesses called by
plaintiff considered. Pages 308 to 310. All
equated mental illness to mental disorder. Page
582. Judgment - page 578.

3 cases - (1) Parid-Un-Nisa (1925) 52 I.A.
p.342, (2) Thomas V. Wimes Book Co. Ltd. (1966)
2 A.E.R. 241, and (3) Cosnaham v. Grice 15 E.R.
476, cited by appellant as suificient proposition
that the person benefitting from a disposition
has to prove mental capacity. Submission page 24 -
that if a transaction is valid in law to transfer
property onus on person who claims it is invalid.

Refers to mandate. Legal title to the
entire money was transferred to Chow when mandate
on p.771 was signed. 1In the cases cited no
transfer of legal title or legal delivery.
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Short adjournment.

Shankar continues -

On page 26 of written submission.
Un-~Nisa (1925) 52 I.A. p.342. Submits case
ecided on its own facts. Re Thomas v. Times
Book Co. Itd. (1966) 2 A.E.R. 241. Submits that

On Farid-

this case 18 explained by general rule that if
there is a complete legal transfer that
transferee has no onus to discharge.

Refers to Re Garnett (1885) 31 Ch.D. 1. 10

Refers to Smee v. Smee (1879) 5 Probate 84.

Refers to Guran Ditta v. Ram Ditta (1928)
55 Indian Appeals 235,

Refers to Section 3, Civil Law Ordinance
1956.

Refers to Richard v. Dalbridge (1874) 18
Eq.Cas.ll - considered in re Rose (1949) 1 Ch.78.

Submits Milroy v. Lord 45 LE.R.1185 against
appellant.

Refers to Sprange v. Barnurd 29 E.R.320 - 20
page 31 of written submission.

Kwan Mun Koh and Chow disinterested
witnesses,

Refers to Pettit on Equity and Law of Trust.

Submits (1) There was a perfect gift of
chose in action. (2) There was a trust.

Refers to Pettit on Equity & Law of Trust
page 53.

Although legal title remains vested in
settler trust created in that (1) Chow has 30
dominium on money in the joint-account as well
as deceased, (2) certainty of beneficiary.

Refers toYoung & Anor v. Sealey (1949) 1 Ch.
278. Reads.
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Refers to In re Piggis (1969) 1 Ch. 123, 139.

Time 1 p.m.
Adjourned to 2,30 p.m.

Resumes at 2.30 p.m.

shankar continues -

Refers to Russel v. Scott 55 C.L.R. 440.

Refers to Bouts v. FEllis (1853) 17 Beav.121.

Page 33 of written submission.

Refers to Birch v. Treasury Solicitor (1951)
Ch.298, 306.

Submits all cases cited by appellants
relating to function of Appellate Court - Onassis,

Gross, etc.

Sums up what he has submitted - Crucial
issue: Did deceased know what he did when he
thumbprinted? Knowledge required slight. Banks
v. Goodfellow (1870) 5 Q.B. 549,

If Court accepts my submission that he knew
that is the end of the matter.

Secondly - question of onus - not discharged.

Thirdly ~ if Court finds against me on facts
then it must necessarily mean that defence wit-
nesses were liars wlo committed fraud.

I ask appeal to be dismissed.

Chelliah:

On secrecy. We did not know or our clients did

not know of the joint-account.

Plaintiff's suspicion. I will show justifiable

grounds for suspicion.

Standard equipment.

In the
Federal Court
of Malaysia

No.1l2

Notes of
Arguments
recorded by
Ali Hassan,
Fo.J.

26th June

1974
(continued)

Adjourned to tomorrow at 9.30 a.m.

Sd. Ali,
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27th day of June, 1974

Hearing continues.

Parties as before.

Chelliah addresses :

Reply to Chan's submission. (1) Rationality
of the gift. (2) Previous expression of intention
is evidence of mental capacity. Reliance on
Banks v. Goodfellow (1870) 5 Q.B. 549. Submits

that case 1s no authority for the proposition.

Refers to Waring v. Waring, 6 Moo P.C. 341;
13 E.R. 715. Note %o reprint says that Varing
case disapproved by Banks v. Goodfellow
L.R. 5 Q.B. 549 but now accepted as correct,.
Page 726.

Refers to Parker .v. Felgate (1883) 8 Probate
171 cited in PeTelra v. rereira (1901) A.C. 354
relied upon by the respondents.

Refers to Battan Singh v. Amir Chand (1948)
1 A.E.R. 152, 155 - caution in applying Egrker

ve. Pelgate.

Submits there was no question of deceased
giving instruction to any solicitor at any time.

WVhat was suggested was that he expressed a
desire to provide for the lady lMadam Chan.
Evidence of XKwan Mun Koh on page 218 merely shows
intention. Not instruction to make provision.
That was on 1lth July.

Refers to letter at page 660, Vol.4 of
Record. Letter by Kwan Mun Xoh.

Deceased was admitted to hospital on 1l3th.

{thether Mun Koh saw deceased on 1llth or 12th.
Vhat he said was only evidence of intention to
provide but no instruction was given.

On point that the act did not require much
mental capacity. Submits that the act is not
just the act of putting his thumbprint.

Short adjournment.
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Resumes : In the
Federal Court
(Chan explains that what he meant by simple of Malaya
act was that the matter was simple.) —
No.1l2
Chelliah - Notes of
Arguments

On respondents'! submission relating to
doctors? evidence. Refers to Vol.4, Chart at
page 728, Chart at page 761, Chart at page 763.

recorded by
Ali Hassan,

There was a change of +treatment. Dr. Daljit's F.d.
evidence ~ page 141. 27th June
1974
Submits no inference to be drawn from the (continued)
way in which Charts were kept by nurses.
Mr. Shankar's submission that Dr. Sinnadurai
was not correct in saying that deceased was
acting like a madman - refers to page 71G.
Refers to Chart at p.737 et seq. Notes of
Dr. Daljit Singh.
Evidence of Dr. Sreenevasan at page 97.
Submits that deceased standing at the window
etc. according to Dr. Sinnadurai were signs of
mental incapacity.
Adjourned to 9 a.m. tomorrow
Sd. Ali.
28th day of June, 1975. 28th June
197

Hearing continues.

Parties as before.

Chelliah continues address

On medical evidence.
On burden of proof trial Judge's view was wrong.

Burden to establish whether the act was gift
inter vivos, donatio mortis causa or testamentary
disposition is on the person asserting the valid-
ity of the act to prove that the person making the
gift or disposition had the necessary mental
capacity.
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Refers to Udham Singh v. Indar Kaur (1971)
2 MLJ 263,

Submits that if there is no transfer of
property in the case of gift the question of
mental capacity does not arise at all. Question
arises only when there is a transfer.

Submits in Farid-Un-Nisa case property was
transferred a year ago.

Thomas v. The Times Book Co. Ltd.cited by the
respondents also concerned with transfer having
taken place.

Submits when there is no effective transfer
question of mental capacity does not arise.

Even assuming burden is on me the medical
evidence in this case is sufficient to shift the
onus of proving mental capacity on to the
respondents.

Refers to page 581. Burden on respondents
to prove act done during lucid interval.

(Shankar explains that medical evidence has
shown That there was time during which deceased
had lucid interval.)

Words "degree not established" in judgment is
not reconcilable with evidence of Dr., Daljit
Singh and Dr. Sreenevasan. Refers to page 105.
Refers to the night of 19th July. Dr. Sinnadurai
said that the man was acting like a mad man.

This was evidence of degree of mental confusion.

Dr. Daljit Singh's evidence - p.l69, line C,
who said that deceased could not have known what
he was doing when he affixed his thumbprints.

This again, I submit, shows degree of
mental confusion.

Evidence of Dr. Sreenevasan, page 99. He
saw the patient on 20th. He found patient was
not in full possession of mental capacity. Page
100, Also shows effect of medical evidence.

In saying that degree of mental confusion
not established trial Judge either failed to

10

20

30



10

20

30

40

289.

appreciate fully the nature of medical evidence or

he was looking for a higher degree of mental in-
capacity which must be insanity or he was looking
for a higher standard of proof or proof beyond
reasonable doubt that he had the mental capacity
to execute the documents. Submits that if the
trial Judge was looking for any of these three
propositions he erred in law.

Refers to page 149 - Dr. Daljit Singh's
evidence., Submits that habits and mannerisms did
not mislead the doctors into mistaking patient as
being mentally confused.

In reply to Chan - submits trust cannot be
created immediately on opening of joint-account.
This is not right for reasons -

21; account not a joint trust account;
2 there cannot be money transferred in trust
for A absolutely and then to B absolutely.

The moment a joint account opened the deceased
entitled to the money in theaccount absolutely.
If he used all the money there would be nothing
left for B. It is otherwise in the case of a
fixed-deposit joint-account:

(3) in order to create a trust there must be an
effective declaration of trust. No evidence
of such declaration at all.

I repeat that there is no trust because
(a) there was no transfer of property; (b) there
was no declaration of trust.

On Chan's subnission of transfer of chose in
action, says that it is wrong. Chow was given
right to draw without destroying deceased's right
to draw. DPower of revocation was exerciseable
only by the deceased but not by Chow.

Submits if deceased's intention was to
divest himself completely of the money he could
have given it to Chow,

On Chan'®s submission that if no trust then
there is a gift as stated in Pettit's Equity and
Law of Trust. Submits that there must be a

complete transfer.
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290,

In re Rose (1949) 1 Ch. 78 as submitted by
Shankar Tacts different. Here deceased did
nothing to divest himself of the property.

In re Rose everything was done to divest the
owner of the rights to the shares.

Young v. Sealey (1949) 1 Ch. 278, and
Re Figgis (I968) I A.E.R. 999, these cases would
apply 1t Madam Chan was in the place of Chow.

The words used by the deceased in this case must

be looked at in order to apply any of these cases. 10
Nothing to suggest that Chow was alter ego of Chan
except pious hope that Chow would look after Chan,

Refers to re Figegis (1968) 1 A.E.R. 999.
Reads from page y 1ine D - "It may be that
the correct analysis is that there is an immediate
gift of a fluctuating and defeasible asset con-
sisting of the chose in action for the time being
constituting the balance in the bank account.”

On cheque for F200/-. 20

Short adjournment.

Hearing resumes.
Chelliah continues -

On cheque for 200/~ said to have been signed
on 17th July, 1967, signing was disputed in the
Court below. It was suggested that it was signed

on 7th July and that "1" was added. Page 724 of
Vol.4 of Record. EIvidence on this at page 135.

Chelliah asks that the appeal be allowed.
CeA.V. 30
Sd. Ali.
20th day of January, 1975

R.R.Chelliah with Joginder Singh and Sri Ram for
appellant.

Choo Yew Choong for first respondent.

C.V. Doss for second respondent.
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The Chief Justice and Ong Hock Sim, F.J. In the
have indicated that they concur with the judgment Pederal Court
I am about to deliver. They are not present in of Malaysia
Court. —
No.1l2
I deliver judgment. Notes of
Arguments

Appeal allowed with costs.,. recorded by

Ali Hassan,

Deposit to appellant. F.J
5d. Ali. 20th January
1975
Certified true copy. (continued)

Sde J. Leon

(J. LEON)
Secretary to Judge.

No. 13 No.1l3
. Notes of

Notes of Argumeggs Récgrded by Ong Hock Arguments

Ry, Fede recorded by

Wednesday, 24th April, 1974 g?i H;c?
? [ J [ ]

F.C., Civil Appeal No.147 of 1973 24th April

1974

Mr. Re.R. Chelliah with Mr. Joginder Singh and
Mr, Sri Ram for Appellant.

Mr. Shankar for lst Respondent
Mr. S.Y. Chan for 2nd Respondent.
IIr. Chelliah:

Appellant is mother of Loke Yaik Hoe and
administratrix of his Estate., IMr. Loke died on
24th July 1967. Mr. Loke had lived with one Chan
Yoke Ying for some years up to time of his death.
Her exact status is not defined. The 2nd Respondent
has head office in Jalan Bandar with branch at
Jalan Pasar., Deceased was educated in English up
to School Certificate. He signed cheques on his
account with the Head Office. In respect of his
branch account, thumb impression was used on
specimen card., TFor 19 years deceased had high
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blood pressure and diabetes for the last 10 years.
There was damage to liver and heart. In July 1967
he was admitted to General Hospital a very sick
man. He died 11 days later. During that time he
had been attended by no less than 5 Government
doctors who were called to give evidence. The sum
total of that evidence was to the effect that every
time each of them spoke to Mr. Loke, he was in a
state of mental confusion and mental deterioration.
Some tire after his death. the appellant came to
know that on 18th July, five days after his
admission and six days before his death, he had
affped his thumb impression on a cheque drawn on
the Bank for the sum of $60,384.804., Other docu-
ments were also executed bearing date 20th July,
1967. First defendant was brother-in-law of the
deceased. By use of cheque and other documents,

a joint account was opened in name of deceased and
first defendant at the Pasar Road Branch. Between
24th July 1967 and 31st July 1967, the first
defendant withdrew a sum of £5,000/- leaving a sum
of #55,382.30¢€ in the joint account. The whole

of the balance was withdrawn on same date and
first defendant and his wife opened two deposit
accounts in their joint names, one for g10,000/-
and the other for 40,000/~ (pp. 192, 226) with
Kwong Yik Finance ILtd. (p. 784, 788, 7380). 1In

May 1968, appellant engaged Mr. Joginder Singh

and started making inquiries about this deal.
Sometime in 1969, these sums were withdrawn and
re-deposited in the name of Chan Yoke Ying, (p.815,
818) %p.l9lE4). The income derived from the fixed
deposits was shown by first defendant to income
tax department as part of his own income (p.192B).
The appellant instituted action in June 1971 for

a declaration that the cheque was invalid on the
ground that at the time deceased affixed his

thumb impression he was unable to understand
nature and consequences of his act, and sought
also consequential reliefs. Submit that although
various pleas are raised in the alternative such
as non est fadum, fraud and undue influence, there
is only one real issue and that is the mental
condition of the deceased when he affixed his
thumb impression on the cheque. Will submit it is
also not necessary to show that deceased was mad
or insane or inmate of a mental hLome.
ful submission a very young child or an old person
or a mentally retarded person could be unable to
understand what he was doing. It is case for
appellant that at the time the thumb print was

Also respect-
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affixed, the deceased's mind, by reason of serious In the
illness, was in such state as not to know what he Federal Court
was doing. Submit that inferences drawn by the of Malaysia
Judge were wrong and he had failed to evaluate the R
evidence. The appnellant herself did not know how No.1l3
the thumb impression came to be affixed in the sense Notes of
whether his thumb impression was placed on it or Ar ents

was his own act. Defendant's version was that it gun

was affixed on 18th July 1967 at 5.00 p.m. in the gacorded by
presence of first defendant, a nephew of the &

deceased, Kwan Mun Koh, who was in charge of the Sim, F.d.
Pasar Road branch and Chan Yoke Ying, who is bene- 24th April
ficiary of that money under some sort of trust 1974
created by deceased, before his death. The (continued)

learned Judge dismissed appellant's claim on the
ground that she had failed to discharge onus of
proving that the deceased was unable to understnd
the nature of his act. Shall deal in two parts.
Firstly shall deal with the evidence and then with
the relevant law.

To show deceased's mental condition, will
rely on the evidence of the five doctors.

The first is P.W.2, Dr. V. Vignaendra. p.78
?t se%. He was doctor who admitted the deceased
P.79).

Testimony as to his condition at time, pp.
79-80, p.81 D4 - 1).83 D4o

p083D4 - p084 020

PW.2 - "very ill patient", "not fully clear
mentally". This witness was not cross-examined.

2nd Doctor is P.W.3, Dr. Lim Eu Jin who
attended on deceased from 15th July up to his
death.

"Clinically the same - mental deterioration.
Hesitant intellectually" p.86.

"I saw him almost every day" (p.86, p.89E
re blood urea test).

Pogo Bl - C4’ P. 9OE - F4o
po 91B2 - Cl, po 91 E2 - F4o
p. 92B.
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po 93E bnad F4o

P- 94 CS - p0950

This witness testified he saw patient nearly
every day. His condition on 15th July showed
mental deterioration and confusion. Continued
the same. Not aware of his surroundings. (He
was also not cross-examined).

P.VW.5 - Dr. Sinnadurai - from p. 100.

p.102 A4

p.103 Bl - F5. 10
p.104 C2 - 105 - 106 - 107.

To sum up, P.W.5 saw patient on 15th July,
mental condition was deterioration and from 15th
July onwards, deceased gave impression his
mental condition getting worse day by day.
Specifically on 18th July, patient was mentally
confused and blood urea had risen to 252 m.g. per
cent. On 19th July deceased was mentally more
confused., By nightfall that night showed evidence
of psychotic behaviour - intoxicated by waste 20
product retained in the blood. (This witness was
also not cross-examined).

p. 141 D3 - E3
p. 142 A3 - D2.

po 144 B4 - F4

p. 169B1 - C5.
P.W.4 - Dr. Sreenevasan from p. 96
p.97B1 ~ F4. 30
p. 98 B4, p.98A - B3, p.98C - 99 A2.
p. 99 C4, p.99 B2-B3, p.99 E5 - 1399 E3.

(Witness not cross-examined.
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Clinical Notes of P.W.1l4 - p. 736, 737, 738.
Nurses Notes from p. 714 p. 718.
EXOP. 13 at po 76’% - 18/7 4 pomn - p0154’ 1660

All these doctors are Government doctors and
no personal interest.,

From 13th July to 24th July, one or more of
them saw the deceased.

Every one of them spoke of mental deteriora-
tion and from 15th July, evidence showed progressive
deterioration. By night of 19th, he was acting
like a madman. Between 14th and 19th July, rapid
increase of urea.

Although the doctors frankly admitted it was
possible for patient to have lucid moments, none
of them saw him at such intervals. In fact, each
said he was mentally confused, dull and mentally
deteriorating each time he saw patient.

Dr. Daljit Singh specifically stated that
patient was in state of mind that he did not know
what he doing.

Dr, Sreenevasan stated when he saw deceased
on 20th July, he was not in a position to execute
any document.

Dr. Sinnadurai would have to take a second
opinion from psychiatrist before advising on
fitness to execute any document.

Dr. Lim said there was progressive deteriora-
tion from 15th onwards.

Prom this medical evidence, it was clear that
at least as a general state of deceased's mental
condition, he was not of a proper frame of mind
1o know the nature and consequences of his act -
from 13th to 24th particularly so from 15th to
19th.

As against this evidence, the evidence
adduced on behalf of respondents consisted of a
doctor who did not attend to him from 13th and who
only saw him in hospital as a visitor. 'The other
witnesses were lst respondent, Kwan Mun Koh and
Chan Yoke Ying.
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Evidence of D.W.4 Loke Wai Tuck (doctor)
from p. 257.

. 259 D2 - D3, p. 259 E4 - p.260 A2.
but see p. 206E

p. 258 C3 - D2.
p. 261 E4 - p. 263, p. 264A.
Evidence of 1lst Respondent, from p. 175.
pp. 181 - 183 p. 181 B4 - p. 182,
p. 182B4 - p.183 AS.

p. 183 B4 - C3. 10
None of the doctors said his hand was
swollen though they said his ankle was swollen.
No question put to doctors whether deceased's

hand was swollen.

p. 183 ~ 184 A4.

p. 193 - 194.

p. 205 - 206, p.211 C3 - E3, p.212 A2 - C2.
Evidence of 2nd Respondent from p.218.

p. 220D5 - p. 221 - p.222, p.228F — p. 229A2
P.237E1 - E2. 20

Madam Chan Yoke Ying's evidence starts at
po 243, p' 24702 - p'248 Alo

p. 252 C5 - D5.

Defence evidence in direct conflict with
medical evidence as to defendant's state of mind
or general condition, how much reliance can be
placed on such evidence.

Submit that on the medical evidence, no
matter on whom onus lies in the first pla-e,
learned Judge should have held that from 15th 30
July, the mental condition of deceased was
confused and deteriorating to such extent as not
to know the nature of act or consequences.
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Should have held that onus was on respondent In the

t0 prove those lucid moments. Federal Court
of Malaysia
2.15 p.m. —
No.13
Refers to Judgment - starting at p. 557,
p.580 E3 - p. 581 E4 - p.582 A, Do ont
p.582 A4 - p. 583 - p. 584 - p. 585. £§2°§§§§ oy
Judge was looking for evidence as to state of Sim, F.J.
mind of deceased at the time he executed the 24th April
documents. 1974
(continued)

p.586 - Dr. Lim's evidence - p. 93A4 - LE2.
p. 95 D3.
p.586 F - 587 - 588 A4,

Submit Judge erred in holding that degree of
impairment of deceased's mind had not been
sufficiently established. Whatever degree, it was
sufficient to show he did not know the nature and
consequences of his act. The Judge appears to have
looked for evidence establishing madness or
insanity.

Also erred in equating meaning of "possible"
and "probable".

Erred further in disregarding evidence of the
doctors merely because they were not present when
thumb impression was taken. P.595 C2 -~ D4 - Judge
placed too much importance on expression of
deceased's intention before his admission.

p. 595 D4 - p. 596 - 597 C5, p. 597 D ~ 598 D4,
p. 598 E -~ p. 599 Cl.

p. 599 C1 - p. 600 Al.
p. 606 B5 — p. 607 - 608 — 609 D5,

Judge appeared to have laid too much
importance on the demeanour of the defence wit-
nesses, placed too much weight on what those
witnesses gaid of intention of deceased prior to
admission into hospital}, failed to direct his mind
to question why it was necessary for deceased to
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open a joint account with lst defendant to

provide for Chan Yoke Ying. He could have opened
a joint account with her or given her the money

or left a will. Explanation given by lst

defendant was she was illiterate. Evidence
clearly showed that 1lst defendant withdrew from
joint account a sum of ¥5,000/- by cash cheque

and Chan Yoke Ying signed the cheque and cashed it.

p.937 - p.938 ("D 35").
To 27th and 28th May - 9.30 a.m.

p.205 E4 - p. 206 C2,

Tuesday, 28th May, 1974.

Federal Court Sitting at Kuala Lumpur.

Coram: Gill, C.J.
Ali, F.J.

Ong, F.J.
F.C.C.A. 147/73

Counsel as before,
Mr. Chelliah:

Appellate Court in as good position to draw
inferences from specific facts and form its own
opinion.

Mersey Docks & Harbour Board vs Proctor
1923 Ak.R. (Rep.) 134, 137.

McLauﬁhlin vse. Daily Tele§§aph
eliolle ’ ’ A.C. 776’ T779.

Benmax vs The Austin lMotor Company
1955 1 AE.Re 3206,

Question as to whether a person is mentally
incapacitated does not depend on the credibility
of witnesses; it depends on inferences to be
drawn from evidence,

Ram Sundar Saha & Ors. vs. Kali Narain Sen

Choudh & Others
A.E.R. 1927 (cal.) 889, 892,
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In cases of this nature, demeanour of witness
should not be relied on without testing testimony
in the light of the whole of the evidence.

Onassis & Caliogeropoulos vs, Vergottis
1968 Vol. I, Léoyﬁ‘s Taw Reports 204 at

)
297, 298, 302, 303.

Where witnesses likely to be biased give
evidence contradicting the medical evidence, there
is need for caution before accepting their
evidence.

Harwood vs. Baker 13 E.R. 282, 284, 286, 287,
289’ zgo, 2937 295, 297.

In order to invalidate the act of the deceased

the issue is not necessarily whether deceased was
insane or mad - but that he was of infirmity of
mind as to render him incapable of appreciating
the nature of his act.

Harwood vs. Baker (cit) and MclLaughlin vs.
Daily Telegraph (cit).

Ball vs. Mannin 6 E.R. 568.

Ram Sundar Saha 889, 890.

McLaughlin 1904 1 C.L.R. 243, 269.

Burden is on person asserting the validity of
the act to prove the person had the necessary
capacity.

Act intervivos

Farid-Un-Nisa A.I.R. 1925 P.C. 204-211, 206,
209.

In case of donatio mortis causa, the donee
must establish the gift.

Cosnahan vs. Grice 15 E,R. 216.

Smee vs. Smee 1879 5 P.84.

Vhere mental illness or incapacity has been
shown to have existed before and after the
alleged act, capacity to execute the act must be

shown by strong evidence by the person alleging it.
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300,

Williams & Mortimer - Executors, etc. p.l43
(Property & Conveyancing Library No.l0).

Submit Judge erred in holding burden on
appellant to prove deceased's infirmity of mind.
Submit burden on respondents to prove deceased's
mental capacity - which they have failed to do.

If it was for appellant to show mental
incapacity initially, she had discharged that
burden by the medical evidence adduced.

Submit respondents had failed to prove 10
lucidity at the relevant time.

If cheque is void, then Bank which paid out
and collected on the cheque is liable to pay
Appellant as administratrix of her son's estate.

Paying bank and collecting bank need not be
distinguished - same bank liable on basis of non
est factum - if deceased's mind did not go with
act of signing, then it is not valid cheque.

Foster vs. Mackinnon 1869 L.R. 4 C.P. 704
at 711, 20

Saunders vs Anglia Building Society
1970 3 A.E.R. 961, 9bb.

Position same as if cheque had been forged
as far as the Bank is concerned, even if Bank
had not been negligent.

Imperial Bank of Canada vs. Bank of Hamilton
1903 A.C. 49.

Bank's representative was negligent in
accepting deceased's thumb print without consul-
ting a doctor in the circumstances of the case. 30

Deceased usually signed, account to D.W.2
in English - Specimen signature, at page 934. He
was aware deceased had been admitted. He also
knew some urgency in transfer of this money into
a joint account while deceased was still in
hospital. Should have suspected that decceased's
illness was such that his life was in danger.

P. 236 - did not consult doctor.
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Baker vs. Barclays Bank Ltd. In the
Federal Court
1955 1 wW.L.R. 822, 835, 838. of Malaysia
Sheldon on Practice and Law of Banking 7th No.13
Edition, page 4. Notes of
Arguments
1967 3 A.E.R. 967, 971 recorded by
Ong Hock
1968 2 A.E.R. 573 Sim, F.J.
Mental State of Deceased - if Court is not 28th May 1974
agreed as to that- to whom does money in Joint (continued)

Account belong, alfter death of deceased?

Pirst Defendant claimed as survivor and held
it under a resulting trust for benefit of the
estate of deceased.

Respondent clainmed first defendant held as
trustee for Madam Chan - paragraph 11 at page 33.

Judge held that first defendant was a lawfully
constituted trustee and held money in trust for
Madam Chan Yoke Ying - p.615 - 616. p.620 - 624.

Submit Judge misdirected himself that first
defendant was a lawfully constituted trustee for
Chan Yoke Ying.

Re joint account, where A and B had such
account but A provided the whole amount, B was
entitled to take the money by virtue of the contract
with the Bank - but in equity, he will hold the
money by way of resulting trust for estate of A
unless he can prove A intended him to have the
money .

1928 Ind. App. 235 - Guran Ditta v. Ram Ditta
at p.240.

Here first defendant does not claim money as
his own.

Requisites of a valid trust - firstly there
must be a declaration of trust and disposition
of property on trust.

Secondly, certainty of the property to be
held on trust.
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302,

Declarer or disposer must not retain any
control over the property, inconsistent with
intention to create a trust.

Warriner vs. Rogers 16 Equity Cases 340

Richards vs. Delbridge
1874 L.R. I8 Equity 6ases 11.

What is the evidence of what deceased said
re opening of joint account?

p.178’ 182, 219.
To 9 a.m. 29.5.74., 10
Wednesday, 29th May, 1974

Counsel as before:

Mr, Chelliah:

Sgrggﬁe v, Barnard 1789 M.R. 2 BRO. C.C.
585, - elloe .

Trust failed - no certainty as to property.

Equity will not perfect an imperfect gift
by construing it as a trust.

Milroy v. Lord 45 E.R. 1185, 1189,

Submit resulting trust in favour of the 20
deceased's estate must prevail.

Owens v. Green I.,R. 1932 p.225,.

Russel v. Scott 55 C.L.R. 440, 454,
pp. 621, - Judgment.

This is not a case of donatio mortis causa
as donor had not parted with the dominion of the
subject-matter of the donatio.

In Re Craven's Estate. Llo%ds Bank v,
COCkburn Oe elle ’ - e

By agreement, Mr. Chan on behalf of second 30
Respondent will respond to be followed by Mr.
Shankar for first Respondent.




10

20

30

303.

Counsel for Appellant has raised three
issues: -~

(1) Mental capacity.

(2) Whether Bank is liable if deceased had not
- the mental capacity at the time of
affixing his thumb print on the documents.

(3) Whether there is a legally constituted
trust in favour of Chan Yoke Ying (f).

Submit first issue is question of fact.

What is Judge's finding on question of mental
capacity? p.599 - 600. Is there evidence to
support finding? If there is, was judge wrong in
accepting such evidence in the light of other
evidence?

Submit there was sufficient evidence to
support such finding.

Evidence of defence witnesses, including a
doctor.

Surrounding circumstances re affixing of
thumb impression.

Various acts of deceased tend to show deceased
knew what he was doing.

p.598.
Refers to evidence of Kwan Mun Koh at p.221D,

Gross VS. Lewis Hillman Ltd. & Anor,
1970 1 Ch. 445, 459,

P.We5H2 Dr. Sinnadurai - p.1l05 CA -~ 106.
DeWe4: Dr. Loke p.263F,.

P.Weld: Dr, Daljit Singh p.l64A.

P.W.h: p. 106E.

P.We3: Dr., Lim p.92F - 93.

P.W.1l4: p.l57A4,
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Judge was aware of conflict of evidence
p. 609A3.

Submit Judge would be wrong if there is
evidence to rule out possibility of deceased
understanding nature of the act. Judge found
that deceased could understand - pp. 586-587.

Prom medical evidence, he found deceased to
be mentally sound.

He also considered the rationality of the
gift - p.593B - 595C.

p. 608D - p- 609A0

Fact - gift is rational. Would show a sound
state of mind at the relevant time.

Banks v. Goodfellow 1870 L.R.5 Q.B. 549.
Where matter not complex, very slight degree
of comprehension would suffice.

Williams & Mortimer, p.l40.

To 6th and 7th June - 10 a.m.

Monday, 24th June,1974

Federal Court Sitting in Kuala Lumpur

Gill, C.J. Malaya
Ali, F.J.
Ong Hock Sim, F.J.

Coram:

Federal Court Civil Appeal No. 147 of 1973

Counsel as before:

Submitted this was a rational gift.
Deceased knew what he did. Intention to benefit
wife had been expressed before he entered hospital.
No allegation as to his mental condition.

Banks v. Goodfellow (cit).

Williams & Mortimer p.l1l40

Judge's finding supported by evidence.

Question of mental capacity: It must be at
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time thumb-print was affixed.

P«561 - Main issue is whether deceased was of
sound mind, memory and understanding when he drew
cheque No. A 043332, Plaintiff on strength of
medical evidence asked Court to conclude deceased
was suffering from unsoundness of mind that he did
not know nature of his act when affixing his thumb
print.

Judge dealt with this - p.597D, p.599 A4-D.

No where did judge say he required high
standard of proof of mental incapacity. p.93E.

pp. 581 - 582,

Question is whether testimony of the defence
witnesses can possibly be true - not question of
balance of probabilities (in the view of counsel).

Will deal now with burden of proof.

Where there is no evidence or evidence so
evenly balanced or no preponderance - the question
is academic.

Yon§ Chiang Ve Bon§ Tihin Oi
- ‘ ° oJo hand at 70

If burden on plaintiff unless she adduced
sufficient evidence to shift the burden or where
defence also adduced evidence and such evidence
was not rejected, would submit plaintiff not
entitled to succeed.

Even if defendants had not called evidence,
would still submit plaintiff had not proved her
case.

Presumption of sanity would apply.

Mohamed Yakub v. Abdul Quddus & Ors.
el elle aitna P at p. .

Submit Judge has considered that there was
sufficient evidence to shift the onus. p.581A4 -
p.582, p.585.
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On question of mental capacity, judge has
made a definite finding - that deceased knew what
he was doing when he drew cheque and gave author-
ity to open joint account and appreciated the
nature and effect of his act. He relied on evidence
of defence witnesses, particularly relating to
execution of cheque and other documents. In doing
so, judge was faced with two problems.

Firstly, medical evidence called by the
plaintiff was to effect each time they saw deceased 10
he was mentally onfused. They were government
medical doctors and therefore disinterested. There
was violent conflict with defence witnesses who
claimed he was mentally normal every time they saw
him. Therefore their evidence should be rejected
as being unreliable. Judge was aware of this and
warned himself of need for caution. He resolved
conflict by saying that whle he did not reject the
medical evidence, he accepted defence evidence
because the witnesses knew deceased's habits and 20
mannerisms. Some allowance should be given to
possible mistake on part of the doctors.

Secondly, since each time doctors saw
deceased, he was confused, then the possibility of
deceased's being of a clearer mind at some time
is mere possibility. Again some allowance should
be made by reason of deceased's habits and manner-
isms for possibility of mistake. Medical evidence
and entries in the medical report to effect it was
possible for him to have a clearer state of mind. 30
Dr. Lim said deceased though confused could
understand. Two other factors support finding

(1) Rationality of gift is indication he knew
what he was doing.

(2) 1Intention to make provision for his wife
was made before admission and before any
allegation of mental incompetency.

Presumption of sanity applies and burden of
proof is on plaintiff. Was there evidence showing
deceased was so mentally disordered as to be 40
incapable for purposes of contract or dicposition
to shift burden to the other side? Onus of proof
is relevant on question whether defence evidence
was rejected.
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Assuming cheque is null and void on ground
deceased had not the mental capacity at time of
execution, would second defendant be liable to pay
the amount on the cheque to the personal legal
representative of the deceased? Was bank negligent
or not? No difference, Bank would be liable if
cheque void,

Submit officer of Bank was not negligent in
this case,

It had been urged that Bank was negligent in
that it had failed to obtain medical certificate
to effect deceased could not sign.

Sheldon: Practice and Law of Banking 10th
edition.

Not a case here of deceased being too ill to
sign - but that his hand was swollen at the time.

Also urged that there were suspicious circum-
stances re obtaining thumb print. Explanation
given was accepted by judge.

To 2.30 p.m.

2.30 p.m-

Question of Trust.

Was there & validly constituted trust?

Submit there was.

Total amount inHead Office was transferred to
Branch account on 20.7.67. No money was drawn out
from the joint account during the life-time of
deceased. Deceased had two other accounts - p.776
items 1 and 2.

Equity and the Law of Trusts by Pettit:(skip)

Milroy v. Lord 1862 4 DE.G.F. & J. 264 at
274_275 .

This is not case of declaration of trust but
of transfer of property coupled with an expressed
trust.
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Russel v, Scott 55 C.L.R. 440 at 450,

Fact he reserved right to revoke the trust
does not affect the trust. p.444, 448.

Tompson v. Browne 40 E.R. 13.

Refers to authorities cited by Appellant's
counsel.

16 Equity Cases 340 and 1874 L.R.18 Equity
Cases 11,

Submit there was immediate trust when
cheque was drawn up. 10

No clear expression of creation of immediate
trust for himself for his life time and after
death for his wife.

This can also be a gift notwithstanding
intervention of a trust.

Refers to p.29 Essentials of a Trust by
Pettit.

Refers to Sprange v. Barnard p.82 (ibid).

Mr., Shankar:

Refers to p.771 - Mandate re Joint Account, 20
Clauses 1 and 3.

To 10 a.m. 25.6.74.
Tuesday, 25th June, 1974.

Counsel as before.

Mr. Shankar: Tenders submission on behalf of
first Respondent. Reads.

pp. 1-4,
pp- 5"80

Charts in conflict whether patient pessed
urine. 30

Diuretic drugs fed patient ~ to induce
passing of urine. Visits to toilet.



10

20

30

309,
It cannot be inferred from this evidence that
deceased could not have known what he was doing.

Nurses not called for cross—examination on
notes,

EX. P'13 at pp.761-763.

Ex. P.9 p.718.

pr. 8-14 - Mental condition of deceased.

Sum total of medical evidence was deceased
wag labouring from medical confusion and not mental
disorder or unsoundness of mind.

Refers to pp. 162 and 166.

Submit Dr. Daljit Singh at p.l169 contradicts
his earlier testimony and ought not to be given
much weight.

To 2.30 p.m.

2.30 p.m.
Mr, Shankar:

Applies to add to diary the entries at p.763
1st column.

pPr.l4 para 14 -~ on Cases cited.

McLaughlin - was a certified lunatic, not the
deceased here, (1 C.L.R. 243) see p.15 of written
submission.

If defendants acted bona fide there can be no
guestion of liability for conversion. There must
be knowledge or notice of the mental state.

Condition of deceased was variable.

Submit evidence produced not sufficient to shift

burden of proof to defendant.

Harwood v. Baker 13 E.R. p.282, 285, 288,

Pereira v. Pereira 1901 A.C. 354.

Battan Singh v, Amir Chand 1948 1 A,E.R. 152.
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Pacts in Pereira similar to this case.

Complicated will in Pereira, here a simple
cheque.,

Instructions here given before admission to
hospital or question of mental condition.

Execution was on 18th July, a week after
instructions were given,

Another cheque signed 2 days earlier.
To 9 a.m. 26.6.74,
Wednesday, 26th June 1974

Counsel as before.
Mr. Shankar: (para. 15 Written Submission)

Appellant's counsel submitted that trial
Judge relied too much on demeanour of witnesses.

I would submit that judge did test the defence
evidence in the light of the medical testimony
(page 609).

Harwood v. Baker cited by Appellant's counsel
that evidence of a biased witness should be viewed
with caution. 13 E.R. 293.

P.P. v. Foong Chee Cheong

Chow Yee Wah accounted for every cent -
Cheque at p.270 to Comptroller-General of Inland
Revenue.

Handled money scrupulously in accordance
with wishes of deceased.

p.691, p053, p056, po66, po67’ po68 -
Appellant was aware, so no question of conceal-
ment of transfer of this money to joint account.

. Correspondence between solicitors and Bank
pp . 641“660 .

ppol88, 243.
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Not declared in Estate Duty Affidavit?
Matter was handled by !Mr. Kok Thoy.

pp.22-24 of Vritten Submission - The person
who raised question of mental disorder of
deceased in lower Court was plaintiff's counsel -
PP 307.

Judge dealt with this - pp.579, 582-3.
refer to cases of:-

Will

(1) Farid-Un-Nisa - 1925 52 I.A. 342,344,350.

(2) Thomas v. Times Book Co.Ltd.- 1966 2 A.E.R.
54T, 247,

(3) Cosnaham v. Grice - 15 E.R. 476.

Burden of proof of capacity on person bene-
fitting - appellant's contention.

Would contend if there has been an effective
transfer, burden would lie on person who alleges
incapacity - p.771 is effective document - legal
title to money was transferred to Chow the moment
the mandate was signed.

Subnmission on this point by plaintiff in lower
court appears at 270-287.

flould submit that in those cases there was
no effective legal transfer as there is in this
case,

Moore v. Moore ~ 1874 18 LEq. Cases 474.

Cosnahan v. Grice (cit).

Halsbury's Vol.1l8 p.398(b), 404, 401.
Crux - was gift complete?
S.3 Civil Law Ordinance 1956.

Evidence in this case of intention to
benefit his wife.

Re Rose 1949 1 Ch. 78 at 88-89,
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Submit there was a perfectly constituted gift.
And there was a perfectly constituted trust.

If held deceased knew what he was doing and
defence witnesses are believed.

Refers to Pettit p.53.

Appellant contends deceased retained control
and there was uncertainty as to corpus.

Here nothing more for deceased to do. 1In
joint account dominion in both.

Amount transferred was certain - and joint
account opened with it - for specific use for
provision of his wife,

No operation o account after opening by
deceased.

Young & Anor., v. Sealey - 1949 1 Ch.278.

Roberts & Anor. v. MaclLaren & Ors.
1969 1L Ch. 123,

To 2.30 p.m.
2.30 p.m,
Mr. Shankar:
Russell v. Scott - 55 C.L.R. at 445,

Halsbury's Vol. 18 Sec. 763.

Refers to cases at p.33 of Written
Submission.

Birch v. Treasury Solicitor - 1951 1 Ch.298.

Did he know what he was doing when he put
his thumb-print on documents?

Slight degree of mental capacity required
for such execution.

Submit appeal be dismissed.
To 9,30 a.m.
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Thursday, 27th June, 1974

Counsel as before.
Mr. Chelliah: (in reply):

Will deal with the two propositions advanced
by Mr. Chan.

(1) Rationality of gift was consistent with
mental capacity.

(2) Previous expression of intention to make
provision for Chan Yoke Ying before admission
to hospital would tend to show only slight
degree of mental capacity would be sufficient
for execution of cheque.

Banks v. Goodfellow - 1870 L.R. 5 Q.B. 549,
at 557-579, 5b3-564 - submit that this is not
authority for saying in law rationality of act
alone is sufficient to satisfy that testator had
mental capacity pp.568-5639 -~ "If he had not the
capacity required, the propriety of the disposition
is a matter of no importance.”

Waring v. Waring - 6 Moo. P.C. 341; 13 E.R.
715, 718, ﬁIg and see Note at p.726.

Parker v. Felgate - 1883 8 P.D. 171 referred
to in Pereira V. Pereira (cit) at p.361.

Battan Singh v. Amir Chand - 1948 1 A.E.R.

No question here of deceased giving instruc-
tions to solicitor at any time. He expressed

desire to provide for Madam Chan to somebody -
p.218-219.

See p.660 in reply to p.657 D.We2 -~ p.288 D3
p.83 - Condition of deceased at time of admission
evidence of P.W.2 = not fully clear mentally on
questions put to him,

pPp.220-221 ~ conversations by D.W.2 -
p.181C and p.178.

Effect of joint account not a simple act.

Medical evidence has been attacked by lst
Respondent's counsel.
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Medical chart - 728 to 764 consisting of
Notes made by doctors, Intake & Output Charts
by Nurses, etc.

Loose Sheets -~ marked P.l3 - produced after
being taken out for photostating from folder.

p.761 with 26 in circle - purely numbered
for Court identification when produced - continued
at p.763, 764 got interposed by p.762.

For 22-7 and 23-7 at p.760.

Not fault of nurses for this mix-up. 10
Record kept for 3 periods - p.761 times printed.
Not stated what was given. p.763 entries
differently entered - details given - quantities
and types given. Treatment was changed on 18.7 -
reason for p.761 was written up for 7 a.m. to
2 pe.m. but p.763 begins with entries for afternoon
(after 2 p.m.).

014 treatment at pp.731 and 734.

New treatment at p.736 written by Dr.Daljit

No inference can be drawn therefore that
nurses were not doing their duties properly or

regularly.,

Dr. Sinnadurai's assessment that deceased
acted like a madman on 19th July night was said
to be inaccurate, because nurse's note p.719 for
evening of 19/7, p.720 condition ill and drowsy
on morning of 20/7.

p.737 Dr. Daljit's Notes of condition on
18/7. 30

p.738 doctor's notes on condition on 19/7.
Powc4 - p097B - P07390

Submit Dr. Sinnadurai's assessment was not
inaccurate.

To 9 a.m. 28/6/74.
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Priday, 28th June, 1974

Coumsel as before.
Mr. Chelliah:

Submit judge failed to make proper evaluation
of the medical evidence and draw correct inferences
therefrom. Mr. Chan said there was no question of
evaluation of medical evidence. Burden of proof
on plaintiff had not been discharged and even if
defendants had given no evidence, plaintiff must
fail as contended by respondents and judge seemed
to agree therewith. It was for person asserting
validity of act to prove the person doing the act
had the necessary mental capacity.

Submit only where there has been a transfer
would question of mental capacity arise.

Assuming burden on plaintiff, would submit
that the medical evidence adduced by the plaintiff
had thrown the burden on defendants.

Judge said though there was evidence of some
mental confusion, degree was not established and
burden not therefore shifted to other party.

Submit it was for defendants to prove that at
time of execution, defendant had the mental capacity.

In my submission, in saying that the learned
judge could not have directed his mind to the
evidence of Doctor Sinnadurai, Dr. Daljit and
Dr., Sreenivasan.

: Dr. Sinnadurai said on night of July 19th,
deceased was like a madman. Pp.105.

Dr. Daljit at p.169 deceased would not have
been in a position to know what he was doing when
he affixed his thumb-print.

P.99 -~ Dr. Sreenivasan said at 10,15 p.m. on
20th, deceased not in full possession of his mental
faculties., Also p.l100C. Submit judge failed to
appreciate the medical evidence or he was looking for
a higher state of mental incapacity or expected a
higher proof of mental incapacity ~ judge thereby
erred in law,
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p.149 for assessing his mental condition,
doctor said not necessary to have prior knowledge.
"r. Chan argued that trust was created immediately
joint account was opened for deceased during his
life and after for Chan.

This was not joint trust account. p.242.
This account was not a trusteeship account. There
cannot be money transferred in trust for A abso-
lutely and then to B absolutely. In a joint account
like this, deceased could have drawn out the whole
amount and there would be nothing left over. There
must be a clear declaration of trust. No such
declaration in this case to the effect that the
money be held in trust for deceased during his life
and thereafter for Madam Chan.

There was here no effective transfer of
property without retention of any right to it. It
has been submitted there had been a complete trans-
fer to Chow of a right to operate the account and
deceased retained only a power to revoke. Say
this is incorrect. In opening account, deceased
gave Chow a power to draw on the account but at the
same time he retained his right to withdraw the
money. The right retained by deceased was power to
withdraw., Chow's right to operate the account. If
he had intention to divest himself of the money, he
could have opened account in names of Chow and
Madam Chan.

Nothing said by deceased to show that he was
treating Chow as the alter ego of Chan. All he
said was that the account was opened so Chow
could look after Chan if he should die,

In re Figgis - 1969 1 Ch. 123{ 1968 1 A.E.R.
999 at I014.

D10 at p.724 - P,W.12 pp.1l35 - 137, 170-174.
PoWel3l - 137-139. D.W.5 - 265-267.,

'D.V!.3 at p02530

C.A'V.
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Federal Court Sitting at Kuala Lumpur on
Monday, March I th, %975

Coram: Suffian, L.P.
Ong Hock Sim, F.J.
Chang Min Tat, J.

Federal Court Civil Appeal No.147/73

Mr. Shankar with Mr. S.Y. Chan for Appellants.
Mr. Joginder Singh for Respondent.

No objection to grant of leave but objection
as to stay by Respondent.

Prayer 1 - granted.

Re: Prayer 2 -~ Deposit in the name of Chief
Registrar in a Bank Account to earn interest at
usual bank rates pending outcome of Appeal -
Deposit renewable every 6 months.

Certified true copy.

Sd. Lee Yoke Wen
(LEE YOKE WENG
Secretary to Tan Sri
Dato Justice H.S.0ng
Federal Court,
Kuala Lumpur
25/4/75

No. 14
Coram: Gill, C.J. Malaya
Ali, Federal Judge
Ong, Federal Judge

JUDGMENT OF ALI, F.J.

The appellant is the administratrix of the
estate of her deceased son, Loke Aik Hoe @ Loke
Yauk Hoh @ Loke Yauk Hoe, who died in the General
Hospital, Kuala Lumpur, on July 24, 1967. The
first respondent is deceased's brother-in~law and
the second respondent is a banking corporation
with its head office and sub-branch in the city
of Kuala Lumpur, at Jalan Bandar and at Jalan
Pasar respectively. At all material times the
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officer in charge of the sub-branch bank was
Kwan Mun Koh, a defence witness in this .case.

Before he was admitted to the hospital on
July 13, 1967, the deceased was living in arented
flat with a woman named Chan Yoke Ying, another
defence witness, who as described in the defence
pleadings was the common law wife of the deceased.
In the petition for letters of administration the
appellant described her as deceased's mistress.

On July 20, 1967 a sum of %60,384.80 was 10
transferred from the deceased's personal account
at the second respondent's Head Office bank to the
sub-branch bank where, on the same date, a joint
account was opened with the deceased and first
respondent as joint holders. On July 30, i.e.
after deceased's death, the first respondent
closed the account. The balance in the account
as on July 24, 1967 was £57,382.30. Between
July 24 and July 30, 1967 the first respondent
withdrew a total sum of %5,000/-. On July 31 he 20
opened a joint account with his wife. He then with-
drew 50,000/~ from this joint account and put the
money on fixed deposits in two lots of 10,000/~
and g40,000/~ which deposits were renewed every
six months. Sometime early in October, 1969 Chan
Yoke Ying applied to the bank to put, apparently,
the same $50,000/- on fixed deposits in her name.

The appellant filed her petition for letters
of administration sometime inOctober, 1967. It
would appear that she had been living in Singapore 30
for sometime with her adopted daughter, Siew Kim.
On hearing that deceased was in hospital she came
to Kuala Lumpur on July 19. According to her on
that date and until he died the deceased was
unable to recognise her or speak to her. In due
course, about the middle of 1968, she instructed
her solicitors to make enquiries from local and
Singapore banks as regards monies in the deceased's
accounts. When she was informed of the transfer
of deceased's money as stated above she asked for 40
detailed particulars of the circumstances in which
the transfer was made. Having reasons to believe
that the transfer could not have been authorised
by the deceased she commenced proceedings to
recover the money following the grant of letters
of administration to her sometime in September,
1970.
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In her pleadings she alleged, amongst others, In the

fraud. In the particulars of fraud set out she Federal Court
said that in view of deceased's illness the thumb- of Malaysia
prints could only have been obtained when the o
deceased was either fast asleep, not fully No.1l4
conscious or in deiirium, or that they could have Judement of
been obtained either immediately before or immedi- ZOtﬁmJanua
ately after the deceased's death. She based these 1975 ry
assumptions on the medical evidence which was sub- (continued)

sequently given at the trial. Alternatively, she
contended that even if deceased had voluntarily
authorised the transfer of the money to the joint
account such authority was revoked by his subsequent
mental condition. She further contended that the
whole amount in the joint account having been
contributed by the deceased the rule of survivor-
ship at law is overridden by equity. The equitable
rule as stated by Cotton L.J. in Standing v. Bowring
(1886) 31 Ch.D. 282, 287 is as follows:

",.. the rule is well settled that where

there is a transfer by a »nerson into his

own name jointly with that of a person

who is not his child, or his adopted child,
then there is prima facie a resulting trust
for the transferor. But that is a presumption
capable of being rebutted by shewing that at
the time the transferor intended a benefit to
the transferece o.ooco"

See also Underhill's Law of Trusts and Trustees,
12th Edition, page 211.

The respondents?! common defence was a denial
of the allegation of fraud. They maintained that
the deceased voluntarily executed the said cheque
and documents on July 18, 1967. They further
maintained that the joint account was an arrange-
ment aimed at making provision for deceased's ¢ommon
law wife, Chan Yoke Ying. The defence contention
apparently was that the presumption of a resulting
trust is rebutted by evidence of an express trust.
In her reply the appellant joined issue stating
that in the particular circumstances of this case
no valid trust could have prevailed.

Both here and below two questions arose for
consideration and they are as follows: PFirstly, a
question of fact whether or not deceased was in
full possession of his mental faculties when his
thumbprints were affixed to the said cheque and
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documents on July 18, 1967, and secondly, if he
was, could a valid trust prevail in this case.
The learned trial Judge answering both gquestions
in the affirmative dismissed the action.

The first question primarily involves the
consideration of the medical evidence relied on
by the plaintiff as establishing that deceased
was in a state of mental confusion when his
thumbprints were affixed to the said cheque and
documents. The medical evidence which is volumin- 10
ous has been referred to in some detail in the
judgment of the trial Judge who said that although
there was some evidence of mental confusion it
was insufficient to justify a finding that
deceased was in a state of mental confusion at
all times. Thereupon he concluded that deceased
waz not in a state of mental confusion onduly 18,
1967.

The medical evidence, shortly stated, was
as follows: On his admission to the General 20
Hospital, Kuala Lumpur on July 13, 1967 the
deceased was found suffering from hypertensive
cardiac failure and cardiac cirrohsis which means
that he was having heart as well as liver troubles.
The fact that he was seriously ill on that day is
beyond doubt. Dr. Vignaendra who admitted him to
the hospital said he noticed signs that deceased
was having heart and liver troubles. He also said
that deceased had a history of diabetis which,
however, was not troubling him. On July 14, it 30
was found from tests carried out that deceased's
kidneys were also troubling him. His blood urea
on that day was 168 m.g. per cent. The clinical
notes made by doctors who examined him indicated
that his condition was progressively deteriorating.
Dr. Lim BEu Jin, a physician, who said this also
stated that deceased was mentally confused, not
orientated and not aware of his surroundings. He
formed this opinion because he was unable to engage
the deceased in any intelligent conversation. On 40
July 19 the deceased's blood urea had gone up to
360 m.g. per cent. The indications were that
waste products were being retained in his blood.
On that day Dr. Lim wrote a note to the surgeon
urologist Mr. Sreenevasan suggesting dialysis.
The surgeon saw the deceased on July 20 but
formed the opinion that he was not a suitable
case for dialysis. He said that deceased would
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not or could not be made to lie down in bed. He
described the deceased as a casé of mental dementia.
Dr. Sinnadurai, a physician and head of the medical
unit in the hospital, spoke of the deceased's
condition on the right of July 19, 1967 in these
words -

"On the 19th night, his condition got worse,
He started pulling out all the tubes we put
in. He showed evidence of psychotic behaviour
- like a mad man."

Another medical witness Dr. Daljit Singh also gave
evidence generally to the same effect. Bearing in
mind the appellant's allegation of fraud which
suggests that the thumbprints could easily have
been obtained on any day between July 13 and July
20, 1967 and not necessarily on July 18 and the
fact that the cheque and documents were not signed,
there seems to be force in the appellant's counsels
submission that the medical evidence had estab-
lished that the cheque and documents were not
signed because of deceased's mental condition. He
pointed out +that appellant is not required to
prove her case beyond reasonable doubt as in
criminal proceedings. On the other hand, he said,
in a case of this nature there is always a
tendency to fabricate. In his written submission
at the trial counsel for the appellant referred to
Cosnahan v. Grice 15 E.R. (P.C.) 476, 479 in which
Lord Chelmsford observed in these words -

"Cases of this kind demand the strictest
scrutiny. So many opportunities, and such
strong temptations, present themselves to
unscrupulous persons to pretend these
deathbed donations, that there is always
danger of having an entirely fabricated
case set up."

In the instant case it is not difficult to see
that deceased's thumbprints on the cheque and
documents coud easily have been obtained in the
manner alleged by the appellant in her statement of
claim. Her suspicion that they were so obtained
was not altogether unfounded. The fact that
deceased was a very sick man and that his illness
had affected his mind is beyond doubt. There is
also no doubt that his condition was progressively
deteriorating from the day he was admitted to the
hospital. As I understand the medical evidence he
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was most of the time, if not all the time, in a
state of mental confusion because of the large
amount of waste products in his blood. Dr,.
Sinnadurai in his evidence stated that a mient
suffering from kidney ailment usually presents a
picture of well being. In my respectful view the
appellant's evidence considered as a whole reason-
ably supports a case of fraud as alleged by the
appellant. It remains for consideration whether
there is anything in the defence evidence to support
a different conclusion. The view of the learned
trial Judge on the defence evidence was summed up
in the following words --

"I have examined the evidence of Kwan Mun
Koh and Chan Yoke Ying including the
testimony given under cross-examination
very carefully. I am fully satisfied that
they were telling the truth., I do not
think there is any need for me to repeat
what they said. Suffice for me to say
that on the evidence given by them, I am
satisfied that the deceased knew what he
was doing when he drew the cheque and gave
the authority to open a joint account.

I am also satisfied that he was not in

any way deceived into affixing his thumb-
prints., I am further satisfied that he
was then of sound memory and understanding
and that he fully appreciated the nature
and effect of his act." seccecoss

Shortly stated the defence evidence was as follows:
In his evidence the first respondent Chow Yee Wah
had stated that on July 12, 1967 he met Kwan Mun
Koh at a birthday party where he was told that
deceased was sick and that he wished to see first
respondent about opening a joint account. The
following morning, on July 13, he went to deceased's
flat. Deceased, he said, was alone. He stayed for
about an hour discussing the opening of a joint
account with the deceased. The purpose of the

joint account, he said, was to make provision for
Chan Yoke Ying. It is not clea whether Chan Yoke
Ying was present and understood what was being
discussed. Seeing that deceased was sick the first
respondent suggested that he would call Dr. Like

Viye Tuck, a nephew of the deceased, which was agreed.
On the way back Chow Yee Wah stopped at Dr. Loke's
clinic at Jalan Pahang. He told the doctor to go
and see his uncle who was sick. As Dr. Loke did

10

20

30

40



10

20

30

40

323.

not know where deceased was living first respondent
accompanied him to the deceased's flat. On examin-
ing deceased's blood pressure Dr. Loke advised
deceased to go to hospital and undertook to

arrange for an amthulance. He told first respondent
that deceased had a weak heart. At about 5 p.m.
that day deceased was taken to the hospital by
ambulance accompanied by the first respondent. He
visited the deceased on the following day, July 14.
He saw deceased was sick but that he was drinking
beer to make it easier for him to pass urine. On
that day they did not talk about the joint account.
On July 15 he and his wife visited the deceased and
stayed for half ar hour or more. On that day there
was some argument or altercation between deceased
and his half sister, first respondent's wife, over
certain payment arising from a subdivision of land
belonging to the estate of their father Loke Chew
Kit. Deceased was the administrator of the estate.
According to first respondent deceased refused to
sign the agreement to pay the fees when asked by
his half sister to do so. PFirst respondent also
said that -

"The deceased told my wife that he would look
into the matier when he recovered and came
out of hospital."

I pause to observe that according to Kwan llun Koh

on July 11, 1967 deceased had told him about opening
a joint account because he was afraid he might die.
To continue with the evidence of first respondent he
said that he also visited the deceased on July 16
but not on July 17. On July 18 Dr. Loke Wye Tuck
telephoned first respondent between 10 a.m. and 11
a.me to say that deceased had decided to open a
joint account and that first respondent was to ask
Kwan Mun Koh to meet him at the hospital on that day
at about 5 p.m. As to what happened in the hospital
ward the first respondent's evidence was the same as
that of Kwan Mun Koh which is as follows: Kwan Mun
Koh was the officer in charge of the sub-branch bank
at Jalan Pasar. Deceased was his uncle. He said
that on July 11, 1967 he was asked $0 see the
deceased at his flat. He went there. He noticed
that deceased was sick and that his leg was slightly
swollen. Referring to his conversation with the
deceased he said -

"He told me he wanted to make provision for
his wife. We were both seated in the hall.
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He wanted to open a joint account in joint
name of himself and Chow Yee VWah -~ the
first defendant. He wanted his money in
his personal account at Head Office to be
transferred to this joint account. He told
me that if anything should happen to him,
Chow Yee Wah would be able to }ook after
his wife with the money. He did not tell
me how much money he had in his personal
account at Head Office. He wanted me to
find out how much he had with Head Office.
I promised to let him know the next day."

He saw the deceased on July 12 and told him
that his bank balance then stood at $60,000/-.
He went to see the deceased in the hospital on
July 13 and 14 but apparently did not discuss the
joint account. He said it was discussed on July
16 but nothing happened. He then referred to
first respondent's telephone call on July 18 and
said -

"On July 18 Chow rang up in the afternoon
to say that he and my uncle had discussed
the matter and that I should get ready all
the necessary documents for my uncle to sign.

I made arrangement with Chow for the signing
of the documents. It was to take place in
the hospital at 5.00 p.m. on 18th. I went
to the hospital at 5.00 p.m. I brought
along standard equipment and forms. By
'standard equipment' I mean stamping pad,
date chop and thumbprinting set."

After saying that deceased was in a cheerful mood
he went on to describe how deceased asked his wife
Chan Yoke Ying to get the cheque book from the
drawer., Xwan Mun Koh at first mentioned the
figure £63,384.80 {corrected to 60,000/~ before
us%ugs the amount which deceased asked him to
write in the cheque. Shortly afterwards he said
this -

"He did not mention any figure. He just
asked me to fill in for him."

It is not clear, therefore, when was the amount
#60,384.80 written on the cheque and where was it

written. XKwan Mun Koh went on to say that deceased

asked him if he could affix his thumbprint on the
documents instead of signing them. The reason
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given by the deceased was that his hand was
slightly swollen and that he had difficulty in
holding a pen. He was afraid that his signature
might not be good. Kwan Mun Koh decided that
deceased could affix his thumbprints. Thereupon
he prepared the stamping pad, handed it to the
deceased who pressed his thumb against it having
asked Kwan Mun Koh to guide him where to put his
thumbprints., First respondent did not sign the
documents on that day because he did not have his
identity card. He went to the sub-branch bank on
July 20 to sign it. It is not clear when the
cheque was sent to the Head Office bank for clear-
ance but the stamp on the cheque indicates that it
was cleared on July 20, 1967. The application to
open the joint account was also dated July 20,
1967 although according to the evidence it was
thumbprinted on July 13. The application was

approved by Kwan Mun Koh presumably on the strength
of the deceased's thumbprint which he had witnessed
earlier. Chow Yee Wah's signature appears twice on

the application. Why twice and not once is also
not clear., In the specimen signature card which
was signed by the first respondent presumably on
July 20, 1967 and thumbprinted by che deceased on
July 18, 1967 the address given was only that of
Chow Yee Wah, Again no reason was given why
deceased's address was not there. Continuing with
his evidence Kwan Mun Koh said that on July 20 he
saw deceased and told him that the account had
been opened. Deceased, he said, was happy. He
also said this -

"Everything I did, i.e. the opening of the
joint account - was done in accordance with
the wishes of my uncle. My uncle had no
children.”

He did not see the deceased again after July 20.
On July 31 first respondent withdrew #55,382.30
with which he opened another joint account with
his wife. On the same day they put on fixed
deposits sums of g10,000/- and $40,000/- which
were renewed every six months until October 31,
1969 when Chan Yoke Ying applied to the sub-branch
bank to put also g50,000/- on fixed deposits of
$10,000/- and 40,000/~ in her name. In cross-
examination he said that his brother, Peter Kwan,
was working as manager at the Head Office bank in
July, 1967. As it seems to me the suggestion was
because of this there was no difficity in getting
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the cheque cleared by the Head Office bank. To
another question relating to the clearance of the
deceased's cheque by the Head Office bank he said
if it had been a Chartered Bank cheque, for
instance, it would have to be sent to the Central
Bank (Bank Negara) for clearance.

Both first respondent and Kwan Mun Koh were
cross-examined at some length. Kwan Mun Koh was
asked why a doctor was not present when the thumb-
printing had to be done. He said there was no
doctor around., He was also asked about the
thumbprinting set., He said it was brought not
because he knew before hand that deceased would
be unable to sign the cheque but because it was
the practice to bring the standard equipment when
business had to be done outside the bank premises.
He admitted, however, that the thumbprinting of the
cheque was done outside the normal working hours
of the bank.

Lastly, there was also the evidence of Chan
Yoke Ying who supported the first respondent and
Kwan 1lun Koh on the thumbprinting of the cheque
and documents. Her evidence, however, does not
suggest that she knew the joint account was opened
for her benefit. At least not before the middle
of 1968 when she decided to file a caveat to .
oppose the appellant's petition for letters of
administration. Why she did not do so earlier
is not clear. Was it because she was not sure of
her position as the lawful widow of the deceased?
The fact that she decided to take proceedings in
January 1969 to assert her claim fairly supports
the view that she did so on the advice of the
first respondent. She was so advised because
the first respondent knew or had reason to know
that he could no longer hold on to the money as
his own. Without Chan Yoke Ying he would have
no defence to the appellant's claim to the
balance of g57,382.30. The probate suit No. 1
of 1969 filed by Chan Yoke Ying was, however,
settled when the appellant agreed to let her have
some of the deceased's monies in other banks.
VVhen it became clear to the first respondent that
appellant would proceed with her claim to the
money in this case upon obtaining the grent of
letters of administration he apparently decided
to hand over the two fixed deposits totalling
£50,000/~ to Chan Yoke Ying. Hence her application
to put this amount on two fixed deposits of
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10,000/~ and £40,000/- sometime in October, 1969.
In view of this it is not difficult to see where
Chan Yoke Ying's interest lies in this case. The
various gaps in the evidence of first respondent
and Kwan Mun Koh and also Chan Yoke Ying's interest
in this case make it difficult for me to accept as
true that deceased voluntarily thumbprinted the
cheque and documents as stated by them. The need
for careful scrutiny as stated by Lord Chelmsford
in Cosneahan v Grice 15 E.R. (P.C.) 476 is another
reason for saying that defence evidence should not
have been accepted without corroboration. Need-
less to say that there was no corroboration. As
regards the first question therefore I respectfully
differ from the learned trial Judge by answering

it in the negative, that is to say that the deceased
was not in full possession of his mental faculties
when his thumbprints were affixed to the cheque and
other documents.

On the second question the learned trial Judge
was of the view that there was a duly constituted
trust. He agreed with the respondents' submission
that the effect of the joint account was to vest
in the deceased and the first respondent rights to
the money in the account. Russell v. Scott (1936)
55 CeLsRe 440 was relied upon as supporting this
view, Russell v. Scott is a decision of the
Australian High Court. It was a case in which an
elderly lady transferred all her money to a joint
account of which she and her nephew were joint
holders. Speaking of the joint account Starke J.
said, on page 448, that its effect was to vest in
the holders right to the money and this carries
with it a legal right to title by survivorship.

The vesting, he said, takes effect immediately and
is not dependent on the death of one of the holders.
On that view he held that a gift or disposition by
way of a joint account is not a testamentary dis-
position and rejected the argument that it was.
Having done that he went on to consider the
question of trust and, on page 449, he referred to
the rule stated by Cotton L.J. in Standing v.
Bowring (1886) 31 Ch. D. 282 as alTeady referred

to above, and concluded that any presumption of a
resulting trust under the rule has been rebutted

by the fact as found by the trial Judge that the
aunt had intended the nephew to take, beneficially,
whatever balance at her death. In the instant

case it has been submitted that although there was
no intention that Chow Yee Wah, the first respondent,
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was to take beneficially the presumption of a
resulting trust has nonetheless been rebutted by
the fact that the deceased intended his common
law wife, Chan Yoke Ying, though not a surviving
holder of the account, to take beneficially what-
ever balance in the joint account at his death.
This point did not arise in Russell v. Scott (1936)
55 C.L.Re440, DNor did it arise in otanding v.
Bowring (1886) 31 Ch. D. 282. The defence case,
as I understand it, is that there is evidence of
an express trust to rebut the presumption of a
resulting trust. It thus becomes necessary to
examine the evidence, The evidence of Kwan Mun
Koh was that on July 11, 1967 he discussed with
the deceased the proposal to open a joint account
with Chow Yee Wah, the first respondent. The
purpose of the account, he said, was to make
provision for Chan Yoke Ying and the reason for
it was that deceased was sick and was afraid that
he might die. As a result of this Kwan Mun Koh
told first respondent at a party what had been
discussed and asked him to see the deceased.
Pirst respondent saw the deceased onduly 13 who
again discussed the said proposal. It is not
clear how much of the money was to be given to
Chan Yoke Ying and how or in what manner the joint
account was to be operated during his life time or
after his death. As pointed out by counsel for
the appellant if deceased had intended Chan Yoke
Ying to have all or part of the money in the bank
there was no reason why he could not give her a
cheque for it instead of opening an account. The
deceased was intelligent enough to understand what
would be the practical thing to do if in fact he
knew that he was going to die and that it was
necessary to make provision for Chan Yoke Ying.
Even if it be true that he wanted to open a joint
account as stated by defence witnesses it might
well be because he had no reason to think that he
was going to die but that the joint account would
be a convenient arrangement for Chan Yoke Ying to
get money for necessary expenses from first
respondent instead of having to get the deceased
who was sick to sign cheque or cheques for the
purpose,

In my respectful view there was nothing in
the defence evidence which could point with
reasonable certainty to the fact that deceased
intended to create a trust or to make a voluntary
settlement which is binding on him. See Milroy v.
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Lord 45 I.R. Ch. Div. 1185 per Turner L.J. If I In the
may say s0 even the learned trial Judge was not Federal Court
certain what the deceased's intention was when he of Malaysia
nIt 4 . : : . No.l4
is true ithat the gift was contingent in
the sense that she" (Chan Yoke Ying) "would Judgment of
only be entitled to benefit on the deceased's 20th January
death, and, that if the deceased should 1975
recover from his illness, the money would (continued)

still be his."

I think the rule is that for a wvalid trust to

prevail there must be reasonable certainty as regards
intention to create a trust. Not only that there
must also be reasonable certainty as regards the
property which is to be held in trust. In
Underhill's Law of Trusts and Trustees, 1l2th

Edition, it is stated on page 22 thus:

"However, intention to create a trust is not
of itself sufficient (even where the most
direct and imperative words of confidence
are used), if either the property, or the
persons to be benefited, or the way in which
they are to be benefited be not indicated
with reasonable certainty."

See also Mussoorie Bank v. Raynor (1882) 7 App.Cas.
at p.331.” In view of the uncertainty of deceased's
intention in this case I would conclude that there
was no evidence of an express trust to rebut the
presumption of a resulting trust as referred to in
the rule stated by Cotton L.J. in Standing v.
Bowring (1886) 31 Ch. D. 282 or stated by ntarke J.
in mussell v. Scott (1936) 55 C.L.R. 440.

For the reasons above stated I would set aside
the judgment of the trial Court. There will be
judgment against both respondents in the sum of
£60,384.80 with costs. The appellant shall also
have the costs of this appeal.

TAN SRI DATO' JUSTICE ALI BIN
HASSAN (Ali bin Hassan)
Judge,
Federal Court, Malaysia.
Kuala Lumpur,
20th January, 1975

Gill, C.J. and Ong, F.J. concurred.
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Salinan yang di-akui benar

Sgd. Illegible 10

® 0000800000 085909000

Setia-usaha Hakim,
Kuala Lumpur.
No. 15
Order
CORAM: GILL, CHIEF JUSTICE, HIGH COURT IN MALAYA;
ALT, JUDGE, FEDERAL COURT, MALAYSIA;
ONG HOCK SIM, JUDGE, FEDERAL COURT, MMALAYSIA.

IN OPEN COURT

THIS 20TH DAY CF JANUARY, 1975

ORDER 20

THIS APPEAL coming on for hearing on the 24th
day of April; Z28th and 29th days of May; 24th, 25th,
26th, 27th and 28th days of june, 1974 in the
presence of Mr. R.R. Chelliah (Mr. Joginder Singh
and Mr. G.Sri Ram with him) of Counsel for the
Appellant and Mr. M. Shanker of Counsel for the
1st Respondent and IMr. Chan Siew Yoon of Counsel
for the 2nd Respondents AND UPON READING the
Records of Appeal herein AND UPON HEARING the sub-
mission by Counsel aforesald Ln WAS ORDERED that 30
this Appeal do stand adjourned Ior judgement
AND the same coming on for judgment this day in
The presence of Mr. R.R. Chelliah (Ifr. Jcginder
Singh and !Mr. G, Sri Ram with him) of Counsel for
the Appellant, Mr. Christopher Choo Yew Choong of
Counsel for the 1lst Respondent and Mr, C.V. Das
of Counsel for the 2nd Respondents IT IS ORDERED
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that the Appeal be and is hereby allowed AND IT IS
ORDERED that the judgment of the Honourable Wr.
Justice Abdul Hamid given on the 26th day of
November, 1973 be and is hereby set aside AND IT

IS PURTHER ORDERED that the lst and 2nd ReSpondents
do pay to the Appellant the sum of g60,384.80
(Ringgit sixty thousand three hundred and eighty
four and Cents eighty only) AND IT IS FURTHER
ORDERED that the costs of this Appe an e

costs in the Court below be taxed by the proper

officer of the Court and be paid by the Respondents
to the Appellant AND IT IS LASTLY ORDERED that the
sum of F500.00 (RInggit Five Hundred Only) paid
into Court by the Appellant as security for costs
of this Appeal be refunded to the Appellant.

GIVEN under my hand and the seal of the Court
this 20%th day of January, 1975.

Sgd. E. E. SIM
CHIEF REGISTRAR.

No. 16

Order granting Final Leave to Appeal to
His Majesty the Yang Dipertuan Agung

CORAM: GILLz CHIEF JUSTICE, HIGH COURTi MALAYA;
T A LA SO JUE. FEDERAT COURT,

MALAYSIA.

IN OPEN COURT
THIS 18TH DAY OF »

ORDER
UPON MOTION made unto the Court this day by

Mr. Chan Siew yoon of Counsel for the 2nd Respondent

abovenamed and mentioning for Mr. M.Shanker of
Counsel for the 1lst Respondent abovenamed in the
presence of Mr. Joginder Singh of Counsel for the
Appellant abovenamed AND UPON READING the Notice
of Motion dated the 2 ay o ¥y 1975 and the
Affidavits of Chow Yee Wah and Khaw Tee Joo both
affirmed on the 23rd day of June, 1975 and filed
in support of the said Motion AND UPON HEARING
Counsel as aforesaid IT IS ORD at Fin

be and is hereby granted to the lst and 2nd
Respondents abovenamed to appeal to His Majesty
the Yang di-Pertuan Agong from the Judgment of the
Federal Court dated the 20th day of January, 1975

eave

In the

Federal Court

of Malaysia

apameape—n

No.1l5
Orderxr

20th January
1975
(continued)

No.1l6

Order
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Yang
Dipertuan
Agung

18th August
1975
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granting
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AND IT IS FURTHER ORDERED that the costs of this
application be costs 1n the cause.

GIVEN under my hand and the Seal of the
Court this 18th day of August, 1975.

Sgd. Illegible

DEPUTY REGISTRAR,
FEDERAL COURT, MALAYSIA.




IN THE JUDICIAL COMMITTEE
OF THN PRIVY COUNCIL No. 43 of 1975

ON APPEAL

FROM THE FEDERAL COURT OF MALAYSTIA
(Appellate Jurisdiction)
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*

BETWEEN:
l. Chow Yee Wah

2. The Kwong Yik (Selangor) Appellants
Banking Corporation Bhd. (Ee?enﬂanfs)

- and -

Choo Ah Pat, Administratrix
of the Estate of Loke Yaik Hoe

@ Loke Yauk Hoh @ Loke Yauk Hoe, Respondent
Deceased (PIaintiit
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