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No. 42 of 1980
IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

ON APPEAL
FROM THE FEDERAL COURT OF MALAYSIA

BETWEEN :

KONG MING BANK BERHAD Appellant
- and -

SIM SIOK ENG Respondent

—— - e

RECORD OF PROCEEDINGS

No. 1
WRIT OF SUMMONS

SPECTALLY INDORSED
WRIT OF SUMMONS

SPECTALLY INDORSED WRIT OF SUMMONS
(Order 2, Rule 3)
MALAYSTA
IN THE HIGH COURT IN BORNEO
(KUCHING REGISTRY)
CIVIL SUIT NO.K.13%1 OF 1978

BETWEEN

KONG MING BANK BERHAD,
23, Jalan Tun Haji Openg,
Kuching. Plaintiff

AND

SIM SIOK ENG,
30-N, Tabuan Road,
Kuching. ' Defendant

The Honourable Tan Sri Datuk Lee Hun Hoe,
P.M.N., S.P.D.K., P.G.D.K., P.N.B.S., A.D.K.,
Chief Justice of the High Court in Borneo in
the name and on behalf of His Majesty the Yang

1.

In the High
Court in
Borneo

No.1l
Writ of
Summons

7th April
1978



In the High
Court in
Borneo

No.1l
Writ of
Summens
7th April
1978

(continued)

\

di-Pertuan Agong.

To: SIM SIOK ENG,
30-N, Tabuan Road,
Kuching.

WE COMMAND you, that within 10 days after
the service of this Writ on you, inclusive of
the day of such service, you do cause an
appearance to be entered for you in an action
at the suit of KONG MING BANK BERHAD, 23, Jalan
Tun Haji Openg, Kuching.

AND TAKE NOTICE that in default of your
so doing the Plaintiff may proceed therein
and Judgment may be given in your absence.

WITNESS STEVE SHUM LIP KIONG, ESQ., the
Acting Registrar of the High Court in Borneo
at Kuching this 7th day of April, 1978.

(Sgd) Chan, Jugah, Wan (Sgd) Tay Cho Joy

Ullok & Co.  ceeeenns ceteseans
............. ceceensan AG. Senior Assistant
CHAN, JUGAH, WAN ULLOK Registrar,

& CO. High Court, Kuching.

Advocates for Plaintiff

N.B. This writ is to be served within twelve
months from the date thereof, or, if renewed,
within six months from the date of last renewal,
including the day of such date, and not
afterwards.

The defendant (or defendants) may appear

10

20

hereto by entering an appearance (or appearances)

either personally or by Advocate at the Registry
of the High Court in Borneo at Kuching.

A defendant appearing personally may, if
he desires, enter his appearance by post, and
the appropriate forms may be obtained by sending
a Postal Order of $3.00 with an addressed
envelope to the Registrar of the High Court in
Borneo at Kuching.

If the defendant enters an appearance he
must also deliver a defence within fourteen
days from the last day of the time limited for
appearance, unless such time is extended by
the Court or a Judge, otherwise Jjudgment may
be entered against him without notice, unless
he has in the meantime been served with a
summons for judgment.

30
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STATEMENT OF CLAIM In the High

v Court in

The Plaintiff's claim is for the sum Borneo
of Mg380,172.17 (Malaysian Ringgit Three No.1
Hundred and eighty thousand one hundred and Wr'to'f
seventy-two and sen Seventeen Only), being g ~t o
the balance of money payable by the ummons
Defendant to the Plaintiff for money lent 7th April
by the Plaintiff to the Defendant and for 1978

money paid by the Plaintiff to the Defendant
as bankers for the Defendant at his request,
and for interest agreed to be paid upon

money due from the Defendant to the Plaintiff.

(continued)

PARTICULARS

(1) Principal sum Mg194,957.12

(2) Interest at the rate of
12% per annum on:

(i) Mg259,957.12 from the
26th daZ of June, 1971.
to the 4th day of
November, 1974 Mg105,282.63

(ii) Mg194,957.12 from
the 5th day of
November, 1974, to
the 31st day of
March, 1978 Mg 79,932.42

TOTAL Mg380,172.17

AND the Plaintiff claims the said sum of
M@380,172.17 (Malaysian Ringgit Three hundred
and eighty thousand one hundred and seventy-
two and Sen Seventeen Only), and interest
thereon at the rate of 12% per annum agreed
to be paid by the Defendant from the 1lst day
of April, 1978, until payment or Judgment.

Dated this 6th day of April, 1978.
(Sgd) Chan, Jugah, Wan Ullok & Co.

CHANgy JUGAH, WAN ULLOK & CO.
Advocates for the Plaintiff

And the sum of $60.00 (or such sum as may be
allowed on taxation) for costs, and also, in
case the Plaintiff obtains an order for
substituted service, the further sum of £300.00
(or such sum as may be allowed on taxation).

If the amount claimed be paid to the Plaintiff
or his advocate and solicitor or agent within
four days from the service hereof, further
proceedings will be stayed.



In the High
Court in
Borneo

No.1l
Writ of
Summons
7th April
1978

(continued)

No.2
Defence

7th November
1978

Provided that if it appears from the
indorsement of the writ that the Plaintiff
is resident outside the scheduled territories
as defined in the Exchange Control legislation
in force in the State in which the Writ of
Summons is issued, or is acting by order or
on behalf of a person so resident, or if the
defendant is acting by order or on behalf of
a person so resident, proceedings will only
be stayed if the amount claimed is paid into 10
Court within the said time and notice of such
payment in is given to the Plaintiff, his
Advocate and solicitor or agent.

This Writ was issued by Messrs.CHAN,
JUGAH, WAN ULLOK & CO., whose address for
service is at 0.C.B.C. Building, Khoo Hun
Yeang Street, Kuching, Sarawak, Advocates
for the said Plaintiff who carries on business
at 23, Jalan Tun Haji Openg, Kuching.

This Writ was served by me, Ditta 20
anak Saba at...eeeseeness teeeas e ecenann
1) ¢ H teeseee. the defendant on
Thursday the 19th day of October, 1978 at
2.40 o'clock p.m.

INDORSED this 19th day of October, 1978.
(SIGNED)..... trs e et esttean o ces e
(ADDRESS) High Court, Kuching.

No. 2
DEFENCE

MALAYSTA 30
IN THE HIGH COURT IN BORNEO
(KUCHING REGISTRY)
CIVIL SUIT NO.K.131 OF 1978
BETWEEN

KONG MING BANK BERHAD,
23, Jalan Tun HaJji Openg,
Kuching. Plaintiff

AND

SIM SIOK ENG,
50-N, Tabuan Road,
Kuching. Defendant
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DEFENCE

The Defendant disputes the Plaintiff's
claim contained in the Statement of
Claim and will put the Plaintiff to
strict proof thereof.

The Defendant will further contend that
the claim of the Plaintiff is statute~
barred under the provisions of the
Limitation Ordinance.

The Defendant will say in addition that
interests on the overdraft has been
wrongfully and without the agreement

of the Defendant compounded by the
Plaintiff thereby giving a false
balance of the debt allegedly owing

by the Defendant, which the Defendant
has already contended as being statute-
barred.

By reason of the above therefore the
Defendant is not bound to pay to the
Plaintiff any sum of money and the
Defendant prays that the action be
dismissed with costs.

Save as hereinbefore expressly admitted,
the Defendant denies each and every
allegation contained in the Statement
of Claim as if the same had been set
out herein and traversed seriatim.

Dated this 7th day of November, 1978

(Sgd) Ee & Lim

L O A A A A B I R A I B R B B I B B IR

EE & LIM
Advocates for the Defendant

In the High
Court in
Borneo

No.2
Defence

7th November
1978

(continued)



In the High
Court in
Borneo

No.3
Summons for
Judgment

30th November
1978

No. 3
SUMMONS FOR JUDGMENT

SUMMONS IN CHAMBERS

MALAYSTA
IN THE HIGH COURT IN BORNEQO
(KUCHING REGISTRY)
CIVIL SUIT NO.K.131 OF 1978

BETWEEN

KONG MING BANK BERHAD
23, Jalan Tun Haji Openg, 10
Kuching. Plaintiff

AND

SIM SIOK ENG,
30~N Tabuan Road.
Kuching. Defendant

SUMMONS IN CHAMBERS

(0.21 r.1; 0.19 r.19 & 27; 0.25. r.4;
Inherent Jurisdiction)

LET ALL PARTIES CONCERNED appear before
the Honourable Judge in Chambers in the
High Court in Borneo at Kuching on Monday 20
the 11th day of December, 1978 at 9.00 o'clock

. in the forenoon on the hearing of an applica-

tion on the part of the Plaintiff for an
Order that the Defence of the Defendant
herein dated the 7th day of November, 1978
be struck out :-

(a) Under Order 21 rule 1 of the Rules
of the High Court in Borneo, 1963,
as being a mere denial;

(b) Under Order 19 rules 19 and 17 of 30
the said Rules on the ground that
Defence is evasive and did not
answer the point of substance and/or
tends to prejudice, embarrass or
delay the fair trial of this action;
and

(c) Under Order 25 rule 4 of the said
Rules and the Inherent Jurisdiction
of this Honourable Court on the
ground that the Defence discloses no 40
reasonable answer to the Plaintiff's

6.
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claim or is otherwise frivolous
or vexatious or an abuse of the
process of Court.

AND that the Plaintiff be at liberty
to enter Judgment against the Defendant in
the sum of M§§80,172.17 (Malaysian Ringgit
Three hundred and eighty thousand one
hundred and seventy-two and sen seventeen
only) and interest thereon at the rate of
12% per annum from the 1lst day of April,
1978 until payment and costs, including
costs of this application to be taxed.

Dated this 30th day of November, 1978.

Assistant Registrar,
High Court, Kuching.

To: Sim Siok Eng,
the abovenamed Defendant
through his Advocates,
Messrs. Ee & Lim,
Kuching.

This Summons is taken out on behalf
of the Plaintiff by Messrs. Chan, Jugah,
Wan Ullok & Company, whose address for
service is 2nd Floor, 0.C.B.C. Building,
Khoo Hun Yeang Street, Kuching and is
supported by the Affidavit of Mr. Goh Lee
Miang affirmed at Kuching on the 17th day
of November, 1978.

In the High
Court in
Borneo

No.3
Summons for
Judgment

30th November
1978

(continued)



In the High
Court in
Borneo

No.4
Affidavit in
Support of
Summons for
Judgment and
Exhibits
thereto

17th November
1978

No. 4

AFFIDAVIT IN SUPPORT OF
SUMMONS FOR JUDGMENT
AND EXHIBITS THERETO

MALAYSTA
IN THE HIGH COURT IN BORNEO
(KUCHING REGISTRY)
CIVIL SUIT NO.K.131 OF 1978

BETWEEN

KONG MING BANK BERHAD, 10
23, Jalan Tun Haji Openg,

Kuching. Plaintiff

AND

SIM SIOK ENG,
30-N, Tabuan Road,

Kuching. Defendant

AFFIDAVIT

I, GOH LEE MIANG, Credit Manager of
Kong Ming Bank Berhad, of No.23, Jalan Tun
Haji Openg, Kuching, Sarawak, do hereby 20
solemnly and sincerely affirm and say as
follows :-

1. That I have the knowledge and authority
to depose to the matters herein.

2. That the abovenamed Defendant has a
current Account No. 20-218-260 with the
Kong Ming Bank Berhad, Kuching, the
Plaintiff herein. On the application
of the abovenamed Defendant, an
overdraft facility of M$90,000.00 was 30
granted by the abovenamed Plaintiff to
the abovenamed Defendant.

3. That the terms and conditions upon which
the overdraft facility of Mg90,000.00
was granted to the Defendant is contained
in a Memorandum of Charge duly executed
by the Defendant on the 20th day of
August, 1970 and registered at the
Kuching Lend Registry Office as
Instrument No.L.4346/1970 on the 9th day 40
of September, 1970. A photocopy of the
said Memorandum of Charge is hereby
produced, shown to me and exhibited

8.
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10.

herewith by marking "GLM 1",

That the Defendant drew upon the over-
draft facility granted by the
Plaintiff and by the 31lst day of
December, 1970, the Defendant's
Current Account No.20-218-260 was
overdrawn by Mg165,242.48,

That photocopies of the ledger cards
kept by the Plaintiff showing the
details of the Defendant's active
operation of his Current Account No.
20-218-260 covering the period from
August, 1970 to the 4th day of
November, 1974 are hereby produced,
shown to me and exhibited herewith by
marking from "GLM 2" to "GLM 35"
respectively.

That the total amount to the debit of
the Defendant as on the 28th day of
June, 1971, was Mg259,957.12 inclusive
of interest. Thereafter, the said
Current Account No.20-218-260 remained
dormant until the 4th day of November,
1974 when the Defendant paid in a sum
of M$65,000.00 in consideration of
which a partial discharge of the said
Memorandum of Charge ("GLM 1") was
granted by the Plaintiff. A photocopy
of the Memorandum of Partial Discharge
of Charge No.L.7837/1974 registered at

the Kuching Land Registry Office on the

30th day of October, 1974 is hereby
produced, shown to me and exhibited
herewith by marking "GLM 36".

That thereafter the said Current
Account No.20-218-260 has remained
dormant to the date of institution of
this action.

That the said Memorandum of Charge
("GLM 1") "inter alia" provides that
interest at the rate of 12% per annum

was to be "calculated on daily balances

with monthly rest" on the overdraft
facility granted to the Defendant.

That the amount of interest at the rate

In the High
Court in
Borneo

No.4
Affidavit in
Support of
Summons for
Judgment and
Exhibits
thereto

17th November
1978

(continued)

of 12% per annum on the sum of Mg259,957.12

"calculated on daily balances with

monthly rest" from the 26th day of June,

1971 to the 4th day of November, 1974,
is Mg105,282.63.

That the amount of interest at the rate of

S.



In the High
Court in
Borneo

No.4
Affidavit in
Support of
Summons for
Judgment and
Exhibits
thereto

17th November
1978

(continued)

(]
N

13.

14.

AFFIRMED by the said
GOH LEE MIANG at

11.

12% per annum on the sum of M$194,957.12
"calculated on daily balances with
monthly rest" from the 5th day of
November, 1974 to the 31st day of March,
1978, is M$79,932.42.

That on the instructions of the
Plaintiff, Messrs. Chan, Jugah, Wan
Ullock & Company, Advocates, Kuching,
wrote a registered letter dated the

4th day of April, 1978 to the Defendant
to demand payment of the debit balance
outstanding from the Defendant to the
Plaintiff together with interest
thereon. A photocopy of the said letter
is hereby produced, shown to me and
exhibited herewith by marking "GLM 37".

That no response to the said letter of
demand ("GLM 37") was given by the
Defendant and the outstanding debit
balance in the Defendant's said Current
Account No. 20-218-260 together with
interest thereon remains unpaid to
date.

That I am advised and do verily believe
that there is no merits in the Defence
of limitation put up by the Defendant
and the same is a sham and an abuse of
the process of Court.

That in the premises, I humbly pray for
an order in terms of this application.

g (Sgd) Goh Lee Miang

Kuching, this 17th day)
of November, 1978, at )
2.40 p.m. )

Before me,
(Sgd) Chew Kui Sang

CHEW KUI SANG, A.B.S., P.P.B.
COMMISSIONER FOR OATHS,
SARAWAK, KUCHING.

This Affidavit is filed on behalf of the

Plaintiff by Messrs. Chan, Jugah, Wan Ullok
& Co., Advocates, whose address for service
is 2nd Floor, 0.C.B.C. Building, Khoo Hun
Yeang Street, Kuching.

10.
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EXHIBIT "GLM 1"

Instrument No.L 4346
1970

Stamp Fee: $357.00 Paid vide R/7086)
Registration: £7.00)Paid vide R/7085)

Caveat: ___$7.00)

Total: ¢%71.00

9.9.70

MEMORANDUM OF CHARGE

I SIM SIOK ENG (SIC.565602 replaced by
B.I.C: No.K.489974) of No. 30-N, Tabuan
Road, Kuching, Sarawak, (hereinafter called
"the Chargor being the registered proprietor
of the land and buildings hereinafter
described in consideration of KONG MING BANK
BERHAD (hereinafter called "the Chargee")

a Company incorporated in Sarawak, Malaysia,
and registered under the Companies Ordinance
in Sarawak and having its registered office
at 21, Wong Nai Siong Road, Sibu, Sarawak,
and a Branch Office at No.23, Jalan Tun Haji
Openg, Kuching, Sarawak, granting or
continuing to grant accommodation to me by
way of fluctuating overdraft or otherwise up
to a maximum extent of $90,000/- (Dollars
Ninety thousand only) do hereby promise to
re-pay the same on demand or to repay the
balance which at the date of such demand
shall then be owing to the Chargee by Me
whether in respect of cheques bills or notes
drawn accepted or endorsed by Me and
discounted paid or held by Chargee or for
advances made to Me or for My use at My
request or for liabilities incurred to the
Chargee by Me including interest at the rate
and in the manner hereinafter mentioned

calculated on daily balances with monthly rest

together with the costs of the preparation
execution stamping and registration of this
Charge and of the premia of fire insurance

in respect of the said land and buildings and
also to pay interest at the rate and in the
manner hereinafter mentioned on such balance
from the date of such demand until payment.

AND the Chargor hereby covenants with
the Chargee that the rate of interest payable
on all moneys hereby secured and all sums
which shall from time to time become payable
hereunder shall be determined as follows :-

(I) Until the service of such a notice as is

11.

In the High
Court in
Borneo _

No.4

Affidavit in
Support of
Summons for
Judgment and
Exhibits
thereto

17th November
1978

(continued)



In the High
Court in
Borneo

No.4
Affidavit in
Support of
Summons for
Judgment and
Exhibits
thereto

17th November
1978

(continued)

(11)

(I11)

hereinafter referred to interest shall
be at the rate of 12% (Twelve per centum)
per annum

The Chargee may from time to time serve
on the Chargor not less than one month's
written notice requiring payment of
interest at such increased or reduced
rate as shall in the absolute discretion
of the Chargee be considered necessary

A1l the covenants agreements conditions
and provisions contained herein relating
to the payment of interest shall be
construed and have effects as referring
to interest as fixed or altered by the
provisions of this clause provided
always that in the event of any increase
or reduction in the rate of interest
hereinbefore specified the Chargor or
the Chargee (as the case may be% shall
execute a Memorandum in the appropriate
form in accordance with section 146 of
the Land Code.

This Charge & Caveat L.4346/70 is
partially discharged in so far as it
affects Lot 67 Section 44 ILT LD.
vide L.783%7

30.10.74 e 10.16 a.m.

(Sgd)

Assistant Registrar

Illegible

AND as security for the above sum and

interest or for all or any monies that may
become payable hereunder I hereby charge to
the Chargee all my undivided right title
charge and interest in all that parcel of
land, namely :-

(1)

(2)

A1l that parcel of land together with
the building thereon and appurtenances
thereof situate at Tabuan Road, Kuching,
Sarawak, containing an area of 0.317
acre, more or less, and described as
Lot 65 Section 44 Kuching Town Land
District; and

A1l that parcel of land together with
the buildings thereon and appurtenances
thereof situate at Tabuan Road, Kuching,
Sarawak, containing an area of 0.234
acre, more or less, and described as
Lot 67 Section 44 Kuching Town Land
District.

12.
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. AND I the Chargor and the Chargee
hereby agree that during the period of
this Charge no dealing shall be registered
against the said land unless the Chargee
has given its consent in writing to such
registration.

AND I hereby declare and acknowledge
that the security created by this Charge
is intended to be and shall be a
continuing security for all sums of money
heretofore and hereafter to be advanced to
me or at my request

AND I hereby undertake to insure and
keep the above land and buildings insured
against fire with such insurance company/
companies as the Chargee may require

Dated this 20th day of August, 1970

Signed by the said SIM SIOK)
ENG (Chargor) in the
presence of :-

Name of witness: (Sgd) Chan Theng Kiang
Address: CHAN THENG KIANG
Occupation: ADVOCATE

The Common Seal of the above)
named KONG MING BANK BERHAD ;
(Chargee) was hereunto

affixed by authority of a )
resolution of the Board of g
Directors in the presence )

of :-
(Sgd) Illegible
CHATIRMAN
(Sgd) TIllegible
SECRETARY

In the High
Court in
Borneo

No.4
Affidavit in
Support of
Summons for
Judgment and
Exhibits
thereto

17th November
1978

(continued)

Registered at the Kuching Land Registry Office
this 9th day of September 1970 at 10.16 o'clock a.m.

(Sgd) 1Illegible

Asst. Registrar

(Instrument prepared by M/s. CHAN & CO.,
Advocates, Kuching)

13.
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In the High EXHIBIT "GLM 36"

%ggﬁgoln Instrument No. L. 7837

No.4 MEMORANDUM OF PARTIAL DISCHARGE
Affidavit in OF CHARGE
Support of
Summons for We, KONG MING BANK BERHAD, a Company
Judgment and incorporated in Sarawak, Malaysia and registered
Exhibits under the Companies Ordinance in Sarawak and
thereto having its registered office at No.21l, Wong

Nai Siong Road, Sibu, Sarawak, and -a branch
?—Lg% November  ,rfice at No.23, Jalan Tun Haji Openg,Kuching, 10
Sarawak, being registered as Chargee under
(continued Memorandum of Charge No.L.4346/70 registered
: at the Kuching Land Registry Office on the
9th day of September, 1970 in respect of all
those two (2) parcels of land described in
the Schedule hereto DO HEREHKY DISCHARGE AND
RELEASE from the said Charge and from payment
of all moneys thereby secured all that parcel
of land together with the building thereon
and appurtenances thereof situate at Tabuan 20
Road, Kuching, Sarawak, containing an area of
0.234 acre, more or less, and described as
Lot 67, Section 44, Kuching Town Land District,
BUT WITHOUT PREJUDICE to the Bank's right
power and remedies under or in respect of the
residue of the said Charge.

Dated this 24th day of October, 1974
THE SCHEDULE ABOVE REFERRED TO

1. A1l that parcel of land together with the
building thereon and appurtenarnces thereof 30
situate at Tabuan Road, Kuching, Sarawak,
containing an area of 0.3%17 acre, more or
less, and described as Lot 65 Section 44
Kuching Town Land District; and

2. A1l that parcel of land together with the
building thereon and appurtenances thereof
situate at Tabuan Road, Kuching, Sarawak,
containing an area of 0.234 acre, more
or less, and described as Lot 67 Section
44, Kuching Town Land District. 4o

The Common Seal of the above-)
named KONG MING BANK BERHAD ) Sgd. Illegible

(Chargee ) was by the authority) CHAIRMAN
of a resolution of the Board )
of Directors thereof hereunto) Tllegible

affixed in the presence of ) SECRETARY

REGISTERED at the Kuching Land Registry Office
on this 30th day of October 1974 at 10.16
o'clock a.m.
Sgd. Illegible
REGISTRAR
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(Charger) SIM SIOK ENG (SIC.No.565602 In the High

Principal Sum: $90,000/- Borneo
Property affected: Lot 65, Section 4k, Affggétit in
K.T.L.D
67 ; Support of
§?$,§T5,8e°t10n 44, Summons for

Judgment and
Instrument prepared by Messrs., Chan, Jugah, Exhibits

Wan Ullok & Co., Advocates, Kuching thereto

17th November
1978

(continued)

EXHIBIT "GLM 37"
REGISTERED

MC/MC/K1411/78 4th April, 1978
Mr. Sim Siok Eng,

30-N, Tabuan Road,

KUCHING.

Dear Sir,

re: Overdraft Account

We act on behalf of Messrs. Kong Ming
Bank Berhad, Kuching.

2. We refer to Memorandum of Charge Instru-
ment No.L.4346/1970 and Memorandum of Partial
Discharge of Charge Instrument No.L.7837/1974
(hereinafter referred to as "the Memorandum
of Charge (as varied)") executed by you in
favour of our Clients. Our clients inform

us that a sum of Mg194,957.12 together with
interest at the rate of 12% per annum (1) on
the sum of M$259,957.12 from the 26th June,
1971, to the 4th November, 1974; and (2) on
the sum of Mg194,957.12 from the 5th November,
1974, +£ill the date of full settlement, is
owing under the Memorandum of Charge (as varied).

3. Pursuant to the term of the Memorandum of
Charge (as varied), we hereby, on behalf of our
clients, demand from you the said sum of
MP194,957.12 together with interest thereon.

4, Please note that, unless the said sum of
M$194,957.12 together with interest thereon is
paid to our clients within seven (7) days from
the date hereof, our instructions are to issue
a writ immediately. We trust this would not
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In the High
Court in
Borneo

No.4
Affidavit in
Support of
Summons for
Judgment and
Exhibits
thereto

17th November
1978

(continued)

No.5

Supplementary

Affidavit

2nd December
1978

be necessary.

Yours faithfully,

c.c. Mr., Sim Siok Eng (By registered post)
P.0. Box 495,
Kuching.

Clients

No. 5
SUPPLEMENTARY AFFIDAVIT

MALAYSTIA
IN THE HIGH COURT IN BORNEOQO
(KUCHING REGISTRY)
CIVIL SUIT NO.K.131 OF 1978
BETWEEN

KONG MING BANK BERHAD
23, Jalan Tun Haji Openg,

Kuching. Plaintiff
, AND

SIM SIOK ENG,

30-N Tabuan Road,

Kuching. Defendant

SUPPLEMENTARY AFFIDAVIT

I, GOH LEE MIANG, Credit Manager of
Kong Ming Bank Berhad of No.23, Jalan Tun
Haji Openg, Kuching, Sarawak, do hereby
solmenly and sincerely affirm and say as
follows :-

1. That I crave leave to refer to my
Affidavit affirmed on the 17th day of
November, 1978, filed herein and to
the Statement of Claim indorsed on
the Writ of Summons issued on the 7th
day of April, 1978 herein.

2. That having re-checked the figures

51
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given in the "Particulars" of the In the High

Statement of Claim I have ascertained Court in
that the figures given under items Borneo
2(i) and (ii) thereof are erroneous. No.5

. . Supplementary
That the amount of interest under item Affidavit

2(i) should be MP128,396.61 and not

Mg105,282.63; the amount of interest 2nd December
under item 2(ii) should be Mg97,819.97 1978

and not M$79,932.42. (continued)
That the differences in figures arose

from an honest and bona fide mistake

made in the calculation of the interest

due to the Plaintiff for the respective

sums and periods involved.

That under item 2(i) of the "Particulars"
of the Statement of Claim interest on
the sum of Mg259,957.12 should be
calculated from the 27th day of June

1971 (and not 26th day of June, 1971)

to the 4th day of November, 1974 as
interest has already been calculated

up to the 26th day of June, 1971.

That, in the premises of the foregoing,
I crave leave to refer to paragraphs

9 and 10 of my Affidavit affirmed on
the 17th day of November, 1978 and
filed herein in support of the Summons
in Chambers herein dated the 20th: day
of November, 1978 (hereinafter referred
to as "my said Affidavit").

That, accordingly, due to an honest

and bona fide mistake on my part, hoth
paragraphs 9 and 10 of my said Affidavit
are erroneous.

That I now wish to change paragraph 9 of
my said Affidavit as follows :

That the amount of interest at the
rate of 12% per annum on the sum of
Mg259,957.12 "calculated on daily
balances with monthly rest" from the
27th day of June, 1971 to the 4th
day of November, 1974, both days
inclusive is Mg128,3%96.61.

That I now wish to change paragraph 10
of my said Affidavit as follows :-

That the amount of interest at the
rate of 12% per annum on the sum of
M$194,957.12 "calculated on daily
balances with monthly rest" from the

52.



In the High
Court in
Borneo

No.5

Supplementary

Affidavit

2nd December
1978

(continued)

5th day of November, 1974 to the
31st day of March, 1978, both days
inclusive, is Mg97,819.97.

10. That the total amount claimed by the
Plaintiff, principal and interest
inclusive, is therefore Mg421,173.70.

11. That I, therefore, humbly pray that
such amendments may be made and orders
given on the Plaintiff's application
herein as may be just and expedient.

AFFIRMED by the said GOH

LEE MIANG at Kuching, (Sgd) Goh Lee Miang
this 2nd day of December

1978 at 10.30 a.m.

Before me,
(Sgd) Chew Kui Sang

CHEW KUI SANG, A.B.S., P.P.B.,
COMMISSIONER FOR OATHS,
SARAWAK, KUCHING.

This Affidavit is filed on behalf of
the Plaintiff by Messrs. Chan, Jugah, Wan
Ullok & Company, Advocates, of 2nd Floor,
0.C.B.C. Building, Khoo Hun Yeang Street,
Kuching, Sarawak.
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No. 6 In the High

Court in
RULING OF JUDGE IN Borneo
CHAMBERS
No.6
Ruling of
Judge in
MALAYSTA Chambers
IN THE HIGH COURT IN BORNEO 15th January
(KUCHING REGISTRY) 1979
CIVIL SUI' NO.K.131 OF 1978
KONG MING BANK BHD. Plaintiff
versus
SIM SIOK ENG Defendant

' BEFORE THE HONOURABLE MR. JUSTICE GECURGE K.S.

SEAH
IN CHAMBERS

RULING

This is an application by the plaintiff
bank for an order to strike out the defence
of the defencdant dated November 7, 1978 under .
0.21 r.1, 0.19 r.19 and 27, 0.25 r.4 of the
High Court Rules 1963 as well as under the
inherent jurisdiction of the Court.

The brief facts insofar as they appear
relevant to this application are these :

a) On January 31, 1970 the defendant had
an overdrawn current account in the
plaintiff bank in the sum of £3,966..44.
Jp to July 25, 1970 the overdrawn sum
was $3,671.61 after the defendant had
paid in 2 sums totalling §600.00.

b) On August 20, 1970 the defendant
executed a memorandum of charge in
favour of the plaintiff bank to secure
an advance by way of fluctuating
overdraft or otherwise up to a maximum
extent of $90,000/-. As security thereof
the defendant charged 2 parcels of land
described as Lots 65 and 67 Section 44
Kuching Town Land District respectively.

c) Under the term of the said charge, the
defendant agreed to pay interest at the
rage of 12% per annum calculated on daily
balances with monthly rest and also to
pay interest at the agreed rate of such
balance from the date of such demand

24,



In the High
Court in
Borneo

No.6
Ruling of
Judge in
Chambers
15th January
1979

(continued)

f)

g)

h)

i)

until payment.

The defendant also promised to repay the
overdraft on demand or to repay the
balance which at the date of such
demand should be owing by the defendant
to the plaintiff bhank.

On June 26, 1971 the current account

was overdrawn up to the extent of
$259,957.12. Interest at 12% p.a. on

the sum of $259,957.12 calculated on 10
daily balances with monthly rests from
27/6/71 to November &4, 1974 is

$128,396.61.

On October 24, 1974 the plaintiff bank
executed a memorandum of partial
discharge of charge in respect of Lot

67 and on November 4, 1974 the defendant
deposited into his account & sum of
£65,000/~, thereby reducing the over-

drawn account to $194,957.12. 20

Interest at 12% p.a. on the sum of
$194,957.12 calculaled on daily
balances with monthly rests from
5/11/74 to March 31, 1978 is $97,819.97.
It follows that the total overdrawn
account plus accrued interest up to
March 31, 1978 is $421,17%.70 made up
as follows :

Principal sum on November

4, 1974 $194,957.12 30

Interest from 27/6/71

to 4/11/74 $128,3%96.61

Interest from 5/11/74

to 31/3/78 $ 97,819.97
$421,173.70

On April 4, 1978 advocates for the

Plaintiff bank demanded payment of the
overdraft account amounting to

$194,957.12 together with interest

thereon from the defendant. When the 40
defendant failed to repay, the plaintiff
bank took out a specially indorsed writ
against the defendant on April 7, 1978.

On November 7, 1978 advocates for the
defendant delivered a defence which may
be summarised under 2 heads, viz :

(a) that the claim of the plaintiff
bank is statute barred; and

un
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(b) that the plaintiff bank was wrong
to charge compound interest without
the agrecment of the defendant.

Relying on item 40 of the Schedule to
the Limitation Ordinance (Cap.49) counsel
for the defendant has contended that the
period of limitation is 3 years. For the
plaintiff bank it is submitted that the
limitation period is 12 years and reliance
is placed on item 101 of the said Schedule.

In Bian Chiang Bank Bhd. vs. Kwong Hing
Cheong (1978) 2 MLJ 193 the Federal Court
held that where a bank granted a clean over-
draft or overdraft facilities were granted
without any terms and conditions, save as
to the condition for repayment, to a customer
who operated a current account, no demand
for repayment was necessary to make the
overdraft an eriforceable debt and that the
overdraft became due and payable at the time
when each loan was made. However, where the
banker permits his customer to overdraw on
the terms of entering into a legal charge,
which provides that the money then due or
thereafter to become due is to be paid on
demand, that means what it says. As between
the customer and banker, who are dealing
on a running account, it seems to me
impossible to assume that the bank was to
be entitled to sue on the deed the very day
after it was executed without making a demand
and giving the customer a reasonable time to
pay. It is indeed a nearly correlative case
to that decided in Joachimson vs. Swiss Bank
Corporation (1921) 3 KB 110 where the head-
note is :

"Where money is standing to the credit
of a customer on current account with
a banker, in the absence of a special
agreement a demand by the customer is
a necessary ingredient in the cause of
action against the banker for money
lent."

(See Lloyds Bank Ltd. vs. Margolis &
ors (1954) 1 WLR 66L at p.o49).
In this case the memorandum of charge has
provided quite clearly what is to be done
before the bank can sue: they must demand the
money. In short, the overdraft became an
enforceable debt only after demand had been

made by the plaintiff bank and time began to
run from that moment. Since demand for

repayment of the overdraft was made by counsel
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(continued)

for the plaintiff bank or. April 4, 1978
and the writ was issued on April 7, 1978
it follows that the defence that the
action is statute barred fails.

Next, it is contended that the plaintiff
bank was wrong to charge compound interest
on the overdraft without the agreement of
the defendant.

When the defendant executed the memoran-
dum of charge in favour of the plaintiff 10
bank to secure the overdraft, it was expressly
provided that interest should be payable at
the agreed rate of 12% per annum calculated
on daily balances with monthly rests. The
effect of the practice of bankers in debiting
interest to an overdrawn current account
periodically andthereby increasing the capital
sum was considered in Yourell vs. Hibernian
Bank (1918) AC 372 in which Lord Atkinson
said at p.385: 20

"The bank, by taking the account with
these half-yearly rests, secured for
itself the benefit of compound
interest. This is usual and perfectly
legitimate mode of dealing between
banker and customer."

There is no merit in this submission
inasmuch as the defendant expressly agreed
that compound interest be charged on the
overdraft. Basing on 0.21 r.1 of the High 30
Court Rules 1963 paragraph 2 of the defence
ought to be struck out. Likewise, paragraphs
3 and 4 should similarly be struck out on
the ground that they do not disclose any
reasonable answer to the plaintiff's claim
or are otherwise frivolous vexatious or an
abuse of the process of the court.

For the above reasons, it is ordered
that the plaintiff be at liberty to enter
judgment against the defendant in the sum of 40
¢421,173.70 with interest at 12% per annum
from April 1, 1978 until payment. I also
award to the plaintiff the cost of this
application which is assessed at $81/-.

(GEORGE K.S. SEAH)
JUDGE

Date: 15th January 1979

FOR PLAINTIFF: Mr. Chew Pok Oi of Messrs.
Wan Ullok & Co., Advocates,

Kuching. 50
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FOR DEFENDANT: Miss K.J.Foo of Messrs. Ee &
Lim, Advocates, Kuching.

Hearing on 11/12/78

No. 7

JUDGMENT OF MR. JUSTICE
SEAH

MALAYSTIA
IN THE HIGH COURT IN BORNEO
(KUCHING REGISTRY)

10 CIVIL SUIT NO.K.131 OF 1978
KONG MING BANK BERHAD Plaintiff
versus
SIM SIOK ENG Deferidant

BEFORE THE HONOQURABLFE MR. JUSTICE GEORGE
K.S. SEAH

IN OPEN COURT

JUDGMENT

This matter was adjourned into court for

further argument at the request of advocate
20 for the defendant pursuant to 0.54 r.22A of
the High Court Rules 1963.

At the resumed hearing counsel for the
defendant referred to item 40 of the First
column of the Schedule to the Limitation
Ordinance (Cap.49) which reads :

"For money lent under an agreement that

it shall be payable on demand..... the

limitation period is 3 years when the -

loan is made."
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Chambers
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No.7
Judgment of
Mr. Justice
Seah

24th February
1979

30 It was submitted that "on demand" means payable

forthwith.
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Now, the short answer to this submission
had been succintly dealt with by Pickford L.J.

in Bradford 0l1d Bank vs. Sutcliffe (1918) 2
K.B. 833 at p.840 where the learned Lord
Justice said:

"It was argued on behalf of the
defendant that the words "on demand"
should be neglected because the money
was due, and therefore a demand was
unnecessary and added nothing to the
liability. This proposition is true
in the case of what has been called a
direct liability--for example, for
money lent. There the liability exists
as soon as the loan is made and a
promise to pay on demand adds nothing
to it, as in the case of a promissory
note for the amount payable on demand,

" 1"
and the words "on demand" may be

10

neglected (see Norton vs. Ellam (1835-42) 20

AER Rep. 330). It has however, been

held long ago in cases more particularly

mentioned by the other members of the
Court that this doctrine does not apply
to what has been called a collateral
promise or collateral debt, and I think

a promise by a surety to pay the original

debt is such a collateral promise, or
creates such a collateral debt."

By executing a charge in favour of the
plaintiff bank, the defendant had created

such a collateral debt. And the terms of the

charge make a demand a condition precedent
to the defendant's power to pay off the
amount due under the overdraft. It follows
that in my opinion, there was no cause of
action till after demand had been made, and
the plea that the action is statute barred
therefore fails.

I therefore reaffirm myruling dated
January 15, 1979 and will hear argument as
to costs of these proceedings.

(Sgd) George K.S.Seah

(GEORGE K.S. SEAH)
JUDGE

Date: 24th February 1979

FOR PLAINTIFF: Mr. Chew Pok 0i of Messrs.
Chan, Jugah, Wan Ullok & Co.

Advocates, Kuching.

FOR DEFENDANT: Miss K.J.Foo of Messrs. Ee &
Lim, Advocates, Kuching.
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No. 8 In the Federal

Court of
NOTICE OF APPEAL Malaysia
No.8
Notice of
IN THE FEDERAI, COURT OF MALAYSIA Appeal
(APPELLATE JURISDICTION) 5th March 1979
CIVIL APPEAL NO. OF 1979
BETWEEN

SIM SIOK ENG,
30-N Tabuan Road,

Kuching. Appellant
AND
KONG MING BANK BERHAD,

23, Jalan Tun Haji Openg,
Kuching. Respondents

(In the matter of Civil Suit No.K.131
of 1978 in the High Court in Borneo
at Kuching

BETWEEN

KONG MING BANK BERHAD,
23, Jalan Tun Haji Openg,
Kuching. Plaintiffs

AND

SIM SIOK ENG,
30-N Tabuan Road,
Kuching. Defendant)

NOTICE OF APPEAL

TAKE NOTICE that SIM SIOK ENG, the
abovenamed Appellant being dissatisfied with
the decision of the Honourable Mr. Justice
George K.S.Seah given in Chambers in the
High Court at Kuching on the 15th day of
January, 1979 and reaffirmed in Open Court
on the 24th day of February, 1979, appeals
to the Federal Court against the whole of
the said decision.

Dated this 5th day of March, 1979
(Sgd) Ee & Lim

EE & LIM
Advocates for the Appellant

To: The Registrar,

Federal Court,
Kuala Lumpur
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No.9
Memorandum
of Appeal

24th April
1979

And to : The Registrar,
High Court,
Kuching.

And to: Messrs. Cha, Jugah, Wan Ullok & Co.
Advocates,
2nd Floor,
0.C.B.C. Building,
Khoo Hun Yeang Street,
Kuching.

The address for service for the 10
abovenamed Appellant is Messrs. Ee & Lim,
Advocates, No.20, Khoo Hun Yeang Street,
Kuching.

No. 9
MEMORANDUM OF APPEAL

IN THE FEDERAL COURT OF MALAYSIA
(APPELLATE JURISDICTION)
CIVIL APPEAL NO. 84 OF 1979

BETWEEN
SIM SIOK ENG, 20
30-N Tabuan Road,
Kuching. Appellant
AND

KONG MING BANK BERHAD,
23, Jalan Tun Haji Openg,
Kuching. Respondents

(In the matter of Civil Suit No.
K.131 of 1978 in the High Court in
Borneo at Kuching

BETWEEN 30

KONG MING BANK BERHAD
23, Jalan Tun Haji Openg, :
Kuching Plaintiffs

AND

SIM SIOK ENG,
30-N Tabuan Road,
Kuching. Defendant)

MEMORANDUM OF APPEAL
SIM SIOK ENG, the Appellant abovenamed
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appeals to the Federal Court against the
whole of the decision of the Honourable
Mr. Justice George K.S.Seah given in
Chambers in the High Court at Kuching on
the 15th day of January, 1979 and
reaffirmed in Open Court on the 24th day
of February, 1979, on the following
grounds :-

1. That the Learned Trial Judge erred in
law and in fact when he held that no cause
of action accrued till after demand had
been made.

2. That the Learned Trial Judge was
wrong in failing to consider the distinc-
tion between a personal action for a debt
under Aprticle 40 of the Schedule to the
Limitation Ordinance and an action on a
Memorandum of Charge under Article 101 of
the Schedule to the Limitation Ordinance.

3. Further or alternative grounds as may
be submitted with the approval of the
Honourable Court.

DATED this 24th day of April, 1979
Sgd. Ee & Lim

EE & LIM
Advocates for the Appellant

To: The Chief Registrar,
Federal Court,
Kuala Lumpur,
Malaysia.

The Registrar,
High Court,
Kuching.

Kong Ming Bank Berhad,

through its Advocates,

Messrs. Chan, Jugah, Wan Ullok & Co.,
2nd Floor, 0.C.B.C. Building,

Khoo Hun Yeang Street,

Kuching.
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No. 10

JUDGMENT OF FEDERAL
COURT

6. GROUNDS OF JUDGMENT OF COURT

Coram: Chang Min Tat, F.J.
Salleh Abas, F.J.
Charles Ho, J.

We allowed the appeal at the hearing and
now give our reasons.

The appellant, while a customer of the 10
respondent Bank, was given an unsecured
overdraft accommodation. In the language of
the banking world, it was a clean cverdraft.
Perhaps because of this, it was for a modest
amount of $3,000. In August, 1970, the
appellant required substantially greater
facilities made by creating a charge on
lands belonging to him to secure the repay-
ment on demand of "the fluctuating overdraft
or otherwise up to a maximum extent of 20
#90,000/-," managed to obtain an increase
of the limit of the overdraft to this
maximum.

A1l would have been well and the Bank
would have been able to rely on the period
of twelve years which it had for the repay-
ment of the balance standing in this over-
draft account by foreclosing on the charge
without being confronted with the defence
of limitation if the overdraft had remained 30
at the level of $90,000/-, since Article 101
of the Schedule to the Limitation Ordinance
(Cap.49, Sarawak) provides:

"101. To enforce payment of money
charged upon immovable property....
the limitation period is 12 years
when the money sued for becomes due."

But, for one reason or another, the
principal sum due on November 4, 1974 had
been allowed to mount up to $194,959.12. It 40
would have been considerably more, by
another third, but for the repayment of a
sum of $65,000 made by the appellant on a
partial discharge of the security charged
to the Bank.

Thereafter the account lay dormant.
The appellant did not make a single payment
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and the only activity since was the In the Federal
regular debiting of the account at the Court of
end of each month with the interest that Malaysia
had accrued in that month. The Bank was

therefore unable to rely on the provisions Jud No.%o £
of section 20(1) of the Limitation Ordi- odoral Cotrt
nance for a renewal of the period by any edera our
subsequent payment to run from the last 27th December
payment. 1979
Nevertheless, when it decided to (continued)

take legal action in April 1978 to recover
repayment, it sought the repayment of the
whole of the sum owing on the overdraft.

By an amendment applied for at the hearing
which the Judge allowed over the objections
of the appellant, the Bank claimed interest
accrued on the principal sum owing to
November 4, 1972 at $128,3%96.61 and further
interest from that date to March 31, 1978
at $97,819.97. The Bank's claim was there-
fore for $421,173.70.

The defence was terse and raised
directly the defence that the claim on the
overdraft was statute-barred. It was the
only defence. The article relied on was
Article 40 to the Schedule to the Limitation
Ordinance. It reads :

"40. TFor money lent under an agreement
that it shall be payable on demand.....
the limitation period is 3 years when
the loan was made."

This Court has in Bian Chiang Bank
Berhad v. Kwong Hing Cheong (1) held

expressly that a payment by a debtor

revived the period of time and impliedly

that in the case of an overdraft, no demand
for payment was necessary to start time from
running. In the absence of any stipulation
for a demand for repayment on the overdraft,
time ran from the date of the loan or from
the date of the last payment of interest or
part payment of capital, if paid before the
expiration of the prescribed period, which
was three years: Section 20(1§ of the
Limitation Ordinance. On the authority of
that case, judgment should have been given
for the appellant where similarly there was
no requirement for the overdraft to be repaid
only on demand and' the claim of the Bank on
the overdraft dismissed, since more than 3
years had elapsed between the last payment of

(1) (1978) 2 M.L.J. 193
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#65,000 on November 1974 which was clearly
towards principal and April 1978 when
the writ was taken out.

However, the Bank brought in aid of
its contrary contention the existence of
the charge which was not relied on in the
pleadings or even referred to. It contended,
successfully before the Judge, that the
"on demand" provision of the charge made a
demand an absolute necessity for this claim 10
on the overdraft and time did not therefore
run against the Bank until a demand was
made and repayment had been refused. The
Judge then held that the demand made by the
Bank on April 4, 1978 just before taking
out the writ gave it a cause foraction.

The Judge relied on the case of(z)

Joachimson v. Qwice Rank Corvporation
U VR VLI LI/ LL v Lo A= S = LICAL LN y /AL CA U-J-ULL

case of money owed by the Bank to the
customer. He referred to the head-note 20
which reads :

"Where money is standing to the

credit of a customer on current
account with a banker, in the absence
of a special agreement a demand by

the customer is a necessary ingredient
in the cause of action against the
banker for money lent."

and found in it the authority for distin-
guishing the appellant's case from Bian 30
Chiang Bank Berhad v. Kwong Hing Cheong,

supra.

It is to be realised however that the
Swiss Bank case was not directly under the

Statute of Limitations and turned entirely
on the question whether demand is necessary
to create a cause of action against a bank
on a current account. The Court of Appeal
held that the necessity for demand in the
case of a current account was not estab- L0
lished by authority but that it must be
implied from the relation of banker and
customer that demand is necessary. This
case is therefore to be distinguished from

a case such as this of a customer owing
money to the bank on an overdraft. It is
settled that a bank cannot recover a

dormant overdraft after the period of
limitation from the last adv?nge had expired:

Parr's Banking Co. v. Yates 50

3 g 1 un e
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However, in the Swiss Bank case,
Atkin L.J. said, generally :

"The question appears to me to be
in every case, did the parties in
fact intend to make the demand a
term of the contract? If they did,

effect will be given to that contract,

whether it is a direct promise to
pay or a collateral promise, though
in seeking to ascertain their
intention, the nature of the demand
may be material."

Thus it is a question of ascertaining the
intention of the parties.

For ourselves in the case of an
overdraft on a current account, we agree,
with respect, with what Garth C.J. said
in Ram Chunder Ghosaul v. Juggutmonmohini
Dabee \%) at page 294 that :

"Where a man promises to pay a sum
of money, etc. on demand, which it
is his duty to pay whether a demand
be made or not, then the money
becomes payable at once, and no
demand is necessary before suing him
for it: as for instance, in the case
of money lent, and money due for
goods sold or for work done."

The words "on demand" do not by themselves

make a demand a term of the contract.

In the Federal
Court of
Malavysia

No.1l0
Judgment of
Federal Court

27th December
1979

(continued)

In Norton v. Ellam (5) where the question

was as to when the Statute of Limitation
began to run on a promissory note payable
with interest on demand, Parke B. said :

"It is the same as the case of money
lent payable upon request with

interest where no demand is necessary

before bringing the action. There is

no obligation in law to give any notice

at all .......... It is quite clear
that a promissory note payable on

demand is a present debt and is payable
without demand, and the statute begins

to run from the date of it."

So in the case of an overdraft on a current
account unless the parties stipulate clearly

24; (1978) 4 Cal. 283
5) 2 M. & W. 461; 150 E.R. 839
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and other than by merely using the words

"on demand", that the amount shall be
payable on demand being made, time runs
from the last advance by the bank to the
customer or from the last payment of
interest or capital or both by the customer.
And it is to be observed that in the over-
draft account in the instant case, there
is no use of the words "on demand" and
there is also no evidence or contention of
any stipulation in the overdraft that a
demand is an agreed condition before the
debt becomes payable, and that this was a
claim on the overdraft account.

The contention of the Bank in relying
on the words "on demand" in the charge is
that the period of twelve years in Apticle
101 applied to every remedy which the charge
carried with it and gave twelve years for
the personal remedy against the chargor or
as well as against the charged property.
This contention was however specifically
rejected by their Lordships of the Privy
Council in Ramdin v. Kalka Pershad. (6
In that action, the lender sought to
enforce a mortgage and prayed that the
principal and interest might be enforced
against the mortgaged property and also by
rendering the person of the borrower and
his other property liable on the ground that
the mortgagor pledged not only fixed
immoveable property but also his personal
bond. Their Lordships held that since ten
years had elapsed, the mortgagee's remedy
against the person of the mortgagor was
barred but his right remained to enforce
his demand against the mortgaged property.

Facts identical to those in the case
under appeal exi?t§d in Barclays Bank Ltd.
v. Beck & Anor. (7) The issue there was not

limitation but was merger of the causes of
action. There the defendants had similarly
executed a charge to secure an increased
overdraft, and they claimed that after they
ad paid off the charge, they were no longer
liable for the excess of the overdraft over
the agreed amount of the charge. They
contended that the simple contract debt

had been merged in the charge. Their
contention was rejected, Jjust as the conten-
tion in this case made as a corollary should
be. Because the claim on the charge was

§6§ L.R. (1884-85) 12 I.A., 12
7) (1952) 1 All E.R. 549 C.A,

67.
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not barred, it did not mean that the
claim on a simple debt made more than
three years after it had become due, was
similarly not barred.

In his judgment in that case, Denning
L.J. said at pp. 552-3 :

"When security is given for payment
of amounts due or to become due on a
running account, the doctrine of
merger, if it applies at all, would
at the most only apply to the
indebtedness which existed at the
date when the covenant was taken and
the charge given. Future debts do
not merge; they take their colour
from the circumstances in which they
arise. They are then either specialty
debts or simply contract debts, and,
as they start, so they go on...... a
future debt on a running account is
a debt created by parol and it
remains a simple contract debt even
though the customer has previously
given a charge to secure it.....The
future debt on running account is not
created under the deed. It may be
that it would have been created but
for the deed,but that is a different
thing. It only means that the deed
is collateral security for its
repayment... Where this collateral
security was discharged and handed
over, the indebtedness on simple
contract remains except in so far

as it had been satisfied by payment."

We would add to the last sentence, or
except in so far as the defence of limita-
tion suceeds.

Both Denning L.J. and Somervell L.J.
relied on the Privy Council d%cgum in
Stamps Commissioners v. Hope (8) that :

"The reported language of the Court

in some places indeed seems to imply

a larger and broader meaning; but, if
that is to be understood as importing
that a merger of a simple contract

debt in a debt of a higher nature. is
effected by law, merely by the
existence of an idential covenant

and notwithstanding the plain intention

(8) (1891) A.C. 476
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of the parties to the contrary, that
is a proposition which their Lordships
would hesitate to assent to."

In our view therefore, there is
sufficient authority to hold that the Bank,
in its own turn, cannot claim that the
simple contract debt of an overdraft is
merged into the charge and so far as limita-
tion is concerned, covered by Article 101
and not by Article 40.

Counsel for the respondents referred
to two more Articles in the Schedule to
the Limitation Ordinance. He did not rely
or. them in the Court below. He now said
that the defence of limitation could be
defeated by the provisions of Article 94
or 97. Both provide for a period of 6 years
and if time ran from November 4, 1974, then
the Bank's action would not be statute-
barred. Article 94 refers to an action for
compensation for the breach of a contract
in writing and Article 97 to a suit for
which no period of limitation is provided
elsewhere in the Schedule. The short
answers are: the Bank's action is not for
compensation for the breach of a contract
in writing and a period of limitation is
provided in Article 40 for a claim for
money lent.

The appeal was for these reasons
allowed with costs, both here and in the
Court below. It should be clear however
that nothing in this judgment decides that
the charge is barred by limitation.

CHANG MIN TAT

Kuching, (TAN SRI DATUK CHANG MIN TAT)
JUDGE

27th December, 1979 FEDERAL COURT, MALAYSTA

Date of Hearing: 5th September, 1979
Cik Foo Kim Jiong for Appellant.
Solicitors: Messrs. Ee & Lim.

Cik Chew Pok Oi for Respondents.
Solicitors: Messrs. Chan, Jugah, Wan Ullok
& Co.
Salinan yang diakui benar,
Sgd:
Setiausaha Hakim
Kuala Lumpur.
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No. 11 In the Federal

Court of
ORDER OF FEDERAL COURT Malaysia
—_— No.1l
CORAM: CHANG MIN TAT, JUDGE, FENERAL Order of
COURT, MALAYSTIA; Federal Court
SALLEH ABAS, JUDGE, FEDERAL COURT
MALAYSTA 5th September
; 1979
CHARLES HO, JUDGE, HIGH COURT
IN BORNEO

IN OPEN COURT
THIS S5TH DAY OF SEPTEMBER, 1979

ORDER

THIS APPEAL coming on for hearing on
the 5th day of September, 1979 in the
presence of Miss Foo Kim Jiong of Counsel
for the Appellant and Mr. Chew Pok Oi of
Counsel for the Respondents AND UPON
READING the Record of Appeal filed herein
AND UPON HEARING Counsel as aforesaid
IT IS ORDERED that this Appeal be and is
hereby allowed AND IT IS FURTHER ORDERED
that the Respondents do pay to the Appellant
the costs of this Appeal and the Court below
which costs shall be taxed by the proper
officer of the Court AND IT IS LASTLY ORDERED
that the sum of $500.00 (Malaysian Ringgit
Five Hundred) Only deposited into Court by
the Appellant as security for costs of this
Appeal be refunded to the Appellant.

GIVEN under my hand and the Seal of
the Court this 5th day of September, 1979.

Sgd:

CHIEF REGISTRAR,
FEDERAL COURT, MALAYSIA
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ORDER GRANTING
CONDITIONAL LEAVE
TO APPEAL

leave to appeal opaM: RAJA AXLAN SHAH, CHIEF JUSTICE,

Lth March 1980

HIGH COURT, MALAYA;

CHANG MIN TAT, JUDGE, FEDERAL
COURT, MALAYSIA;

SYED OTHMAN, JUDGE, FEDERAL
COURT, MALAYSIA 10

IN OPEN COURT

THIS 4TH DAY OF MARCH, 1980

ORDER

UPON MOTION made unto Court this day

by Mr. Chew Pok O0i of Counsel for Kong

Ming Bank Berhad the Respondents above-

named in the presence of Mr. Lee Chuan Eng

of Counsel for Sim Siok Eng the Appellant
abovenamed AND UPON READING the Notice of
Motion dated the 5th day of February, 1980, 20
and the Affidavit of Mr. Goh Lee Miang

affirmed on the 15th day of October, 1979,

and filed herein AND UPON HEARING Counsel
aforesaid IT IS ORDERED that leave be and

is hereby granted to the Respondents

abovenamed to appeal to His Majesty the

Yang Di-Pertuan Agong from the Judgment

of this Court given on the 5th day of

September, 1979, subject to the following
conditions :- 30

(1)

that the Respondents abovenamed do
within three (3) months from the date
hereof enter into good and sufficient
security to the Chief Registrar,
Federal Court, Malaysia in the sum

of $5,000.00 (Ringgit Five thousand
Only) for the due prosecutiorn of

the appeal, and the payment of all
such costs as may become payable to
the Appellant abovenamed in the 40
eve nt of the Respondents abovenamed
not obtaining an Order granting him
final leave to appeal or of the
appeal being dismissed for non-
prosecution or of His Majesty the
Yang Di-Pertuan Agong ordering the
Respondents abovenamed to pay the

fl.
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the case may be; and Court of
Malaysia
(2) that the Respondents abovenamed do No.12

within three (3) months from the

date hereof take the necessary steps dits 1
for the purpose of procuring the ;onrl %ona 1
preparation of the Record and of eave 1o appea
the despatch thereof to England. Lth March 1980

(continued)

Order granting

AND IT IS ORDERED that the costs of and
incidental *o this application be costs
in the cause.

GIVEN under my hand and the seal of
the Court this 4th day of March, 1980

Sgd:

SENIOR ASSTISTANT REGISTRAR
FEDERAL COURT, MALAYSIA

No. 13 No.13
Order granting
ORDER GRANTING FINAL LEAVE Final Leave to
TO APPEAL TO H.M. THE YANG Appeal to H.M.
DI-PERTUAN AGONG The Yang Di-
Pertuan Agong
IN THE FEDERAL COURT OF MALAYSIA HOLDEN Lth August
AT KUALA LUMPUR 1980

(APPELLATE JURISDICTION)
FEDERAL COURT CIVIL APPEAL NO.84 OF 1979

BETWEEN

SIM SIOK ENG,
30~N Tabuan Road,
Kuching. Appellant

AND
KONG MING BANK BERHAD,

23, Jalan Tun Haji Openg,
Kuching. Respondents

(In the matter of Civil Suit No.K.131
of 1978 in the High Court in Borneo

at Kuching
BETWEEN

KONG MING BANK BERHAD

23, Jalan Tun Haji Openg,
Kuching. Plainti®fs

AND

T2
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SIM SIOK ENG,
30-N Tabuan Road,
Kuching Defendant

CORAM: LEE HUN HOE, CHIEF JUSTICE, HIGH
COURT, BORNEO;

CHANG MIN TAT, JUDGE, FEDERAL
COURT, MALAYSIA;

SALLEH ABAS, JUDGE, FEDERAL
COURT, MALAYSIA.

IN OPEN COURT 10
THIS 4TH DAY OF AUGUST, 1980

QRDER

UPON MOTION made unto Court this day
by Mr. Peter Mooney on behalf of Counsel
for the Respondents abovenamed in the
presence of Mr. Lee Chuan Eng of Counsel
for the Appellant abovenamed AND UPON
READING the Notice of Motion dated the
L4th day of July, 1980 and the Affidavit
of Chew Pok 01 affirmed on the 30th 20
day of May, 1980 AND UPON HEARING Counsel
as aforesaid IT IS ORDERED that Final
Leave be and is hereby granted to the
abovenamed Respondents to appeal to His
Majesty the Yang di-Pertuan Agong against
the Judgment of this Honourable Court
given on the 5th day of September, 1979
AND IT IS ORDERED that the costs of and
incidental to this application be made
costs in the cause. 30

GIVEN under my hand and the seal of
the Court this 4th day of August, 1980
Sd. K.S.TAN

SENIOR ASSISTANT REGISTRAR,
FEDERAL COURT, MALAYSIA
KUALA LUMPUR
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No. 42 of 1980
IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

e
ON APPEAL
FROM THE FEDERAL COURT OF MALAYSIA

BETWEEN :

KONG MING BANK BERHAD Appellant
- and -
SIM SIOK ENG Regpondent

— —— —
— e — ———————

RECORD OF PROCEEDINGS

STKPHENSON HARWOOD, LINKLATERS & PAINES,
Saddlers' Hall, Barrington House,
Gutter Lane, 56-67 Gresham Street,
London, EC2V 6BS London, EC2V 7JA
Solicitors for the Solicitors for the

Appellant Respondent



