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The Issues

1. This appeal raises issues of great
importance within New Zealand and for its law.
The issues are:-



Pt I, doc B.

(A) The ability of the Courts to review
statements in a Report of a Royal
Commission on the grounds that the
Commission exceeded its terms of reference
or failed adequately to comply with the
rules of natural justice.

(B) Whether the statement in the Report of the
Erebus Royal Commission (''the Report') to
the effect that there was a conspiracy by
numerous employees of Air New Zealand
("ANZ") to commit perjury (see paragraph
377) was beyond the terms of reference of
the Royal Commission.

(C) VWhether certain statements in the Report
concluding in the allegation of conspiracy
were made in breach of the rules of
natural justice and without evidentiary

support.

There is a further issue as to the scale upon
which costs can be awarded.

Introduction

2. It is now a matter of history that on 28

November 1979 a DCl1l0 aircraft operated by ANZ
crashed on the northern slopes of Mount Erebus
on Ross Island in McMurdo Sound, Antarctica, in
the course of a sight-seeing flight, TE901l. The
crash resulted in the death of all 257 persons
on board. It was a major disaster for New
Zealand and for its national carrier ANZ. All
inquiries into it were bound to attract the
utmost publicity.

10

20

30



10

20

30

3. Following the accldent, the Chief
Inspector of Air Accidents filed on 31 May 1980
a statutory report pursuant to the Civil
Aviation (Accident Investigation) Regulations
1978. In his report, the Chief Inspector
attributed the probable cause of the accident to
error on the part of the flight crew.

4. On 11 June 1980 the Appellant was
appointed to be a Royal Commissioner to inquire
into and report wupon the disaster. There

followed an Inquiry, the procedure at which,
including the mechanism for disclosure of
documents and the order of calling of witnesses,
was essentially wunder the control of the
Commissioner and Counsel Assisting. ANZ was
amongst those who were formally cited as parties
pursuant to section 4 of the Commissions of
Inquiry Act 1908.

5. In the Report, which was duly published on
27 April 1981, the Commissioner reached a
different conclusion from the Chief Inspector
(see paragraph 3 above) and found that ''the
dominant cause of the disaster was the act of
the airline in changing the computer track of
the aircraft without telling the aircrew."
(Report, para. 392). The Commissioner further
concluded that this mistake was ‘''directly
attributable not so much to the persons who made
it, but to the incompetent administrative
airline procedures which made the mistake
possible.'" (Report, para. 393).

The Commissioner found that this cause would not
have resulted in the fatal crash but for the

co-existence of the other factors enumerated at

RECORD
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paragraph 387 of the Report, one of which was
the presence of the 'whiteout" phenomenon, which
meant that the snow-covered rising terrain in
front of the aircraft appeared to the aircrew as
a flat surface. The Report exonerated the crew
from any error contributing to the disaster.
These conclusions represented the most
substantial part of the Report of the Royal
Commission and were not, as was stressed in and
by the Court of Appeal, in any way challenged in
the subsequent Court proceedings.

6. In addition, however, the Report contained
trenchant criticisms of the quality and honesty
of the evidence adduced by ANZ and the company's
stance before the Royal Commission. The
Commissioner included in his Report a separate
section headed '"The Stance Adopted by the
Airline ©before the Commission of Inquiry"
(paragraphs 373 to 377).

In paragraph 373 he stated that:-

"There is no doubt that the chief
executive, shortly after the occurrence of
the disaster, adopted the fixed opinion
that the flight crew was alone to blame,
and that the administrative and
operational systems of the airline were
nowhere at fault. I have been forced to
the opinion that such an attitude,
emanating from this wvery able but
evidently autocratic chief executive,

controlled the ultimate course adopted by

the witnesses called on behalf of the
airline."” 2

In paragraph 377 he stated unequivocally that he
had heard palpably false sections of evidence
from the airline witnesses which could not have

10

20

30



10

20

30

been the result of mistaken or faulty

recollection:

"... They originated, I am compelled to
say in a pre-determined plan of
deception. They were very clearly part of
an attempt to conceal a series of
disastrous administrative blunders and so,
in regard to the particular items of
evidence to which I have referred, I am
forced reluctantly to say that I had to
listen to an orchestrated litany of lies'.
Subsequently, the Commissioner expressed the
view that the conduct of ANZ at the hearing, as
described at page 167 of the Report, had
materially and unnecessarily extended the
duration of the hearing and, on this ground, in
purported exercise of power conferred by Section
11 of the Commissions of 1Inquiry Act 1908
ordered, inter alia, that ANZ pay to the
Department of Justice the sum of $150,000 by way

of contribution to the public cost of the

Inquiry.

7. The findings summarised in paragraph 6 are
of the gravest import. It was acknowledged in
the Court of Appeal by Counsel for the
Attorney-General, who was the same Counsel who
had been assisting the Commission, that these
words conveyed that there had been a conspiracy
to commit perjury and that Mr Davis had been omne
of the conspirators. He also acknowledged that
these words could be interpreted to mean that Mr
Davis was the architect of the conspiracy. The
disaster and the causes as found in the Report
inevitably damaged the reputation of ANZ, an
airline small by international standards but
with a hitherto impeccable international safety

record. Recovery from such damage is a slow,
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painstaking and difficult process. A finding
that the airline's senior employees had
conspired to commit perjury to conceal what in
the Commissioner's opinion was the true cause of
the crash was, 1if anything, an even more
devastating blow. The criticism was expressed
in terms which were pungent, eloquent and
memorable and they inevitably received worldwide
publicity on an enormous scale. It was a
devastating indictment of the integrity of the
airline and its senior management. It involved,
as was accepted at the subsequent hearing and
will be expanded subsequently, no less than ten
employees 1including the Chief Executive, Mr
Davis. It savaged their reputation - inside and
outside the 1industry - affecting their job
prospects and job security and the general
regard in which they might be held for the rest
of their 1lives. 1In its wake Mr Davis retired
and the nine other employees implicated in the
"conspiracy" were suspended during the
inevitable police investigation which followed.
The airline considered that there was no
substance to these findings and therefore
commenced the present action. 1In the event the
Police inquiries did not lead to any prosecution
(indeed, it was not even necessary for the
Police to interview Mr Davis) but this only
minimally lessened the damage to the individuals
concerned.

8. The proceedings before the Court of Appeal
involved the filing of affidavit evidence and a
consideration by the Court of extensive sections
of the record of the Royal Commission hearings.
They also involved substantial argument as to
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the relevant principles of law. ANZ was opposed
by the N.Z. Airline Pilots' Association and the
Attorney-General, who was added to represent the
public interest. He advanced through Counsel
all arguments against the case for ANZ thus
ensuring that all the 1issues were fully
ventilated. Knowing that this course was being
adopted, and having heard all the arguments in
opening for ANZ and the main arguments advanced
in support of his conclusions by Counsel for the
Attorney-General, the present Appellant
indicated through Counsel that he would abide
the decision of the Court of Appeal. After the
decision of the Court of Appeal the
Attorney-General determined that he would not
seek leave to appeal to the Privy Council. The
unusual situation arises where it is the Royal
Commissioner himself who now adopts an
adversarial role in defence of the challenged
findings in his Report and seeks to disturb the
conclusions of the Court of Appeal. This aspect
of the case is summarised not in order to raise
any argument as to the locus standi of the
Appellant, but to indicate that it will be rare
for a Royal Commissioner to become an active

protagonist in proceedings for review.

9. These Respondents recognise that the task
of a Royal Commission investigating a disaster
is responsible and difficult. They will not
submit that it should be made harder by regular
intervention of the Courts. A Royal
Commissioner is often a High Court Judge who by
training, temperament and experience will
normally guard against exceeding his terms of
reference or breaching the rules of natural
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justice or fairness. Moreover, he has the
benefit of the procedure prescribed by the
Commissions of Inquiry Act 1908 as amended and
the help of Counsel Assisting. It will
accordingly be rare that there will be any
legitimate ground of challenge to his conduct.
If, however, such occasion should regrettably
exist, it is wvital that the Courts should
intervene, for otherwise situations may arise
where, with the full weight, prominence and
authority of his position, a Royal Commissioner
may do grievous injustice to individuals. If,
as these Respondents submit, this happened in
the present case, then this injustice must be
redressed and the decision of the Court of
Appeal be upheld, however daunting this may be
for a Judge who undertook such a difficult task.

10. In the course of argument on the Petition
for leave to appeal, Counsel for the Appellant
referred to the fact that after the decision of
the Court of Appeal the Second Respondent
publicly called for the resignation of the
Appellant. The Respondents briefly set this in
context. From the time of the publication of
the Report the Appellant made numerous public
statements commenting on various aspects of the
matter. Such comments continued after these
proceedings had been commenced. By contrast, Mr
Davis made a brief statement on his retirement
and, apart from publicly expressing satisfaction
when the Police announced there would be no
prosecution, he made no other statements until
the day of the Court of Appeal decision. Then,
in the course of a statement to the media he
called for the resignation of the Appellant. On
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the same date the Appellant took part in a
broadcast in which he stated that he had never
said Mr Davis was a party to an organised plan
of deception. This was contrary to the
impression formed throughout New Zealand, which
had seen the Report as pillorying Mr Davis. Mr
Davis thereupon made the point that, if this was
the true view of the Judge, it should have been
stated much earlier to dispel public impression
to the contrary. Whether or not it was wise for
Mr Davis to make the statement calling for the
resignation of the Judge it should be pointed
out that the Appellant thereafter (both before
and after his resignation) spoke and gave
lengthy interviews to television, radio,
newspapers and magazines on numerous occasions
reiterating the charges made in his Report -
including once more the allegations against Mr
Davis. Moreover, the Appellant sought in these
statements to denigrate the judgment of the
Court of Appeal and thereby the extent to which
their total vindication had partially
rehabilitated the reputation of the Respondents
by accusing the Court of Appeal of ''departing
from the principles of natural justice'" by not
giving him a chance to speak at the Appeal.

11. The arguments for these Respondents will
be developed under the three headings
anticipated in paragraph 1 hereof. These
arguments do however interact with each other.
In the present case it was acknowledged by
Counsel for the Attorney-General in the Court of
Appeal that a Commissioner must act within his
terms of reference. It was also accepted that
the Commissioner must comply with the law: in
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particular, it was specifically accepted that
the Commissioner had to comply with the duties
imposed upon him by section 4A of the 1908 Act
as amended. Yet it was, and apparently still
is, argued that a person affected by a finding
or conclusion in the Report of a Royal
Commissioner has no remedy even 1f there has
been an excess of terms of reference or breach
of the duties owed by the Commissioner. In
short, the Appellant argues that the Royal
Commissioner must comply with the law but there
is no accountability or redress for breach which
emerges in his Report.

The Judgments

12. In the Court of Appeal two separate
judgments were delivered the first (hereinafter
referred to as ''the President's judgment') being
given by the President and McMullin J. They
were of the opinion that the challenged
paragraphs in the Report were directly
reviewable and stated that they were willing to
go further than the remaining members of the
Court of Appeal in the orders they were prepared
to make but that reputation could be vindicated
and the interests of justice met by an order
quashing the order for costs (p.620, 1lines
48-55; p.652, lines 40-46). 1In the President's
judgment it was held that:-

(i) irrespective of the order for costs, the
Court had jurisdiction to review the
findings in the challenged paragraphs on
grounds related to  jurisdiction and
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(ii)

(1ii)

(1v)

(v)

- 1l1 -

natural justice (p.624, lines 47-50);

the applicants, on establishing that the
findings of the Royali Commissioner were
outside the Commissioner's terms of
reference, could be granted a declaration
to that effect at common law (p.626, lines
45-53);

such findings could be the subject of a
declaration under section 4(1) of the
Judicature Amendment Act 1972 (as amended
in 1977) as being a statutory power of
investigation or inquiry into the rights,
powers, privileges, immunities, duties or
liabilities of any person; (p.623, lines
13-19 and p.627, lines 2-5);

such findings could additionally be set
aside under Section 4(2) of the said Act
as being decisions made in the exercise of
a statutory power of decision, in that the
findings were decisions '"affecting the
right" to reputation of the persons whose
conduct was criticised in the Report
(p.-626, line 47, p.627, line 37);

the findings contained in each of
paragraphs 348 and 377 of the Report were
collateral assessments of conduct made
outside of, and were not needed to answer,
any parts of the terms of reference and
such findings were accordingly made by the
Royal Commissioner in excess of his
jurisdiction (p.651, lines 17-21);
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(vi) the findings contained in paragraphs 348
and 377, as well as the findings contained
in the other impugned paragraphs of the
Report, were additionally made in breach
of natural justice on the grounds that the
affected officers were not given an
opportunity of answering unformulated
charges made in the paragraphs and, in the

case of certain paragraphs, on the -

grounds that the findings were unsupported
by any evidence of probative value (p.651,
lines 30-48);

(vii) the order for costs of $150,000 was on its
natural reading closely associated with
the findings contained in paragraph 377 of
the Report which were invalid for excess
of jurisdiction and breach of natural
justice and was in fact, 1f not in name, a
punishment; accordingly the order should
be set aside (p.624, lines 18-47; p.652,
lines 7-32).

13. The second judgment given by Cooke,
Richardson and Somers JJ. (hereinafter referred
to as '"Mr Justice Cooke's judgment') expressed
reservations as to whether the Commission had
statutory authority for its inquiry as well as
prerogative authority and whether accordingly
the Commissioner was exercising a statutory
power for the purposes of the Judicature
Amendment Act 1972 and as to whether the
findings in the body of the Report amounted to
"decisions'" entitling the Court to set aside the
impugned findings under Section 4(2) of the 1972

10

20

30



10

20

30

- 13 -

Act (p.664, lines 24-31). It was held, however,
that in making a costs order, the Royal

lla

Commission was undoubtedly exercising
gtatutory power of decision" with the
consequence that the costs order was reviewable
and that the costs order was not realistically
severable from the impugned paragraphs 377 of
the Report (p.665, lines 22-50). In Mr Justice

Cooke's judgment it was held that:-

(1) the Royal Commissioner had no povers,
implied as being reasonably incidental to
his legitimate functions of enquiry, to
make assertions amounting to charges of
conspiracy to perjure at the inquiry
itself and that the Commissioner exceeded
his jurisdiction in paragraph 377 of the
Report (p.666, lines 1-27);

(11) if the Commission did have jurisdiction to
make such findings, natural justice would
have required that the allegations 1in
paragraph 377 be stated plainly and put
plainly to those accused, which was not
done (p.666, lines 28-32);

(iii) the costs order, not being realistically
severable from paragraph 377 of the
Report, should be quashed on this ground
as well as on the ground that it was
invalid as to amount (p.665, lines 33-52;
p.666, 1lines 33-42);

(iv) as to the remaining paragraphs of the
Report which were  impugned by the
applicant, if the Court had jurisdiction
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to quash particular passages in the
Report it must be discretionary, and the
applicants had not made out a sufficiently
strong case to justify the Court in
interfering (p.667, lines 11-33).

A. REVIEWABILITY OF THE IMPUGNED PASSAGES 1IN

THE REPORT

14. The principal submission of these
Respondents was, and remains, that the
challenged paragraphs (and more particularly
paragraph 377) are directly reviewable by the
Courts to determine if they were outside the
terms of reference of the Commission, were in
breach of natural justice, or unsupported by
evidence. It has been accepted by the Appellant
(as foreshadowed in paragraph 18(1l) of his
Petition for leave to appeal) that this argument
may be advanced without a cross-appeal. The
argument advanced for the Appellant to the
contrary is that they are not susceptible to
review under the Judicature Amendment Act 1972,
as amended in 1977. We shall therefore have to
consider the wording of this legislation but at
the outset make immediate comment upon its
purpose. The legislation was concerned with the
relief which could be granted to an applicant
for review and was intended to improve the
procedure by which that relief could be
obtained; see Daemar v. Gilliand 1[1981] 1
N.Z.L.R. 61; Re Royal Commission on Thomas Case

[1980] 1 N.Z.L.R. 602 (Full Court of High
Court), at p. 615:
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"It is clear that the Judicature Amendment
Act 1972 did not repeal the existing law
as to the prerogative writs. It did,
however, provide a simpler procedure; and
it widened substantially the nature of the
relief that the Court could grant once the
applicant established his grounds."

And, at p.616:

"The intention of the 1972 legislation was
not to widen the grounds on which the
Court could grant relief, but to extend
the nature of the relief that could be
granted once those grounds were
established, and then to improve the
procedure by which that relief could be
obtained."

A similar view is expressed in paragraph 19 of
the Fifth Report of the New Zealand Public and

Administrative Law Reform Committee (1972), at
P-7-

15. Thus the legislation was in no way
intended to inhibit the grounds wupon which
relief could be granted. To interpret the
legislation as providing a substantive bar to
relief would thus be 1inconsistent with the
intention of Parliament and would have an effect
directly opposite to that intended: it would
hinder rather than facilitate the review of
administrative action. The Respondents refer to
the decision of the Court of Appeal in Webster
v. Auckland Harbour Board (as yet unreported)
per Cooke and Jeffries JJ., at p.ll of their
joint judgment. It is therefore necessary to
consider both upon principle and in the light of
the legislative history whether judicial review
is available.

RECORD
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Pt I, doc B, 16. The Commissioner was appointed by presents
p. vii. issued under the following words of authority:

", . . under the authority of the Letters
Patent of His Late Majesty King George the
Fifth, dated the 1lth day of May 1917, and
under the authority of and subject to the
Commissions of Inquiry Act 1908, and with
the advice and consent of the Executive
Council of New Zealand."

Thus the powers of the Commissioner exist both
pursuant to the prerogative and to statute. The
Respondents refer subsequently to the decision
of the Court of Appeal in Re Royal Commission on
Thomas Case [1982] 1 N.Z.L.R. 252 to this
effect. The 1908 Act, as amended, provides for
the questions which may be inquired into and

reported upon by a statutory inquiry and
contains provisions entitling persons with an
interest in the inquiry apart from any interest
in common with the public or whose interests
might be adversely affected to be heard: see
section 4A which has been steadily expanded so
as to increase the safeguards for those
affected. It was accordingly contemplated that
no person should suffer in his interests without
an opportunity to be heard, and it 1is an
essential corollary of this protection that he
should know of any allegation made against him.
The section indicates the concern of the
legislature to ensure compliance with fairness
during such inquiries, which is no doubt a
proper recognition of the serious consequences
which because of their authority and prominence
reports could have upon the interests, including
reputation, of those affected by adverse
conclusions. No doubt the concern for such
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safeguards 1is enhanced by the extensive and
steadily expanded powers to  compel the
attendance of witnesses and the production of
evidence : See Sections 4B, 4C and 4D and 9. 1In
the 1light of these provisions it would be
difficult to contend that a Commission should
not act within its terms of reference and comply
with natural justice; yet it 1is apparently
suggested that the statements in the Report
complained of are unreviewable even for a clear
failure so to do. The contrary is the true
position; as Mr Justice Cooke's judgment said at
p- 653, lines 33-40:

"In themselves they do not alter the legal
rights of the persons to whom they refer.
Nevertheless they may greatly influence
public and Government opinion and have a
devastating effect on personal
reputations; and in our judgment these are

the major reasons why in appropriate.

proceedings the Courts must be ready 1t
necessary, in relation to Commissions of
Inﬁuirz Just _as to other public bodies and
[¢) cials, to ensure that they keep within
the Ilmits of their lawful powers and

comply with any applicable rules of
natural justice.” (Emphasis added)

17. The 1908 Act expressly contemplated that
matters of law within the terms of reference of
a Royal Commission could be determined by the
Court: see Section 10. This indicates an
intention of the legislature that Royal
Commissions should not be immune from judicial
review. Prior to the 1972 Act the Courts had
intervened to prevent excesses of power or abuse
of procedure by Royal Commissions. Thus in Cock
& Others v. Attorney-General (1909) 28 N.Z.L.R.
405 the Court of Appeal intervened to prevent

RECORD



RECORD

- 18 -

the holding of an Inquiry whose main object was
to 1investigate the possible commission of a
crime on the grounds that an Inquiry with such a
purpose was outside the powers conferred either
by the prerogative or the 1908 Act. It is a
fortiori that the courts may control excesses of
jurisdiction by the Commission itself. Thus in
Re the Royal Commission on Licensing [1945]
N.Z.L.R. 665 the Court of Appeal held that
questions proposed to be asked of witnesses were

outside the scope of a Royal Commission's powers
and consequently impermissible. 1In Re the Royal

Commission to Inquire into and Report upon State
Services in New Zealand [1962] N.Z.L.R. 96 the
Court of Appeal held that the then current
section 4A of the 1908 Act entitled anyone to
whom it applied to a fair opportunity to correct

or controvert a relevant statement made to his
prejudice: see 1in particular, Cleary J. at
p-116, lines 20-46 and the authorities cited by
him. These two latter cases were both brought
during the course of the Inquiry by case stated
under section 10 of the 1908 Act. But the
conclusion demonstrates the view of the Courts
that Commissions must act within their terms of
reference and comply with natural justice.
There is a summary of the position at common law
in Re Royal Commission on Thomas Case [1982] 1
N.Z.L.R. 252, at p. 258. 1In the Court of Appeal
the correctness of these decisions was

acknowledged by Counsel for the Attorney-General

- but it was contended that no remedy was

available if the excess of terms of reference or
breach of natural justice only emerged in the
Report itself. It was contended that in such a
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case the Commissioner was functus officio. The
Respondents contend that there 1is no such
limitation upon the power to review. On the
contrary, it would be wholly artificial if the
Courts could not give effect to acknowledged
principles of law merely because departures from

such principles only became apparent from the
Report.

18. This submission of the Respondents 1is
supported by the availability of the remedy of
declaration at common law. The President's
judgment was clearly to this effect: see p.623,
lines 26-49 and p.626, lines 45-53. Mr Justice
Cooke's judgment inclined in the same direction
although recognising the discretionary element
involved in the grant of declarations: see p.667
lines 14-22. It 1is recognised that the
investigatory nature of the functions of the
Royal Commission would not preclude the right to
review: this is inherent in the decisions in Re
the Royal Commission on Licensing [1945]
N.Z.L.R. 665, Re the Royal Commission to Inquire
into and Report upon State Services in New
Zealand [1962] N.Z.L.R. 96. Reviewability is in
no way confined to judicial or quasi-judicial

decisions but can include administrative
decisions; Ridge v. Baldwin [1964] A.C. 40. The
tenor of that decision is against categorisation
by function of the situations in which review is

obtainable and the principles apply also to
investigatory processes where outcomes may
affect the rights of individuals e.g. Bushell v.
Secretary of State for the Environment [1981]
A.C. 75 (Departmental Inspectors' report prior

to planning decision of Minister); in Re
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Pergamon Press Limited [1971] 1 Ch. 388 (conduct
of Department of Trade and Industry Inspectors),
cited with approval by the Full Court of the
High Court in Re Royal Commission on Thomas
Case, supra, at pp. 613 to 615.

In relation specifically to Royal Commissions,
the availability of a remedy by declaration is
further emphasised in Landreville v. The Queen
(No.1l) (1973) 41 D.L.R. (3d) 574, and A.G. for
Commonwealth of Australia v. The Colonial Sugar
Refining Company Limited [1914] A.C. 237 (P.C.);
and see also the recognition of this by Myers,

C.J., in Re the Royal Commission on Licensing,

supra, at ° p.679. This approach is also
consonant with the view of the courts as to the
effect of excesses of jurisdiction or breach of
natural justice stated in Anisminic v. Foreign
Compensation Commission [1969] 2 A.C. 147
(H.L.), per Lord Reid at p.1l71.

19. Thus, on principle and authority it is
clearly appropriate that damaging conclusions
reached outside the terms of reference of an
Inquiry or in breach of natural justice or
unsupported by evidence should be, and are,
susceptible of intervention by the Courts. As
already stated, the Judicature Amendment Act
1972, as further amended in 1977, was designed
not in any way to limit or circumscribe grounds
of relief but to provide a convenient procedural
amachinery for parties to obtain relief in the
areas previously covered by the prerogative
writs and to extend the type of relief
available. We now turn to analyse its terms.
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20. Section 4(l1) of the Judicature Amendment
Act grants a right of review in the following

terms:

"4,  Application for Review

(1) On an application which may be
called an application for
review, the High Court may,
notwithstanding any right of
appeal possessed by the
applicant in relation to the
subject-matter of the
application, by order grant,
in relation to the exercise,
refusal to exercise, or
proposed or purported exercise
by any person of a statutory
power, any relief that the
applicant would be entitled
to, in any one or more of the
proceedings for a writ or
order of or in the nature of

mandamus, prohibition, or
certiorari or for a
declaration or injunction,

against that person in any
such proceedings."

21. In the present case the claim related to
the exercise of a ''statutory power'. The
definition of ''statutory power'' was contained in
section 3, but was amended by the Judicature
Amendment Act 1977. It 1is cited below in its
relevant present form with the 1977 amendments
underlined. The 1977 amendments followed the
decision of the Court of Appeal in Thames Jockey

Club Inc. v. N.Z. Racing Authority [1974] 2
N.Z.L.R 609 to the effect that an authority with
a power to recommend was not exercising a

'"'statutory = power of decision", and the
subsequent Eighth Report of the New Zealand
Public and Administrative Law Reform Committee
(1975), paragraph 26 and the Explanatory Note to
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the draft Bill. The amendments to the
definitions recommended by the Committee in its
draft Bill were enacted without alteration. The
section now reads as follows:

'"'Statutory power' means a power or right
conferred by or under any Act or by or
under the constitution or other instrument
of incorporation, rules, or bylaws of any
body corporate.

(a) To make any regulation, rule, bylaw,
or order, or to give any notice or
direction having force as subordinate
legislation; or

(b) To exercise a statutory power of
decision; or

(c) To require any person to do or
refrain from doing any act or thing that,
but for such requirement, he would not be
required by law to do or refrain from
doing; or :

(d) To do any act or thing that would,
but for such power or right, be a breach
of the legal rights of any person; or

(e) To make any investigation or inquiry
into the rights, powers, privileges,
immunities, dutlies or liabilities of any

Eerson."

22. It was conceded in the Court of Appeal
that the order for costs made by the Commission
was reviewable under the Act. This further
indicates that an argument that the Report is
unreviewable because the Commissioner was
functus officio is unsustainable. More

particularly for the present stage of the
argument, this concession highlights that the
issue 1is not whether the Act applies to the
Royal Commissiorer but whether the statements
complained of can be properly described as
involving an exercise of ''statutory power'.
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23. The first submission is that the
Commission was exercising a statutory power of
investigation or inquiry into the duties or
liabilities of any person. This was accepted in
the President's judgment: see page 623, 1lines
14-17 and page 627, lines 1-5. This involves
three elements: the statutory power, the
investigation and inquiry, and that this is into
duties and liabilties.

(1) The Statutory Power

The Commission's powers arose pursuant to
statutory authority, namely, the
Commissions of Inquiry Act 1908; see in
particular sections 2 and 15 thereof; see
also the instrument appointing the
Appellant. There was a dual source of
authority - the Letters Patent and the
Statute - as recognised by the Court of
Appeal in Re Royal Commission on Thomas
Case [1982]) 1 N.Z.L.R. 252, at p. 261,
where it was stated:

"An Order in Council is the normal way of
exercising statutory powers conferred on
the Crown but is also used in respect of
matters within its prerogative: 8
Halsbury, 4th Ed., para.1088; and see too
the form of warrant in Cock v.
Attorney-General set out at (I909) 11
G.L.R. 543, 544-5. The mode adopted in
this case is an appropriate and practical
way of lawfully invoking both sources of
power. The form of the commission in 1In
re The Royal Commission on Licensing
11945] N.Z.L.R. 665 contained a
declaration as to authority similar to
that in the instant case and Myers C.J. in
referring to it seems to have accepted

RECORD



RECORD

(ii)

- 24 -

that there was a dual source of power (see
p.678). That was also the view of the
Full Court in the case of this
Commission: Re Royal Commission on Thomas

Case.

We are of opinion that the 1instant
commission was constituted both in
exercise of the powers conferred on the
Governor-General by the Letters Patent and
under the powers contained in s.2 of the
Commissions of Inquiry Act 1908.

As the appointment invokes the plenitude
of the Governor-General's powers under the
Letters Patent and those in s.2 of the
Commissions of Inquiry Act 1908 it is not
necessary to consider the difficult
question as to how far, if at all, the
prerogative power is abridged or put into
abeyance by the enactment . . ."

It is to be noted that the language of the
commissions in this case and the Thomas
case were, insofar as they relate to the
Letters Patent and the Commissions of
Inquiry Act 1908, identical.

Investigation or Inquiry

In the same case at first instance it had
been recognised at page 615 that the
statutory power involved was one of

"investigation or 1inquiry". The Full
Court in Re Royal Commission on Thomas
Case, supra, stated at p.61l5 that:- ''We

are satisfied that the Commission, 1in
performing its functions, 1is making an
"investigation or inquiry" in terms of the
Act . . ."

If the words 'investigation or inquiry"
are given their ordinary or  natural
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meaning, it is submitted that a Commission
which 1is required '"to 1inquire into and
report upon'" the matters set out in the
terms of reference falls squarely within
the scope of those words. Moreover, the
instrument establishing the Commission
expressly states: "And for the Dbetter
enabling you to carry these presents into
effect you are hereby authorised and
empowered to make and conduct any inquiry
or investigation under these presents 1in
such manner and at such time and place as
you think expedient . . ." (emphasis
added) .

Duties or liabilities

The terms of reference for such
investigation and inquiry included:

"(g) Whether the crash of the aircraft or
the death of the passengers and crew
was caused or contributed to by any
person (whether or not that person
was on board the aircraft) by an act
or omission in respect = of any
function in relation to the
operation, malntenance, servicing,
flyIng, navigation, manoeuvring, oOr
alr traffic control of the ailrcratft,
being a function which that person
had a duty to perform or which good

aviation practice required that
person to perform?” (emphasis added)

Thus, the Commissioner was empowered to
inquire into the existence of duties and
responsibilities owed by any person
whether under aviation law and regulations
or at common law, and into the question of
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whether they had been breached or whether
they had been complied with. By so doing
he was necessarily inquiring into the
liabilities of any such person. This is
exemplified by his conclusions under term
of reference (g) at p.l62 of the Report:
see also page 151, paragraph 381(a) -
Conclusion. A Canadian authority upon a
review statute in similar terms confirms
this approach: Gloucester Properties Ltd
and another v. R. in the Right of British
Columbia [1980] 6 W.W.R. 30, at pp. 32-33.

24. The second and alternative submission as
to the direct reviewability of the passages
complained of is that the "gtatutory power"
being exercised in the relevant paragraphs, and
especially paragraph 377, was one of "decision .
. . affecting the rights, duties or liabilities
of any person''. The 1972 Act as amended (again
with the 1977 amendments shown by deletion and
underlined as appropriate) now reads:

" tgtatutory power of decision' means a

power or right conferred by or under any
Act to--make --a---decision--deeiding--oF
preseribing or by or under the
constitution or  other instrument of
Incorporatlion, rules or bylaws Of an bod
corporate, to make a decision decildlng Or
prescribling or aftecting:-

(a) The rights, powers, privileges,
immunities, duties or liabilities of
any person; OT

(b) The eligibility of any person to
receive, or to continue to receive,
a benefit or licence, whether he is
legally entitled to it or not."
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The term '"decision" 1is separately stated to
include a determination or order. The
Respondents adopt the reasoning of the President
at p. 627; lines 11-17:

"We think it would be very difficult to
justify an argument that findings 1likely
to affect individuals 1in their personal
civil rights or to expose them to
prosecution under the criminal law are not
decisions 'affecting' their rights within
the meaning of the Act. 1In the present
case, for example, it was virtually
certain that the findings of the Erebus
Commission would be published by the
Government. The effect on the reputation
of persons found guilty of the misconduct
described in the Report was likely to be
devastating."

The President continued by stating that '"at
common law every citizen has a right not to be
defamed without justification." This was not
intended in context to impose upon a Commission
an obligation to justify defamatory remarks. It
was simply designed to point to the existence of
a '"right" to reputation which was affected by
the statements complained of. Such right
undoubtedly exists and it is protected (subject
to proper defences) by the law of defamation.
Its existence 1indicates not that a Royal
Commission report must prove the truth of a
libel as in court proceedings, but 1illustrates
the fact that a finding on this area affects a
right. The Respondents also adopt the remainder
of the reasoning of the President at p. 627,
including the comments at lines 34-37:

"In interpreting the 1977 legislation we
think that a narrow conception of rights
and of what affects rights would not be in

RECORD



RECORD

- 28 -

accord with the general purposes of the
Act. A broad, realistic and somewhat
flexible approach would enable the Act to
work most effectively as an aid to
achieving justice in the modern community."

25. The approach of the President to the
construction of the 1972 Act as amended is
consistent with that applied on different facts
in Daemar v. Gilliand [1981] 1 N.Z.L.R. 61
(C.A.), at p. 63. More directly pertinent is
the similar view expressed by the Full Court of
the High Court in Re Royal Commission on Thomas

Case (cited previously in part at paragraph 23)
which reads in full:

"We are satisfied that the Commission, in
?erforming its functions, is making an
'investigation or inquiry" in terms of the
Act, and that, both by its public rulings
and pronouncements during the course of
its investigation and by its reporting, it
will exercise "statutory powers of
decision" in the extended meaning of that
phrase . . ." (p.615, lines 43-47).

It was unnecessary for the Court of Appeal to
consider this point in Re Royal Commission on
Thomas Case since the Court determined that
jurisdiction existed at common law: see [1982] 1
N.Z.L.R. 252, at p. 258, 1lines 43-52. This
approach also gives effect to the addition in
the 1977 Act of the word '"affecting'. The
Legislature clearly intended that this should be
wider in meaning than the words ''deciding or
prescribing', and thus it should be interpreted
in the sense of having a practical eftect or
impact upon 1legal incidents. If this is the
right approach to the word "affecting', then it
illuminates the construction of ''decisions' and
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requires a broad construction so as to be
capable of applying to situations where
legal rights are affected as opposed to
decided or prescribed.
26. We submit that this interpretation accords
with the importance of ensuring fairness to
individuals. This importance does not merely
exist where a Report or other 'decision'' has an
immediate or direct effect upon legal rights:
see In Re Pergamon Press Ltd, supra. That case

illustrates that there can be review where the
statement made is but one step in a process
which may affect generally the rights of persons
to whom the statement relates. Although R v.
Criminal Injuries Compensation Board, ex parte
Lain [1967] 2 Q.B. 864 was concerned with the
determination of a tribunal, the following

approach in the judgment of Diplock, L.J., is-

relevant. He concluded that the supervisory
jurisdiction of the court may be invoked where a
determination is '"one step in a process which
may have the result of altering the legal rights
or liabilities of a person to whom it relates."
(p.884, side note 6). If ANZ had set up an
internal inquiry into whether any person had
been culpable in relation to the Erebus
disaster, the Court would have considered a
claim for a declaration that the conclusions of
such an inquiry were made in breach of natural
justice. This would have been a ''decision' in
the sense just indicated and the same must be
true of wunequivocal statements in a Royal
Commission Report.
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27. In the preceding analysis we have
emphasised New Zealand case law, in particular
because of the submission of the Appellant that
the wording of the Judicature Amendment Act does
not permit the challenge raised to the Report.
We have submitted that it was clearly
contemplated in New Zealand that the courts
could intervene to prevent a Commission
exceeding its terms of reference or breaching
natural justice, or acting without evidence.
This is an exercise of the traditional function
of the courts; as Woodhouse P. said at p. 626,
lines 25-29:

"A vital part of the constitutional role
of the courts is to ensure that all public
authorities, whether they derive their
powers from statute or the perogative, act
within the limits of those powers."

The Judicature Amendment Act 1972 was intended,
as the subsequent amendment indicates, to
preserve all the grounds and situations in which
relief could be obtained at common 1law. We
further submit that the New Zealand Courts' view
of their function in reviewing Reports of Royal
Commissions is sufficiently in accordance with
general principles of law in the Commonwealth as
to Dbe upheld.  The application of such
principles to Royal Commissions 1is of great
importance to New Zealand. Since 1864 there
have been 123 Royal Commissions in New Zealand
and 79 since 1908: see Robertson and Hughes, A
Checklist of New Zealand Royal Commissions 1864
- 1981 (1982). The great majority of these 79
Commissions have held hearings open to the
public at which counsel represented the major
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parties. Such Commissions are not confined to
disasters or possible scandals, but often range
widely into other matters of general public
importance which also affect individuals. The
approach adopted in New Zealand to review of the
activities of Royal Commissions is in accord
with that in other Commonwealth countries, see,
for Canada, Landreville (No.l), supra, Re
Sedlmayr, Gardiner and Demay and the Royal
Commission into the Activities of Royal American
Shows Inc. (1978) 82 D.L.R. (3d) 161 and Re
Anderson and Royal Commission into the
Activities of Royal American Shows Inc. (1978)
82 D.L.R. (34d) 706; and for Australia,
McGuinness v. Attorney-General of Victoria
(1940) 63 C.L.R. 73 and Attorney-General for
Commonwealth of Australia v. The Colonial Sugar
Refining Company Limited [1914] A.C. 237, at 249
- 250. See also Ross and Another v. Costigan
(1982) 41 A.L.R. 319 and Huston v. Costigan, (as
yet unreported).

28. A further alternative submission of the
Respondents 1is that, even if the challenged
paragraphs are not directly reviewable, the
costs order under section 11 of the 1908 Act
constituted a ''decision" and could form the
basis of review since it reflected the impugned
passages. This was always a subsidiary argument
for the Respondents whose preference was, and
is, for direct reviewability. It seems more
appropriate that there should be direct
reviewability than that the issue should turn on
whether an order for costs could be said to be
linked to the challenged passages. However, in
case the Respondents are wrong hitherto the

argument must be developed because it 1is
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paramount in the interests of justice that there
should be some reviewability.

29. In the Amended Statement of Claim the
First Respondent sought an order that the
decision that it should pay the Department of
Justice the sum of $150,000.00 by way of
contribution to costs be set aside. In the
Court of Appeal, after some discussion as to the
scope of the pleadings, the issue as to the
extent to which the costs order was linked with
the criticised paragraphs and could accordingly
be quashed was fully argued between the
parties. The Court of Appeal was unanimous in
the view that the costs order reflected the view
of the Commissioner summarised in paragraph
377. The Appellant argues that this conclusion
was wrong, on the ground that the order was
expressed to be based on the delay caused to the
hearings by the conduct of ANZ and, it is said,
this does not relate to the different allegation
of conspiracy to commit perjury.

30. The Respondents submit that the view taken
by the Court of Appeal was fully justified. The
President's judgment (at p. 624, lines 27-29)
correctly states that the language in which the
order was made would ''naturally be understood by
a reasonable reader to refer back to the matters
more fully developed in the section of the
Report..." from paragraphs 373 to 377. Mr
Justice Cooke's judgment (at p. 654, 1lines
10-12) considered that the costs order reflected
the same thinking as paragraph 377 and (at p.
665, 1lines 51-53) was ''mot realistically
severable from that part of the report'" and had
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"no doubt that reasonable readers of the report
would understand that this order is linked with
and consequential upon the adverse conclusions"
(lines 38-42) stated in paragraphs 373 to 377.
The Respondents contend:

(L
10

(2)
20
30

The judges in New Zealand were peculiarly
well placed to determine whether within
that country and prevailing local
conditions the <costs order would be
understood as being linked with paragraph
377. All five of them were in no doubt
whatsoever, and their views should be
given very great weight.

The Commissioner considered that a power
to, order costs should be exercised
"whenever the conduct of that party at the
hearing has materially and unnecessarily
extended the duration of the hearing."

(Report, Appendix, p.166) The airline has
always accepted this principle while
strongly denying its applicability on the
facts. It could not legitimately have been
criticised for drawing out the inquiry
process to the extent justifying an order
that it pay more than one half of the
costs of the Department ($150,000.00 of a
total of $275,000.00). The cause of the
disaster was uncertain and it has already
been noted that the Commissioner himself
differed after prolonged inquiry from the
view expressed by the Inspector of Air
Accidents. The airline was entitled to
propound 1its 1legitimate view on the
matters raised by the terms of reference,
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and views as to probability were bound to
shift as the 1Inquiry developed and the
evidence as a whole emerged. The manner
of the hearings was that Counsel Assisting
the Commission made an opening speech, but
no other counsel was invited to make an
opening statement and none did so.
Counsel Assisting the Commission exercised
extensive and indeed primary control over
the order in which witnesses were called
or recalled and the topics to be covered.
There was initially no requirement for
formal discovery but on 1lst October 1980
subpoenas were 1issued to certain cited
parties including ANZ. Counsel Assisting
stated at the time that ANZ was not being
singled out in this respect. ANZ duly
complied with the subpoena. Thus, given
the procedure adopted, the airline did not
delay presentation of its case. Woodhouse
P. (at p. 647 to 649) amplifies the
reasons for the rejection of these
criticisms. It is only if that case is
determined to be deliberately and
extensively false that criticisms can be
justified; this shows that the conclusion
in paragraph 377 was the real reason for
this very sizeable order for costs which
the President's judgment (at p. 624, lines

35-36) and Mr Justice Cooke's judgment (at

p- 665, lines 37-38) respectively describe

as being seen as ''a punishment" and "in

fact though not in name a punishment'.
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There is a direct 1linkage with the
""conspiracy'" theory in the following
passage on page 167 of the Report:

'"The management of the airline
instructed its counsel to deny every
allegation of fault, and to
counter-attack by ascribing total
culpability to the air crew, against
whom there was alleged no less than
thirteen separate varieties of pilot
error. All those allegations, in my
opinion, were without foundation."
Woodhouse P. did not agree that this was
the way in which the airline or its
counsel had approached the Inquiry and
contrasted (at p. 648) extracts from
Counsel's final speech. However, this
statement by the Commissioner further
imports his view that there was a
determination to conceal administrative
blunders as stated in paragraphs 373 to
377 and suggests that the order was linked

to the conclusion in paragraph 377.

The Commissioner next refers to factors
such as the destruction of documents which
necessarily relate to the conspiracy
theory and goes on to suggest that ''the
cards were produced reluctantly, and at
long intervals, and I have 1little doubt
that there are one or two which still lie
hidden in the pack." The documents were
in fact produced in accordance with the
agreed procedures. The eloquent metaphor
from a game of cards suggests a deliberate
non-production of documents despite an
order for discovery. This would be the
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kind of conduct to be expected of an
airline which has conspired to keep the
Inquiry from the truth.

B. EXCESS OF JURISDICTION

31. The Report of the Commission contained
allegations of misconduct which were not only
serious but imputed criminality against Air New
Zealand and certain of 1its employees. It was
stated in paragraph 255(f) of the Report that
members of the Navigation Section were involved
in concocting evidence, and in paragraph 377 the
Commissioner found that ANZ witnesses had
conspired to commit perjury. ANZ considered
that this pointed the finger at no less than 10
employees. This was conceded by the opposing
parties in the Court of . Appeal. The 10
employees were Mr Davis, the former Chief
Executive, the executive pilots, namely Captain
Eden, the Director of the Flight Operations
Division within the airline, Captains Gemmell,
Grundy, Hawkins and Johnson of the Flight
Operations Division; and the members of the
navigation section, namely Messrs Amies, Brown,
Hewitt and Lawton. The reasons why the
allegations implicated all of the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>