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of Claim
PROTHONOTARYOF1 ¥ 27th May 1982

Dupeb

REME COURT
SUE OURT VED STATEMENT OF CLAIM

(DELIVERED PURSUANT TO ORDER OF TYE HONOURABLE

MR. JUSTICE O'BRYAN MADB THE 17TH DAY OF MAY, 1982)

1.

2.
10

3.

4.
20

The Plaintiff 1is and was at all times material registered
as the proprietor of an estate in fee simple in all that

piece of land more particularly described in Certificate

of Title Volume 8542 Folio 360 (which is hereinaiter call

tshe said land").

The firstnamed Defendant ("the 8Bank") is and was at all

times material a company duly incorporated pursuant te the

laws of the State of Victoria.

The seccnénamed Defendant ("Schol= afield") is and at all

-

material times was incorporated sursuant o _the laws Of

she United Xingdcm and reqgistsrsc
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sursuant to ~he laws of the State of victeria.

=

By an instrument of mortgage dated 6tn rebruary 1976 and

registared at the Office of Titles in dezling GL174231 the

Plaintiff mortgaged o rhe Rank all her estats and interest

in the said land to secur2 inter alia =he balance for the
time being owed DV zinaldi & Company ?ty. L:=d. (wnich 1is
her=inaftar callad "the depbtor”) Lo =ae 3znk on 1ts account

current with the Debtor and all and every other the sums

nd sum of money (iZ anv) which the 3ank may ({(but without

fu

<

nv obligation on it %o 2O so) advance or z2a&y °r necome

[
V9]
h

liable o pav to Oor on account of &the Debtor oI for or in
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In the Supreme
Court of

Victoria

No.l
Amended Statement
of Claim
27th May 1982

(Contd.)

respect of any bills of exchange or promissory notes to

which the debtor is or may hereafter be a party and on

which the Debtor is or may hereafter be liable.

The Plaintiff duly delivered up possession of the said

instrument of mortgage and the duplicate of the said

Certificate of Title to the Bank.

It was a term,

Plaintiff would pay to the Bank on

the time being owing by *the Debtor

by the szid mortgage.
It was a further term,
that

Bank

inter alia,
upon the payment or tender by

cf 21l monies owing by the Cebtor to the Bank,

inter alia, of the said mortgage that the

demand the balance for

to the Bank and secured
10

of the said mortgage

tThe

the Plaintiff to

ot
<ile

Bank would execute an instrument of discharge of the said

mortgage in registrable form and deliver up possession of

the said

Prior to

duplicate Certificate of Title to the Plaintiff.

6th February 1976 Scholefield drew a series of

bills of exchanges upon,
Debtor.
After the

Debtor as aforssaid, Scholefi=ld

£avour of

holder, and Scholefiesld

In due course Dut prior o 6th T

cr

or2sentment of the said

and had the same accepted by,

andorsed
the 3ank, by rsason whereof the 3ank became

the indorser, ther=so

(D

pruarv 1375,

of aexchange by the 3ank,

“he

said bills of exchange werz accepted by the 20

the same in

the

H

izon

wae




In the Supreme
Court of Victoria

Neo.l
Amended Statement

of Claim
27th May 1972

(Contd.)

Debtor dishonoured the said bills of exchange and the Bank

loocked to and was paid the amount due therson by

Scholefield.
1978 the Bank demanded of the Plaintiff
monies secured by the said mortgage being

On l6th August

by the Debtor to the Bank.
the

11.
payment of all
1978 the Plaintiff, alternativelv the Debtor,

all monies due
tendered to the Bank the sum of $20,877.11 being all the

Cn 23rd August
monies that were as at that date due by the Debtor to

12.

lly contend and have at
had

Sas
Ao

Bank and reguested the Bank to execute an instrument of
ield

at Schole

discharge of the said mortgage.
The Bank and Scholefield wrong

all times material since 23rd August 13978 wrongifullv
zh

10

th

act
the said bills of
axchange,

13.

that by rsason of the
and

contended,
paid to the Bank the amount due under
exchange, wnich amount exceeded the said bills of
bv

which amount exceeded the said sum of $20,377.1l1,
antitled

pecause Scholzfisld had not been reimbursad zThereafier
TOo:—
nad

Scholefield was

the debtor,
an assignment of the Bank's right, ti
land under

the said

ln

(a)

interest
and
1 £0
' 2ank

20
the said mor+cage;
from the Plaintiff

(b) contribution
the amount so oaid

(UV]




In the Supreme
Court of Victoria

No.l
Amended Statement
of Claim
27th May 1982
(Contd.)

14. On 20th September 1378 Scholefield wrongfully lodged with

the Registrar of Titles a Caveat wrongfully claiming an

estate or interest in the said land and wrongfully

forbidding the registration of any person as transferee

or proprietor of or of any instrument affecting such

alleged estate or interest, and the said caveat was entered

on the Certificate of Title of the said land.

I"‘

the Bank has wrongfullv refused and continues wrongfully

. By reason of the matters set forth in paragraph 13 Hereof,

to refuse to accept the said sum of $20,877.11 and has

wrongfully refused and continues wronafully to refuse to

execute an instrument of discharge of the said mortgage

in registrable form or otherwise or to deliver up to the

Plaintiff the said duplicate Certificate of Tit

J—
]

H
o

16. By reason of the mattars aforesaid, the Plaintif

suffered loss and damace.

AND THE PLAINTIFF CLAIMS:

1. A declaration that Scholefield is not antitled to:-

{a) an assignment of the 2ank's right, titls and

interest in the said land under and bv virtue

1]

(¢]
th

the said mortgage or at all;

~ I

(D) contribution from the Plaintiff Zo the ax+ant

O
h

the amount so paid bv Scholefield to +the 3ank

under the said t£ills of axchanage;

{c) anv astata or interest in the said land capabl

Of supporting the said Caveat or at all.

10

20
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In the Supreme
Court of Victoria

No.l
Amended Statement
of Claim
27th May 1982
(Contd.)

An order that Scholefield withdraw the said Caveat.

A declaration that the Bank is obliged to executs an

instrument of discharge of the said mortgage and to deliver

the same together with the said duplicate Certificate of

Title to the Plaintiff.

An order that upon tender by the Plaintiff of the said sum
of $20,877.11 to the 2ank, the Bank execute an instrument
of discharge of the said mortgage in registrable form and
deliver the same together with the said duplicate

Title to the Plaintiff.

th

Certificate o
Damages.
Costs.

Such further or other orders as to this Honourable Court:

may seem meet.

JOHEN XARKAR
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PURPORTS 10 LL AL Loty As FLLiD L Defence of Second
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CFFICE. a

13th August 1979

DATED THIS. A2 DAY O

- o@”. [\ PROTHONOTARY OF7
. °'.""T'"’":‘ WC_OURT DEFENCE

of Second Respondent
To the endorsement standing in place of the Statement of Claim

the Defendant says:-

1. IT admits the allegations contained in paragraph 1

thereof.

2. IT admits the allegations contained in paragraph 2

thereof.

3. SUBJECT to referring to the terms of the said instrument

of mortgage, it admits the allegations contained in

paragraph 3 thereof.

4. IT admits the allegations contained in paragraph 4
thereof.

5. IT admits the allegations contained in paragraph 3
thereof.

5. IT admits the allegations contained in paragraph §
thereof.

7. IT admits the allegations contained in paragraph 7
thereof.

8. IT admits the allegations contained in paragraph §
thereof.

9. IT admits the allegations contained in paragraph ¢
thereof.

0. IT admits the allegation contained in paragraph 10

theraof.
11. IT admits the

thereof.




12.

In the Supreme
Court of Victoria

No.2
Defence of Second
Respondent
13th August 1979
(Contd.)

SCHOLEFIELD contends and at all material times has

13.

contended that by reason of the fact that it paid to the
Defendant the amount due undef the said bill of exchange
or a number of bills of exchange which amount exceeded the
said sum of $20,877.11, and, because it was not reimbursed
therefore by the debtor, Scholefield is entitled to the
benefit of the security constituted by the said mortgage
to the extent of the amount so paid by Scholefield to the
Defendant. Save as aforesaid, it denies each and every
allegation contained in paragraph 12 thereof.

IT admits that it has refused and continues to refuse to
accept the said sum of $20,877.11 and has refused and
continues to refuse to execute an ilnstrument of discharge
of the said mortgage in ragistrable form or otherwise or
to deliver up to the Plaintiff the said duplicate
certificate of title. Save as aforesaid it denies =ach
and everv allegation contained in paragraph 13 thereof.

IT denies =ach and every allegation contained in paragraph

14 thereof.

DELIVERED the 13th day of August, 1879.
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i SECOND DEFENDANT'S DEFENCE AND COUNTERCLAIM

DEFTENCE

The second defendant, to the Amended Statement of Claim delivered
pursuant to the Order of the Honcurable Mr. Justice O'Bryan made

the 17th day of May 1982, says:-

1. I+ admits the allegations in paragraph 1 thereof.
2. It admits the allegations in paragraph 2 thereof.
3. It admits the allegations in paragraph 3 thereof.
4. Subject to produce of the instrument of mortgage referred

to in paragraph 4 thereof and reference to its £full terms
and effect, it admiis the allegations in paragraph 2

thereof.

U

Further to paragraph 4 thereof, by the said instrument cf
mortgage the plaintiff convenanted with the Barnk (inter
alia):-

(a) To pay to the Bank on demand all sums which then
were or might thereafter become owing from or
pavable by the Debtor to the Bank for or in
respect of any bills of exchange to which the
Debtor was or might thereafter be a party and on
which the Debtor was or might thereafter be liable
(either primarily or only in the event of any
other person failing to pay the same) and which
were or might thereafter be discounted or paid

or which might for the time being be held by the
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In the Supreme
Court of Victoria

No. 3
Defence and Counter-
claim of Appellant
leth September 1982
(Contd.)

Bank.

(b) In respect of all moneys due by or on account of
the Debtor and secured thereby, that as between
the plaintiff and the Bank the plaintiff should
be a principal debtor for the whole of the moneys
thereby secured.

+ admits the allegations in paragraph 5 thereof.
Subject to produce of the instrument of mortgage and
reference to its full terms and effect, it admits the
allegations in paragraph 6 thereof.

I+ does not admit the allegations in paragraph 7 thereof.

1+ denies each and every allegation in paragraph 8

thereof.

After 6 February 1976, it drew a saries of bills of

exchange upon the Debtor which the Debtor duly acceptad.

PARTICULARS
Number Date Sum in Pounds Sterling
74832 17 August 19876 576.97
74988 19 August 1976 2725.8%2
77589 13 October 1976 £357.95
78022 21 Cctober 1976 5491.85
79412 23 November 1876 3717.77

Tach of the bills alleged in paragraph 10 hereof was Zor
payment to the order of the 3ank.
It rafar to paragraph 3 her=of and denies =ach ancd avery

allegation in paragraph 9 thereof.




In the Supreme
Court of Victoria

No.3

Defence and Counterclaim
of Appellant
16th September 1982

13.

14.

15.

16.

17.

19.

20.
21.

22.

23.

(Cortd.)

Each of the bills alleged in paragraph 10 hereof was
discounted by the second defendant with the Bank after the
bill was accepted by the Debtor as aforesaid.

It refers to paragraph 9 hereof and denies each and every
allegation in paragraph 10 thereof.

The Debtor dishonoured each of the bills alleged in
paragraph 10 hereof.

Upon the dishonour of each of the bills the Bank was
entitled to demand payment thereof by the plaintiiff
pursuant to_the instrument 6f mortgage and, in particular, g
the covenant thereof alleged in paragraph 35(a) hereof.
Upon the dishononur of each of the bills the Bank demanded
payment thereof by the second defendant.

It duly paid the Bank the sums required by the Bank to be
paid as alleged in paragraph 16 hereof.

The Debtor has not reimbursed it in the sums referred to
in paragraph 18 hereof or any part thereof.

It admits the allegations in paragraph 11 thereof.

It admits the allegations in paragraph 12 thereof.

It refers to paragraph 9 hereof and denies each and every 20
allegation in paragraph 13 thereof.

It admits that it contends and that at all times since 23
August 1978 it has contended that by reason of the matters
alleged in paragrapns 18 and 19 hereof:

(a) it is and has been =ntitled as against the
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24.

25.

26.

27.

In the Supreme
Court of Victoria

No.3

Defence and Counterclaim

of Appellant
l16th September 1982
(Contd.)
plaintiff to contribution in respect of the
payments made by it as alleged in paragraph 18
hereof;
(b) pursuant to section 72 of the Supreme Court Act
1958, or otherwise, it is and has been entitled
to require the Bank to assign to it or to a
trustee for it the security constituted by the
said instrument of moritgage to secure che payment
to it by the plaintiff of the sum for contribution
to which it is entitled as aforesaid.
Save that it admits that on 26 September 1978 it lodged
with the Registrar of Titles a caveat claiming an estate
or interest in the said land (and to the full terms of
which caveat it will refer at the trial of this action)
and that a memorandum of the said caveat was duly entered
upon the said Certificate of Title, it denies each and
every allegation in paragraph 14 thereof.
I+ refers to paragraphs 22 and 23 hereofrand denies each
and every allegation in paragraph 15 theresof.

It denies each and every allegation in paragraph 156

COUNTERCLAIM

I+ refers to and repeats the allegations in +he Amended
Statement of Claim which are admitzed in paragraphs 1, 2

- -

3, 4, 6, 20 and 21 o

(21}

3 ia) =
1L3 Jerance.




In the Supreme
Court of Victoria

No.3
Defence and Counterclaim
of Appellant
l6th September 1982
(Contd.)

28. It refers to and repeats the allegations in paragraphs 5
10, 11, 13, 15, 16, 17, 18 and 19 of its Defence.
29. In the premises -
(a) since making the payments alleged in paragraph
18 of the Defence, it has been entitled as against
the plaintiff to contribution in that behalf;
(b) since 23 August 1578 and pursuant to section 72
of the Supreme Court 1958, or otherwise, it has
been entitled to require the Bank to assign to
it or to a trustee for it the security constituted 10
by the said instrument of mortgage in order to
secure the payment to it by the plaintiff of the
sum for contribution to which it is entitled as
aforesaid.
30. The Plaintiff wrongfully denies that it has been oOr is
entitled as alleged in paragraph 23 hereof.

AND THE SECOND DEFENDANT COUNTERCLAIMS:

Al A declaration that it is and has been entitled to
contribution by the plaintiff in respect of the payments
made by it to the Bank in respect of =ach of the bills of 20
exchange alleged in paragraph 10 cf its Defence.

B A declaration that it is and has been entitled to raguirs

ct

the Bank to assign to it or to a trustee for it the
security constitutad by the instrument of mecrigage alleged

in paragraph 4 of the Amended Statsment of Claim in order




In the Supreme
Court of Victoria

No.3
Defence and Counterclaim
of Appellant
l6th September 1982
(Contd.)

to secure the payment to it by the plaintiff of the sum for

contribution in which the plaintiff is liable to it.

K.J. MAHONY

DELIVERED the 16th day of September 1982.

13.
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?f”*“” REPLY ANDSB FENCE TO COUNTERCLAIM OF THE SECONDMANED

DEFENDANT

The Plaintiff as to the secondnamed Defendant's Defence and

Counterclaim delivered herein on the 10th day of September 1982

says:-
1. Save as to the admission therein contained, she joins issue
with the secondnamed Defendant on its Defence.
DEFENCE TO COUNTERCLAIM
2. She admits the allegations contained in paragraph 27
thereof. 10
3. As to paragraph 28 thereoi:-
(a) Subject to the production of the said instrument
of mortgage and reference to its £full terms, she
admits the allegations contained in paragraph 35
thereof;
(b) She admits the allegations contaired in paragrapns
10, 11, 13 and 15 thereof;
(c) She does not plead to the allegations containsd
in paragraph 16 thereof as the same contained no
éllegations of fact but pleads matters of law; 20
(@) She admits the allegations contained in paragraphns
17, 18 and 19 ther=of.
4. She does not plead to the allegations contained in

ne allsgations




In the Supreme
Court of Victoria

No. 4
Reply and pefence to
Counterclaim of the Appellant

28th October 1982
(Contd.)

5. As to paragraph 30 thereof, she admits that she denies that
the secondnamed Defendant has been or is entitled as
alleged in paragraph 29 thereof and denies that such denial

is wrongful.

ALAN H. GOLDBERG

JOHN KARKAR

DELIVERED the 28th day of October 1882.

REPLY AND DEFEINCE
TO COUNTERCLAIM

- 23.19.82

L



In the Supreme
Court of Victoria
No.5
OF VICTORIA Order Altering name of Second
Respondent - 30th November 1982

IN THE SUPREME COURT

BETWETEN : 1979 No.2899

CHANA ZYNGIER Plaintiff

-and-

THE COMMERCIAL BANK OF
AUSTRALIA LIMITED First Defendant

-and-

SCHOLEFIELD GOODMAN &
SONS LTD. Second Defendant

BEFORE THE HONOURABLE MR. JUSTICE
O'BRYAN (IN CHAMBERS) TUESDAY THE
30TH_DAY OF NOVEMBER, 1982

UPON APPLICATION made on behalf of the firstnamed Defendant and

UPON HEARING the solicitor for the plaintiff, the solicitor for

the firstnamed Defendant and the solicitor for the secondnamed

Defendant I DO ORDER: =-

1. That the name of the firstnamed Defendant be

altered to WESTPAC BANKING CORPORATION.

2. That this application be otherwise adjcurned to

the l6th day of December 1983.

VICTORIA % VICTORIA
STAMP DUTS STAMP DUTY

This Order was taken out by Messrs. J.M. Smith & Emmerton of

224 Queen Street, Melbourne, Sclici:iors for +he “irstnamed
Defendant. SN
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. Agreed
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Tinuirncrerarimr e SUFESME COURL of Facts

AGREED STATEMENT OF FACTS iggg January
1. On 6th February, 1976 Zinaldi & Co. Pty. Ltd. was

indebted to the Westpac Banking Corporation ("the
Bank").

2. (a) On 6th .February, 1976, the Plaintiff executed an
instrument of mortgage in favour of the Bank of
all her estate and interest in the land described
in Certificate of Title Volume 8542 Folio 360 of

10 wnich a copy is annexed hereté together with a
copy thereof in ordinary typescript and marked
for identification with the letter "A".
(b) The Plaintiff delivered up to the 3ank the
duplicate Certificate of Title of the land;
(c) The instrument of mortgage was cduly registeread
in the 0Office of jitles in dealing No. G174231.

3. (a) On 1l7th August, 1976, the secondnamed Defendant
("Scholefi=ld") drew a bill of exchange con Zinaldi
& Co. for $576.97 pavable to the order of the

20 éank;
(D) The bill was accepted by or on behalf of Zinaldi
& Co. on 25th August, 1376;
(c) Scholefield delivered the bill to the Bank and
discountad the bill with the 3ank;
The bill maturesd for pavment on 3lst January, 1977

and upon presentment of the bill by the 3ank to

(=



In the Supreme
Court of Victoria

No.6
Agreed Statement of

Facts

28th January 1983

(Contd.)

(a)e.

(c)

(d)

(e)

(£)

(a)

Zinaldi & Co. Pty. Ltd., the latter dishonoured
the same;

The Bank presented the bill to Scholefield as
drawer for payment and Scholefield paid to the
Bank the amount due thereon;

Annexed hereto and marked "B" is a copy of the
said bill.

On 19th August, 1876, Scholefield drew a bill of
exchange on Zinaldi & Co. for $2,725.92 payable

to the order of the Bank; 10
The bill was accepted by or on behalf of Zinaldi

& Co. on 7th September, 1976;

Scholefield delivered the bill to the Bank and
discounted the bill with the Bank:

The bill matured for payment on 31lst January, 1977
and upon presentment of the bill by the Bank to
Zinaldi & Co. Pty. Ltd., the latter dishonoured
the same;

The Bank presented the bill to Scholefield as
drawer for payment and Scholefield paid to the 20
Bank the amount due thereon;

Annexed hereto and marked "C" is a copy of the
said bill.

On 13th October, 1976 Scholefield drew a bill of

exchange on Zinaldi & Co. for $6,357.95 payable
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(b)

{c)

(e)

(a)

(d)

(e)

In the Supreme
Court of Victoria

No.6
Agreed Statement of
Facts
28th January 1983
(Contd.)

The bill was accepted by or on behalf of Zinaldi

& Co. on 28th October, 1976;

Scholefield delivered the bill to the Bank and
discounted the bill with the Bank;

The bill matured for payment on llth January, 1977
and upon presentment of the bill by the Bank to
Zzinaldi & Co. Pty. Ltd. the latter dishonoured

the same;

The Bank presented the bill to Scholefield as
drawer for payment and Scholefield paid to the
3ank the amount due thereon;

Annexed hereto and marked "D" is a copy of the
said bill.

On 21st October, 1976, Scholefield drew a2 bill

of exchange on Zinaldi & Co. for $5,491.85 payable
to the order of the Bank;

The bill was accepted by or on behalf of Zinaldi

& Co. on 23rd November, 1976;

Scholefield delivered the bill to the Bank and

discountad the bill with the Bank:

and upon prasentment of the bill by the 3ank to

Zinaldi & Co. Pty. Ltd., the latter dishonourad




In the Supreme
Court of Victoria

No.6

Agreed Statement of

Facts

28th January 1983

(Contd.)
drawer for payment and Scholefield paid to the
Bank the amount due thereon;

(£) Annexed hereto and marked "E" is a copy of the
said bill.

7. (a) On 23rd November, 1976, Scholefield drew a bill
of exchange on Zinaldi & Co. for $5,717.77 payabls
to the order of the Bank:

(b) The bill was accepted by or on behalf of Zinaldi
& Co. on 2lst December, 1976;

(c) Scholefield delivered the bill to the Bank and
discounted the bill with the Bank:

(d) The bill matured for payment on 2ist January, 13877
and upon presentment of the bill by the Bank to
Zinaldi & Co. Pty. Litd., the latter dishonourad
the same;

(e) The Bank presented the bill to Scholefield as
drawer for payment and Scholefieléd paid to the
Bank the amount due thereon;

(£) annexed hereto and marked "F" is a cepy of the
said bill.

At all material times, there was no Iirm oOr entity <aown

as "Zinaldi & Co.". All the partiss hersto intendsd and

treated "Zinaldi & Co." to be and as being Zinaldi & Co.
Pey. Lid.

-

3. Zinaldi & Co. 2ty. Ltd. has not reimbursed Schoisfield
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10.

11.

In the Supreme

Court of Victoria

No.6

Agreed Statement of

Facts

28th January 1983

(Contd.)

in respect of any of the amounts due on the said bills
paid by Scholefield to the Bank as set forth in
paragraphs 3, 4, 5, 6 and 7 hereof, or in respect of

any part of any of those sums;

Oon l6th August, 1978, +he Bank demanded of the Plaintiff
payment of all the principal monies and interest secured
by the said instrument of mortgage. .Annexed hereto and
marked "G" is a copy of the Bank's demand dated lsth
August, 1978;

on 23ré August, 1978, the Plaintiff tendered and paid

to the bank the sum of $20,877.11 being all the monias
+hat were as at that date due by Zinaldi & Co. Pty. Ltd.
to the Bank and which had been demanded by the 3ank in
its said demand dated lé6th August, 1978 and resquestad
+he Bank to execute an instruhent of discharge oi the
said mortgage;

The Bank refused to discﬂarge the said mortgage because
of claims made by Scholefield to Dbe entitled to an
eguitable interest in the said land. Annexed herste and
marked wyg" is the letter from the Bank's solicitors
containing the said refusal.

(a) on 26th September, 1978 Scholefield lodged wizh

the Registrar of Titles in the Office of Titles

the said land in which
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interest in the said land for the reasons therein
set out;

(b) A memorandum of the caveat was duly entered on
the Certificate of Title relating to the said
land.

Annexed hereto and marked "I" is a copy of the said

Caveat.

--------------------------------

--------------------------------

Solicitors for the firstnamed
Defendant.

--------------------------------

Solicitors for the secondnamed
Defendant.
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1. Is the firstnamed Defendant ("the bank") obliged to
execute an instrument of discharge of the mortgage
referred to in paragraph 2 of the agreed Statement of
Facts in registrable form and deliver the same together
with the duplicate Certiiicate of Title Volume 8542 Folio
360 to the Plaintiff having regard #5 the facts set out

in the Agreed Statement of Facts?

10 2. Upoon the dishonour of the bills of exchange reiferred to
in -
(a) paragréph 3 -
(b) paragraph 4 -
(c) paragraph 5 -
{(d) paragrapn 6 -
(e) paragraph 7 -

of the Agreed Statement of Facts, was the £irst defendant
("the bank") entitled to demand of the Plaiatiff,
pursuant to the instrument of mortgage a copy of which is
20 annexed to the Agreed Statement of Facts, payment of the
amount due and payable by 2Zinaldi & Co. Pty. Ltd. as
acceptor of the bill?
3. Trom the time at which the secondnamed Defendant

("Scholefiald") paid to the bank the amount due cn the

5ill of exchange referred to in -

23,
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(a) paragraph 3;

(b) paragraph 4

~e

(c) paragraph 5

~

(d) paragraph 6;

{e) paragraph 7,

of the Agreed Statement of Facts, has Scholefield been

entitled to contribution from the Plaintiff in respect

of the amount paid by it to the bank?

Is Scholefield entitled to require the bank and is the

bank obliged -

(a) not to discharge the mortgage -

(1) in the circumsténces set forth in
paragraphs 10 and 11 of the Agreed
Statement of Facts;

(ii) if and when the bank accepts the tender
and payment referred to in paragraph 1l
of the Agreed Statement cf Facts?

(b) in the circumstances set forth in paraqraphs 10
and 11 cf the agreed Statement of Facts or if and
when the bank accepts the tender and payment
referred to in paragrapn 11 of the Agreed
Statement of Facts or otherwise releasas the
Plaintiff from liability pursuant to the demand
"dated 1l6th August 1978 which is rafarrsdéd £o in

paragraph of the Agr=ed Statzment of Facts, <0

10

20
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assign to Scholefield or to a trustee for
Scholefield by the Plaintiff of any sums to which
Scholefield is entitled by way of contribution by
the Plaintiff in respect of the amounts paid by
Scholefield to the bank in respect of the said
bills of exchange?

On 26th September 1978, did Scholefield have the interest

in the land referred to in caragraph 2 of the Agreed

Statement of Facts which was claimed by the caveat a copy

of which is referred to in paragraph 13 of the Agreed

Statement of Facts?

Is the Plaintiff entitled against the Defendants or either

and which of them to any and what sum for damages?

..............................

..............................

Solicitors for the firstnamed
Defendant.

..............................

Solicitors for the saccndnamed
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OF HIS HONOUR MR. JUSTICE O'BRYAN

HIS HONOUR: 1In this action the parties have filed an agreed
statement of facts. References which I make to the facts
are derived from the statement. on 6th February 1976 the
plaintiff executed an instrument of mortgage in favour of
The Commercial Bank cf Australia Limited, now Westpac
Banking Corporation, (hereinafter referred to as the bank),
in respect of the whole of the land described in Certificate
of Title Volume 8542 Folio 360 (the land). The mortgage
was granted "in consideration of certain advances and
accommodation being granted by The Commercial Bank of
Australia Limited ... during the pleasure of the bank tc
the mortgagor ... and/or Zinaldi and Company Pty. Ltd. ..."
For convenience, I shall refer to Zinaldi and Company 2tv.
Ltd. hereafter as ‘the_debtor' which is the terminology used
in the mortgage to describe 2Zinaldi and Company Ptv. Ltd.

Five bills of exchange were drawn by Scholefield
Goodman & Sons Limited (Scholefield) between l7th August
and 23rd November 1976 and accepted by the debtor. The
bills were subsequentlv discounted by the bank as holder
and upon being presented to the debtor were dishonoﬁred.
The bank as payee then presented the bills to Scholefig1

: | A
as drawer, for payment. Section 62 of the Bills of

26,

10

20
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Exchange Act 1909 enabled the bank to recover from any
party liable on the bills and, in this instance, it chose
Scholefield. The bank duly recovered the amount of the
bills totalling S$.20,870.46 Pounds (approximétely) from
Scholefield, but Scholefield has been unable to recover
from the debtor. Scholefield, having been compelled to
pay the bills may recover the amount of the bills from
the debtor, as acceptor, under s.62, but, apparently there
are no funds available from that source.

On l6th August 1978 the bank démanded of the plaintiif
payment of all the principal monies and interest secured
by the mortgage. The mortgage encompassed all indebtedness
by the debtor and the plaintiff to the bank. The plaintif:

thersupon tender

(D

d to “he banx $20,877.11, the monies then

due to the bank

o
<

+he debtor and/or the plaintiff on the

(@)}

account current of %the plaintiff and/or debtor. At the
same time the plaintiff regquested the bank to executs an

instrument of Discharge of the Mortgage. The bank declined

entitlsd o an eguitable intsr=st in the land.

On 26th September 1978 Scholefield causad a caveat
to be lodged with the Registrar of Titles forbidding
registration cf any instzument aifascti

< .
:

L2 LOT2restT 17

and claiming an =2guitabd
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to its entitlement by statute or by equity to be assigned
or to have assigned to a trustee for it the right title
and interest of (the bank) in such land under and by
virtue of the mortgage ... the obligations of (the plaintiff)
to the bank under the said mortg#ge having been satisfied
and Scholefield being entitled to contribution from
(the plaintiff) in respect of its having discharged certain
oblrigations of (the debtor) to the bank which obligatiocns
were the subject of guarantee by (the plaintiff) under
the mortgage." 10
In April 1979 the plaintiff began an action against
the bank alone. Scholefield was subsecuently added as
a defendant to the action. 1In an amended Statement of
Claim the plaintiff seeks reliei as follows:
1. A declaration that Scholefield is not entitled to:-
(a) an assignment of the Bank's right, title and
interest in the said land under and by virtue
of the said mortgage or at all;

{b) contribution from the Plaint

’J
h
h
'l
O
(t
o)
M
[
w
g3
0]
e ]
ot

of the amount so paid by Scholefield to the 20
3ank under the said bills of exchange;

(¢) any estate or interest in the said land capable
of supporting the said Caveat or at all.

2. An order =hat Scholafield withdraw the said Caveat.

3. A declaration %“hat the 3ank is obliged to executs

an instrument of discharge of the said mortgage
R O,
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and to deliver the same together with the said

duplicate Certificate of Title to the Plaintiff.

4. An order that upon tender by the Plaintiff of

the said sum of $20,877.1l1 to the Bank, the Bank

execute an instrument of discharge of the said

mortgage in registrable form and deliver +the same

together with the said duplicate Certificate of

Title to the Plaintiff.

In its defence Scholefield asserts that it has teen

entitled as'against <he plainti

£f £o contributicon in

respect of the payment made by it to the bank and that

pursuant to s.72 of the Supreme Court Act 1958, or otherwise,

it is and has been entitled to reguire the bank to assign

to it or to a trust2e for it the security constitutad

the said instrument
it by the plaintiff

it is entitled.

o
<

of mcrtgage to secures the payment €O

ot

~he sum

for contribution to which

In a counter-claim Scholefield seeks the following

declarations:

1. That it is and

by the plainti

by it to

by exchange.

2. That it is and has

bank ¢

o]

security constituted by the instrument of mortga

h
h

the nank in

assign t©o it

in respect of the pavments nace

nas been entizled to contrizuticn

respect of =ach of the bill
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over the land to secure tha payment to it by %he
plaintiff of the sum for contribution in which
the plaintiff is liable to it.
When the trial commenced the bank, through its counsel,
indicated that it did not wish to present any argument to the
court and further indicated that it was willing to abide any
order the’ court might make in relation to the plaintiff's A
claim or Scholefield's counter-claim and the said mortgage.
In essence, the contest between the plaintiff and
Scholefield is whether Scholefield is entitled to contribution
from the plaintiff in respect of the amount it paid to the
bank. The plaintiff contends that, in the circumstances
that she tendered to and paid the bank on 23rd August 1978
all the monies that were at that dats due by the debtor
to the bank and which had been demanded by the bank, she
is entitled to receive from the banx an executaed instrument
of discharge of the mortgage. Scholefield contends that
the equity of the case requires the plaintiff tc share in the
loss it sustained, that is to say, to contribute to make
gocod the loss because the plaintiff and Scholefield wers

at all material times co-sursties and under co-ordinats

}—4

liabilities to make good the failure cf the debotor o pay

the amount due on the bills. The eguitable doctrine of

10

20
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Duncan Fox & Co. v. North & South Wales Bank (1880) 6 A.C. L;

Grevthorn v. Swinburne (1807) 14 Ves Jun 160; 33 E.R. 482;

Dering v. Lord Winchelsea (1787) 1 Cox Eg. Cas. 318; 29 E.R.
1184; and subseguent cases.

The submissions made by counsel were concerned with
the construction and effect of certain clauses in the
instrument of mortgage already referred to. It is, therefore,
necessarv to set out some of the clauses and ccovenants in
the mortgage. As I do so, I shall omit words which counsel
suggested are not relevant to the dispute. I shall
substitute for the expression "the mortgagor" the expression
"the plaintifi”.

" In consideration of certain advances and
accommodation being granted by the bank to the
plaintiff and/or to the debtor and/or of the bank's
having agreed not to require immediate payment from
the plaintiff and/or of the debtor of certain monies
which the plaintiff and/or the debtor is now indebted
or liable to the bank ... (the plaintifi) do hereby
covenant with the bank as follows:

"l1. To pay to the bank on demand the balance
for the time being owing by the plaintiff to the bank
on the account current of the plaintiff with the bank

and/or by the debtor on the account current of the

debtor with the bank and all and every other the sums

31.
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and sum of money (if any) which ... may hereafter
become owing from or payable by the debtor ... for
or in respect of any Bills of Exchange ... to which ...

the debtor is or may hereafter be a party and on
which ... the debtor is or may hereafter be liable ...
either primarily or only in the event of any other
person failing to duly pay the same which are or may
hereafter be discounted ... or which may for the time
being be held by the bank ..."

"1Q0. That in respect of all monies due by or on 10
account of the debtor and hereby secured:-

(2) As between the plaintiff and the bank the
plaintiff shall be a2 principal debtor for the whole

of the monies hereby secured.

(b) That the liability of the plaintiif shall not

be wholly or partially satisfied by the payment or
liguidation at any time hereafter of any sum of money
for the time being due upon the general balance of the
account of the debtor with the bank but shall extend

to cover and be a security for all sums of money at -3g

any time due to the bank therseon notwithstanding any

such payment or liguidation. And that it shall be
lawSul for the bank to grant to the debtor ... or ©O
any drawers ... of 3ills of Zxchange ... raceived

by the bank ... Dearing the name of the debtor and

[9V]
[\e]
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held by the bank any time or other'indulgence ce s
and that this mortgage shall be considered to be in
addition to any other mortgage guarantee or security
which the bank now has on which it may hereafter
take for the debts of the debtor ... and that while
any money remains secured by this mortgage the
plaintiff will not in any way claim the benefit or
seek the transfer of any such mortgage or security
w12. That the plaintiff shall not be antitled to a
discharge of this mortgage soO long as there is any
liability actual or contingent of (the plaintiff) to
~he bank under anv guarantese or other document
executed by (the plaintiff) .”

The pavment tenderesd to the bank by the plaintiif on

23rd August was the amount then owing &O the bank by the

debtor on the account current of the debtor with th hank.

(]

that stage the bank had recovered from Scholefield

amount of the bills so the debtor's account did not

1ude amounts due on the five bills of exchange. Wwhen

he bills wers dishonoured by the debtor, the sank, as

fi=2ld as

®

drawer. Were it not for Scholefield's aguitabla claim ©0
menefits under the mortgage by subrogation to the bank's

potantial rights as mortgages in rsspect oI the amount oz

H

bills paid by Scholefield,
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been entitled to a discharge of the mortgage on 23rd August.
The bank did not assert there was any contingent future
liability or any liability actual or contingent of

the plaintiff to the bank under any guarantee or other
document executed by the plaintiff on that date which

would have disentitled the plaintiff to a discharger

of the mortgage.

Mr. Merralls, one of Her Majestv's counsel, who
appeared with Mr. Karkar for the plaintiff submitted that
before Scholefield can establish an entitlement to the 10
benefit of the security constituted by the mortgage
it must establish not onl? a right teo contribution frcom
the plaintiff but also a right to be subrogated to the
bank's rights to the security provided by the plaintiff.
That is so, he submitted, because the plaintifi was not
a party to the bills and Schoiefield was not a party %o
the provision of the security to the bank by the plaintiff.
Any right to contribution which Scholefield may enforce
could only arise if the plaintiff and Scholefield ars
under co-ordinate liabilitiss to make good the loss 20
sustained by Scholefield upon the debtor's defzault, which
they are not, Mr. Merralls submittad.

Mr. Merralls referrsd to the rule of aguity that
'equality is =quity’ and zhe rules of contridbuticn between

co-sureties. Dering v. Zarl of Winchelsea (as abcove) appiied
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the principle between three co-sureties. Lord Chief Baron

Eyre held that contribution should be ordered even though
(a) the parties liable were bound jointly, jointly and
severally or merely severally to bear the common liability;
(b) the liability arose from separate instruments; (c)
each surety had assumed his liability in ignorance of any
prior sureties in respect of the same obligation; and

(d) each surety had assumed his liability in ignorance

of any proposals for subseqguent guarantees to Dde obtained
from others. (Meagher, Gummow and Lehane, Zguity Doctrirnes
and Remedies, para. 1005). In the present case

Mr. Merralls submits that, if the plaintiff and Scholefield
arsa co-ordinate obligors, their liability is severzal, it
arises from separate instruments, and each sursty assumed
his liability in ignorance of the cther's existence as &
surety past or future. A further principle rzferred to

in argument, ancillary to the rule of Dering, is that "a

sursty is entitled, in order to obtain contribution, to anv

on The Law of Principal and Surety, 4th editicn, 0.139;

Ex po. Crisp 1744 1 Atkin 133.)

M=
——bm

Mr. Mahconv of counsel Zor Scholefisld seeks tc appl:

principles propounded in the Duncan, fox case to the prasent

case. They ars axprassed succinctlv and corrsctly In the
folliowing zassage in Aga Ahmed aAsvanhanv v. Criso 1391 L.R.
Indian Appeals 24 at 29: "It is a rule of eguity that iZ
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the indorser of a bill of exchange pays the holder of it
he is entitled to the benefit of the securities given by the
acceptor which the holder has in his hands at the time of
the payment, and upon which he has no claim except for the
bill itself."

Mr. Mahony relies upon the reasoning of Lord
Selborne L.C. His Lordship distinguishes between three
kinds of cases, the third kind being: "those in which,
without any ... contract of suretyship, there is a primary
and a secondary liability of two persons for one and the
same debt, the debt being, as between the two, that of one
of those persons only, and not egually of both, so that the
other, if he should be compelled to pay it, wculd be
entitled to reimbursement from the person by whom (as
between the two) it ought to have been paid." He
contends that the present case falls within the third kind
of case formulated by Lord Selborne and that Scholefield,
beihg secondarily liable on the bills as drawer, has
the remedies of a surety to the securities held by the
bank in respect of the debtor's potential primary liability.
Mr. Mahony contends that Scholefield should enjoy
contribution from the plaintiff, who, whilst not liable con
the bills had guaranteed the liability of the debtor to
the holder bank.

The distinction which Mr. Merralls seeks to maintain,

36.
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as I understand his argument, relates to the status of

Scholefield on the one hand, as drawer of the 5ills, and
the plaintiff on the other as surety for the debtor in

his capacity as a customer of the bank. Mr. Merralls
contends that Scholefield was not a surety of the debtor
as drawer of the bills. Rowlatt (at 213) observed that:
"The drawer of an ordinary bill of exchange is not strictly
speaking, a surety for the acceptor, who will remain
primarily liable, although the position of a person liable
on a bill is clearly analogous to that either of orincipal
debtor or surety to the holder". 3vles on Bills (1l2th
edition) at 245 observes: "The acceptor is the principal
debtor, and all the other parties are suraties .for him,
liable only on his default". The point of the argument is
that, if Scholefield was not a surety of the debtor, it
could not be a co-surety of the plaintiff.

Mr. Mahony chose to describe Scholefield as a 'gquasi-
surety' entitled in equity to a right of contribution
because its obligation on the bills was co-ordinate with
the obligation of the plaintiff under the mortgage.

Kitto, J. spoke of "persons who are under co-ordinaca

liabilities to make good one loss (e.g. sureties liable

L13

|_4.

to make good a failure to pay the one debt) must share

=he burden pro cata. Albion Insurance Co. Ltd. v. G.I.0.
121

REASONS FCR JUDGMENT
19.3.83

37.
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An important question is whether the respective
liabilities of Scholefield and the plaintiff were of eqﬁal
status, i.e. co-ordinate. The expression 'co-ordinate
liabilities' is singularly unclear in meaning. 1In
Meagher - Equity Doctrines and Remedies, at para. 1006, the
learned authors observe that "there is a dearﬁh of
discussion as to the meaning of that phrase. 1In particular,
there are lacking judicial pronouncements as to whether
liabilities are not co-ordinate unless they are of the
same nature and attract the same remedies for enforcement”.

Mr. Merralls relies upon the fact that the plaintiff
could incur no liability on the bills. She was not a par<
to the bills and could not be sued otherwise than by the
bank under the mortgage. The plaintifi's liability is of =z
different nature from the liability of Scholafield. rfurther,
on default bv the debtor the remedy available to the bank 1s
statutory in nature, S$.62 of the Bills of Exchange Act, &s
against Scholefield, whereas as against the plaintiff it
arises out of contract. Under the mortgage, Mr. Merralls
_a:gués, the plaigtiff’s potential liability was in resspect
of the balance of the debtor's currsnt account. The
balance may be constituted by cheques drawn, DIrCmMissory

notes or bills of exchange as contsmplated by covenant 1.

-

~

The remedyv provided to the bank under the mortgage

is contanded by Mr. Merralls,

38.
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from the remedy provided by statute to a holder or payee
of a bill of exchange against the drawer as to render it
inequitable for a court to enforce contribution between them.

The decision in Molson's Bank v. Kovinsky (1924)

4 D.L.R. 330, was referred to by counsel. It was a decision
of the Appellate Division of the Ontario Supreme Court.

A promissory note had been endorséd by certain persons as
accommodation sureties. On the faith of their endorsement
the bank made advances to a customer. The bank also held
general cuarantees from another party in respect of the
custemer's account. The court held that a surety for a
particular portion of the principal debtor's debt and a
surety for the ultimate balance due to the orincipal
creditor after exhausting all parties and securities ars not
co-sureties for the purposes of the rule. Masten, J.A.,

in holding that the sureties and guarantors were not co-
sureties so as to bring into effect the equitable doctrine of
contribution between sureties, observed that all the
surrounding circumstances and the written documents may be
looked at to determine the legal liabilities of several
sureties between each other. In Molson's case when the
documents were examined, it was found that the guarantee Zor
the ultimate balance_of the account was a later obligation
in point of time than the liability on the note. That facz

also pointed to the view that the guarantor had become a

39.
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surety for a surety rather than a co-surety.

It is necessary then to examine the relevant documents.
Mr. Mahony contends that by Cl.10(a) of the mortgage the
plaintiff is liable to the bank as principal for the whole
of thé money secured by the mortgage. As the moneys due
under the bills by the debtor to the bank were moneys
secured by the mortgage (Cl.l) the plaintiff was in every
respect a surety for the debtor on the bills. Mr. Mahony
submitted that when the bills were disﬁonoured by the debtor
the plaintiff was liable to a demand by the bank because
it is expressly provided for in Cl.l1. The liability of
Scholefield as drawer of the bills was identical with the
plaintiff's liability because, in effect, Scholeifiield was
surety for the acceptor, Mr. Mahoney submits.

The application of the principles of eguity to the
agreed facts provides no simple or obvious solution to the
present case. The case has to be determined by asking the
gquestion whether the plaintiff and Scholefield are legally

liable to the bank as obligors in respect of the same

cbligation. If they are, then the Duncan Fox doctrine applias.

A modern statement of the doctrine is as follows:- "A

surety who has made payment of more than nis due prcporticn
of the common liability is entitled to have assigned to him
all +the creditor's rights and securitiss, whether satisiizd

or not, for the purpose of cbtaining contributicen including,

10
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apparently, securities rgceived by the creditor from co-
sureties, and he may recover contribution by means of thocse
securities". (Halbury 4th Edition Veol. 20 para 234). If
co-ordinate liability is not present equity doces not call
for ceontribution.

It ig clear, I believe, that Scholefield became
liable on the bills, not when the bills matured for payment
on the several dates in January 1977 .specified in the
agreed statement of facts but, upon dishonour by the debtor.
A+ that point of time, Scholefield became liable on the
pills at the suit of the bank. The obligation arose out
of S.60(1l) (a) of the Bills of Exchange Act.

"rhe drawer of a bill, by drawing it -

(a) engages that on due prasentment 1t shall be

accepted and paid according to its tenor,
and that if it is dishonourad, he will
compensate the holder el

The liability arose out of s.62 after dishonour. It
probably matters not whether one categorizes the drawer of

1 of exchange a suresty for the acceptor or a person
.

= -
PV

Hh

primarily liable on the »i1l o the holder. The plainti
liability, on the other hand does not arise out of the bills
or ocut of the 3ills of Exchange Act, as she was not a party

o the 5ills. Her liability could arise when the bills

matured and the bank called up the obligations imposed by
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the mortgage. The obligation of the mortgage is "to péy

to the bank on demand". So, a demand by the banx is a pre-
condition of liapility when bills matured. Clause 1 of

the mortgage expressly makes the plaintiff liable to pay to
the bank on demand the balance owing by the debtor on Ehe
account current of the debtor. The clause goes on to state
in the widest terms possible the many and vérious ways by

which the balance of the account might Dbe increased. COne

such way is, of course, "Bills of Exchange ... to which ...
the debtor ... is ... a party and which ... may be discounted
or paid ... by the bank." Clause 1 does not, in my view,

impose a primary obligation upon the plaintiff to pay on
a hill of exchange to which the debtor was a party, nor did
it make the plaintiff a surety on bills. Were it not for
the effect of clause 10(a) the suretyship imposed upon the
plaintiff by clause 1 would be in respect of the balance

owing on the current account of the debtor, after demand

by the bank. 3ut clause 10 (a) imposes a nigher obligation

8
it

and makes the plaintiff "a principal debtor for the whole of

h

the moreys hereby secured". However, the plaintiff is

¥

-+

iaple only for the balance of the debtor hut

o

s accoun
rhe balance might include zmounts due on bills.
Accordingly, in my opinion, the liability imposed

on the plaintiff 5

ot

r

(]

ctly reslatsd

=8

v the mortzgage is only ind

-

-

-
-

[
(o9

1

£
H

o bills of exchange. Whereas Scholafi

-l
ectly
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liable on the bills upon dishonour, the plaintiff is liable
to the bank for the balance of an account which might
include bills of exchange discounted or paid by the bank.
The obligations of the competing parties arose out of
separate and distinct subject matter. The bank had no
direct recourse to the plaintiff on the bills whereas it
had direct recourse %o Scholefield. Scholefield, on the
other hand had no diresct recourse to the plaintiff on the
bills.

In the circumstances, to uphold Mr. Mahony's argument

would, I believe, extend the rule in Deering and Duncan rox

beyond the limits ccntemplated by the judgments. I am

not to be taken as saying that the doctrine is rigid and
»

inflexible. In a number o©of cases, to which refsrence was

made, the doctrine applied. Cf. Cornfcoceot v. Holdenson

1932 V.L.R. 4; In re Donner Enterprises Ltd. (1974) 1 W.L.R.

1460; Commissioners of State Savinegs Bank of Victoria v.

Patrick Intermarine Accentances Ltd. (In Lig.) (1881)

N.S.W.L.R. 175. Because I am not persuaded that the

|-+

liabilities of the parties are truly of egual status the

parties her=s ara not co-sureties for the purpesas of the

It follows that the plaintiff succeeds on the claim

and the countar-clzaim will bHe dismissed. There will se

judgment Zcr the vlaintiif in the form of zhe declaration
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sought in paragraphs 1 and 3 of the amended Statement of

Claim. I presume that further relief will be unnecessary
in view of the attitude expressed by Mr. Hayes for the
bank before he depérted_from the case. Costs will follow
the result. The plaintiff's costs, including reserved
costs and the costs of Westpac Banking Corporétion are

to be taxed and paid by the defendant. Liberty to apply
is reserved lest some further relief is required by the

plaintiff.

44,
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No.9
PAGES TO BE TS SOAPLTT
THE CRIG:- Slutq¢M4ui Judgment In the Supreme
PURDIRTS T R IR Court of Victoria
QFFICE. No.9
DATED THISAL. DAY 05 1.5 Judgment - 10th
H March 1983

' &M PROTHONOTARY OF ma
- inewa SUPREME courTNO. ¢
JUDGMENT

THIS ACTION coming on for hearing before this Court on the 2nd of

February 1983 and UPON HEARING Mr. Merralls, one of Her Majesty's

Counsel and Mr. Karkar of Counsel for the Plaintiff and Mr. Hayes
of Counsel for Westpac Banking Corporation and Mr. Mahony of

Counsel for Scholefield, Goodman & Sons Limited AND UPON READING

the pleadings herein and the agreed Statements of Facts filed herein

AND STANDING ?OR JUDGEMENT until this day THIS COURT DOTH ORDER,

ADJUDGE AND DECLARE that:-

1. The second named Defendant is not entitled to:-
(a) An assignment of the rignt, title and interest of
Westpac 3Banking Corporation in the land more

D

particularly described in Carti

I+

icate of Titl
Volume 8543 Folio 360 under and by virtue of
instrument of Mortcage number G174231.

(b) Contribution from the Plaintiff to the axtant of
the amount so paid bv the second named Defendant to
tbe first named Defzandant under the bills of exchance

referred to in the

wn

tatement of Claim.
(c) Any 2state2 or interesst in the said land capables of
supporting Caveat H144211.
2. The first named Defsndant do axecute an instrument of
discharge of the said instrument of Mortgage and deliver
the same tcgether with the duplicats o &l

Certificate of Title to the Plalntlf:.i

N

(9]
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3. The Plaintiff's costs including reserved costs and the
costs of the first named Defendant be taxed and when taxed
paid by the second named Defendant to the Solicitors for
the Plaintiff and the first named Defendant respectively.

4. The counter-claim of the second named Defendant be and
the same doth stand dismissed.

5. Liberty to apply be reserved to all the parties.

BY THE COURT

Signature
MASTER 10

ENTERED the 31lst day of August 1383.

Signature
DEPUTY PROTHCNOTARY

VICTORIA VICTORIA VICTORIA
STAMP DUTY STAMP DUTY STAMP DUTY Seal

$3 $3 $30
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1 CERTIFY TI® TYTEWRIT No.lQ

PAGLES 0 : Notice of Appeal
THE Ckis '/wéazgiyyu;J
PURTUR.L G . I In the Full Court
OFFICE. q of the Supreme
DATED THISe2... DA 2y Court of Victoria
\ No.l0
. Notice of Appeal
o%)ejw PROTHONOTARY ORND: 5 7th April 1983

SUPREME COURT
NOTICE OF APPEAL

TAKE NOTICE that the Full Court of the Supreme Court of

Victoria will be moved by way of appeal on the first available
déy within =he meaning of the Rules of the Supreme Court or

so soon thereafter as Counsel can be heard by Counsel on
behalf of the abovenamed appellant for én Order that the whole
of the decision declarations and orders of the Court given

and made on the 10th day of March 1983 by the Honourable

Mr. Justice C'Bryan in acticn no. 2899 of 1979, namely :-

(a) A declaration that the appellant is not entitled to :

(1) an assignment of the right, title and interest
of the second respondent in the land described
in Cer-ificate of Title Volume 8542 Tolio 360
under and by virtue of an instrument of
mortgage dated 6 February 1976 executed by the
first respondent in favour of the second
respondent and registered at the Office of
Titles in dealing G174231 or at all;

(ii) contribution from the first respondent to the
extent of amounts paid to the second respondent
by the appellant as the drawer of certain bills
of exchange;

(iii) any estate or interest in the said land capable

of supporting a caveat lodged by the appellant

47,
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(b)

(d)

with the Registrar of Titles or at all;
a declaration that the second respondent is obliged to
execute an instrument of discharge of the said mortgage
and to deliver the same to the first respondent together
with the duplicate Certificate of Title relating toe the
said land possession of which the first respondent had
duly delivered up to the second respondent with the
said instrument of mortgage;
an order that the counterclaim of the appellant be
dismissed:; 10
an order that the first respondent's costs and the
second respondent's costs of and incidental to the action
and the counterclaim, including reserved costs, be

taxed and paid by the appellant; and

ct

an order that the first respondent have liberty to

apply for such further relief as she reguires -

aside and/or reversed and that in lieu thereof :-

Tt be ordered that the action of the Iirst responcent

be dismissed;

on the counterclaim of the appellant - 20

(L) it he declarsd that the appellant is and has been
antitled to contzribution by the first respondent
in respect of the payments made by it to the second
respondent in rsspect of each of =he b»ills of exchange

allaged in paragraph 10 of its Defence; and

48.
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(1i) it be declared that the appellant is and has been

entitled to require the second respondent to

assign to it or to a trustee for it the security

constituted by the said instrument of mortgage

in order to secure the payment to it by the first

respondent of the sum for contribution in which

the first respondent is liable to it;

it be ordered that the appellant's costs and the second
raspondent's costs of and incidental to the action and

the counterclaim, including reserved costs, be taxed and

paid by the first respondent;
an orcer be made as to the costs of this Appeal; and
such further or other orders be made as to the Full

Court shall seem proper -

AND FURTHER TAXE NOTICE that the grounds of this Appeal are

that :

(3]

)

The said decision, declarations and orders were
contrary to and wrong in law.

The Court in giving the sz2id decision znd making the

said declarations and the said orders actad on incorrect

las,

‘g
H
'J.
e
0
‘.4

e

-

In particular, and without dercgating Izom tae

generality of the foregoing grounds :

o :
a. T™he Court wrenglv constzued clause 1 of the said

. . - - + 1 .
iastrument of mortgage, as I0ilCWS

49,
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(1)

(1i)

(1i1)

The Court construed the clause in so far

as it related to the liability thereunder
of the first respondent for "the Debtor" as
limited to liability to pay to the second
respondent on demand tﬂe balance for the
time being owing by the Debtor on the
account current of the Debtor with the
second respondent.

The Court construed the clause as not
imposing on the first respondent a 10
separate liability to.pay to the second
respondent on demand any sum which was

owing frem or payable to the second

Ih

respondent by the Debtor for or in raspect

0of a bill of exchange to which the Debtocr

was a party and on which the Debtor was
liable and which was discounted or paid or
was for the time being held by the seéond
raspondent.

In construing the clause, the Court failed g
to accord their ordinary and natural meaning
or any meaning to the words "and" and

"other" respectively in the expressiop,

[

"and all and every other the sums and sum

iy

of money (i any) ...

(V)]
o
.
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(iv) The Court construed the clause in so far as
it related to bills of exchange to which
the Debtor was a party and on which the
Debtor was liable and which were discounted
or paid or were for the time being held by
the second respondent as providing no more
than an entitlement in the second respondent
to include the sum{s) owing from or pavable
to the second respondent by the Debtor in
respect of such bills in the calculation of
the account current of the Debtor.

{(v) The Court construed the clause as not
making the first responcdent the Debtor's
suretv in respect of sums owing Irom or
cayvable to the second resoondent by the
Debtor in resvect o0f bills of exchange to
which the Debtor was a party and on which
the Debtor was liable and which wers
discountad or paid or were for the time
being held by the seccnd respondent.

The Court wrongly held that the second rsspcendent

nad no dirsct recourse o the first rsspondent

if "the Debtor" as described in the said instrument

exchange as described in clause 1 of %zhe said

fu

Wl
4
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instrument of mortgage.
cC. The Court wrongly held that the liability imposed

on the first respondent by the said instrument of

mortgage was only indirectly related to bills

of exchange.

D. In rejecting the appellant's claim to be entitled

to contribution from the first respondent :-

(1) The Court wrongly tresated as significant
the distinction between the source of the
appellant's liability to tne second respondent,g
namely the bills or the 3ills of Exchange
Act, and the source of the first respondent's
liability to the second respondent, namely
the said instrument of mortgage.

(ii) The Court wrongly held that the liabilities
of the appellant and the first raspondent
for the failures of the acceptor of the saicd
nills of exchange to honour the said bills
were not co-ordinate or "of egual status".

(iii) The Court wrongly held that the ralationship 20
of the appellant and the first raspondent
to the acceptor of the said nills of
exchange was not such that the appellant
should reccver contribution Zrom the first

raspondant.

(9]
3]
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AND TO:

In the Full Court
of the Supreme
Court of Victoria

No.l0
Motice of Appeal

7th April 1983
(Contd .)

DATED this 7th day of April 1983.

PHILIP E. FOX
Solicitor for the Appellant.

The first respondent,
ard to her Sclicitors,
Phillips Fox & Masel,
46]1 Bourke Street,
Melbourne.

The second respcndent
and to its solicitors,
J.M. Smith & Zmmerton,
224 Queen Street,
Melbourne.




No.ll
Reasons for Judgment
IN THE SUPREME COURT No.

2899 of 1979
OF VICTORIA

BEFORE THE FULL COURT

In the Full Court of

the Supreme Court of MELBOURNE
Victoria
No.ll ——
R s for Judgment
zziiﬁkbruarylﬁs4 BEFORE THE HONOURABLE MR. JUSTICE ANDERSON,

THE HONOURABLE MR. JUSTICE FULLAGAR and

THE HONOURABLE MR. JUSTICE GRAY

BETWEE N:

SCHOLEFIELD GOODMAN & SONS LIMITED Appellant
(Defendant)
V.

CHARNA ZYNGIER Respondent
(Plaintiff)

- and -
THE COMMERCIAL BANK OF AUSTRALIA Respondent
LIMITED (Defendant)

JUDGMENT

(Delivered 29th February, 1984)

FULLAGAR, J.: This is an appeal as of right from a judgment and
orders of the Supreme Court given and made on 10th March, 1983,
after the trial of an action. The judgment and orders were
in favour of the plaintiff Mrs. Zyngier and égainst the
appellant-defendant Scholefield Goodman & Sons Limited which
I shall call Scholefield and which is a company incorporatad
in the United Xingdom. The other respondent to the appeal,

which I shall call the Bank, was also a defendant but it has

throughout adopted, as will appear, a neutral attitude to

BC.
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It is my understanding that the Bank named in the 1In the

. Full Court
proceedings has changed its name or gone out of existence of the
Supreme
upon a merger and that the appropriate respondent is Westpac cCourt of
' . ‘ Victoria
Banking Corporation Limited and, if this is so, appropriate No.ll
: . Reasons
amendments should be made to the proceedings before any orderer
is made on the substantive matters, or else there should be ggﬁ?ent
. : . Fehruary
proof to us in proper manner that the appropriate orders L84
(Contd,)

regularising the proceedings have already been made.

The Bank was represented by counsel before us but
its counsel told us that the Bank wished to take no part 1in
the argument and asked to be excused unless the Court should
decide to hear some argument from it. I now think that it
would have been wise for the Bank to have put before this
Court some submissions as to what is the proper construction
and effect of its mortgage instrument and what are the rights
inter se of the. two parties to it, but as the Bank has chosen
not to do this it cannot complain if the Court should give to
the mortgage instrument a construction or effect which is
contrary to the Bank's present understanding or intention.

There are a number of striking differences of a
material character between matters alleged and admittad on
the pleadings on the one hand and the agreed statement of facts
on the other hand, but we were asked to decide this appeal
upon the agreed statement of facts, supplemented by various
assertions and concessions of counsel, ;nd that is what I
think the Court should do. In January 1983 there was
apparently filed an agreed statement of issues which counsel

-
N = . < s o
ZSeIDre this Court were prepared to treat as substantiall:

\ \

‘\;gelevant.

=) | | | |

:29 The following summarises as briefly as may »e

understanding of the salient facts upon which the parties

(91}

5.
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3C.

wish a decision, and they are to be found in the most part
in the agreed statement of facts.

At the beginning of February 1976 Zinaldi & Co.
Pty. Ltd. (which I shall call Z Co. or the principal debtor)
was a customer of the Bank and I infer that it had been for
some considerable time, and I make this inference partly
from the facts set_forth in the agreed statement of facts
and partly from assertions and admissions by counsel relating
to the course of conduct of the parties to this litigaticn in
the course of business of 2 Co. On 6th February,

1976, Z Co.

10
was indebted to the Bank in a substantial amount but it does

not appear how that indebtedness arose Or was constituted.

We were told by counsel that Z Co. in a course of conduct as
part of its business at and about that time used to purchase
goods from overseas from or through the medium of Scholefield,
and that one of the ways in which the purchases were paid for
was as follows: Scholefield would draw a bill of exchange on
7 Co. payable in pounds sterling to the order of the Bank at
periods of three months or more after date with the intention

in both parties that 7 Co. would accept the bill and that the 29

sank would then discount the bill for Scholefield, the Bank

becoming the holder in due course. Then when the bill matured

the Bank would present it to 2 Co. for payment in Australian

dollars. It does not appear whether 2 Co. maintained an
ordinary cheque account with the Bank but it seems highly
orobable that it did so at all material times.

On 6th February, 1976, Mrs. Zyngier executed in
¢ the 3ank a mortgage of her Torresns sysctem lané and
it and the Cartificate of Title with tae 3ank. It
seems to me that the precise construction and effect of the 3g

instrument of mortgage is vital to this case but we did not

i
o))
.
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hear any extensive argument as to the meaning of its words In the

rull
or as to the precise rights and liabilities of the two partiescourt
of the
to it inter se in various possible events. A photostat copy supreme
Court
of the instrument of mortgage appears at.pages 26 ff. of the of
) Victoria
appeal book and the alleged copy starting at page 30 should ";“;{“
[0 %
be completely ignored because it contains numerous errors. ieas°ns
or
In fairness to those concerned it should be said that the Judgment

29th February

photostat mortgage is difficult to reproduce accurately, being éf821>
on B

very verbose and in very small print.

In the instrument of mdrtgage the mortgagor was
described as the mortgagor and the Bank was described as the
Bank and Z Co. was described as the debtor. The following
is an extract from clause 1 of the mortgage which contains
covenants by the mortgagor "and/or the debtor" -

"To pay to the Bank on Demand the balance for
the time being owing ... by the Debtor on
the account current of the Debtor with the
Bank and all and every other the sums of
money ... which the Bank may ... advance or
pay ... to or on account of the Debtor
or which now or may hereafter become owing
from or payable by the Debtor for or in
respect of ... moneys ... payable under any
contract or on any other account whatever

or for or in respect of any Bills of
Exchange ... to which the Debtor is or may
hereafter be a party and on which the Debtor
is or may hereafter be liable ... which are
or may thereafter be discounted or paid or
which may for the time being be held by the
Bank ... (all of which are hereinafter
included in the terms "principal moneys")."

The following is a summary of what I consider to be the relevant

portions of clause 2 of the mortgage -

= "That the Mortgagor will so long as any

- Of\§ principal moneys remain unpaid (but without
~, (v

>\ Pprejudice to the right of the Bank to enforce
§-ﬂf payment of such principal moneys and interest
v

2 i - ;
‘;le or any part thereof at any time) pay to the

Bank interest on the principal moneys for the

;;27/’ time being owing at the current rate from time

to time charged by the Bank on similar
advances ...."

ul
~J



The following is a summary of what I regard as the material

portions of clause 10 of the mortgage -

In the

Full nThat in respect of all moneys due by Or on

Court of account of the Debtor and hereby secured: -

the Supreme (a) As between the mortgagor and the

Court of Bank the Mortgagor shall be a

Victoria principal debtor for the whole of
No.1ll the moneys hereby secured.

Reasons for .

Judgment (b) That the liability of the mortgagor

29th February shall not be wholly or partially 10

1984 satisfied by the payment oI

(Contd.) ligquidation at any time hereafter of

any sum of money for the time being
due upon the general balance of the
account of the Debtor with the Bank
put shall extend to cover and be a
security for all sums of money at any
+ime due to the Bank thereon
notwithstanding any such payment or
liquidation. And that it shall be 20
lawful for the Bank to grant to the
Debtor or to any persons liable with
him or to any drawers acceptors makers
or endorsers of Bills of Exchange ...
or any of such persons ... and to
release any security already held or
which thereafter be obtained by the
Bank ... and that all dividends
compositions and payments received
from the Debtor or any such persons 30
shall be taken and applied as payments
in gross and that this Mortgage shall
apply te and secure any ultimate
palance that shall remain due €O the
Bank ...

(c) That a copy or statement of the account
of the Debtor in the books of the
Bank signed by the Manager for the time

being of the Bank ... shall be

conclusive evidence of the stats ot 40
accounts between the Bank and the

Debtor."

As a consequence ©of the way in which this appeal was conductag,

I have to state my view as to the proper constructicn and

affact of this verbose document without having had the
- .
VI ccfﬂ;}<3 ssistance of any submissions DY +he Bank therson Or any

extensive or detailed supmissions therson by the WO antagonists

pefore this Court namely Scholefield and Mrs. Zyngier.

B3C.

w
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In my opinion, in the opening words of clause 1 Tn the Full

Court of
of the mortgage, the expression "the current account of the the Supreme
. . Court of
Debtor with the Bank" is intended to refer to a current Victoria
cheque account of the Debtor. The clause then goes on to No.ll
_ Reasons
state all the other various integers which are to be secured :°F
_— Judgment
by the mortgage. However, what i1s secured by the mortgage ig 29th
. February
appropriately summarised in a very few words in clause 10 in %gséui)
on .

two ways, first by the words "money for the time being due -
upon the general balance of the account of the Debtor with
the Bank", and secondly by the words "any ultimate balance
that shall remain due to the Bank". This matter of
construction of the mortgage instrument is i1n my opinion
fundamental to the result of the litigation, and I have in
the end concluded that the mortgagor became by the instrument
a final or ultimate surety for liabilities of the debtor,
higher in degree than any party to a bill of exchange.

Between 17th August, 1976, and 23rd November, 1976,
Scholefield drew the f£ive relevant bills of exchange on Z Co.
for sums in sterling aggregating more than £20,000 payable to
the order of the Bank, and each of the bills was accepted by
Z Co. The bills matured on various dates and each of them
was dishonoured on presentation by the 3ank to Z Co. for
payment. After dishonour the Bank presented each bill :to
the drawer Scholefield which paid the amount of the bill to
the Bank.

We were given to understand that all these events
gad taken place prior te lsth August, 1378, on which dace
“here was a balance of about $20,000 Aust. owing = 7 To.
to the Bank as on the taking of a general account between
it and the Bank, but of course this sum did not include the

amount of the aforesaid dishonoured bills because in respect

W

2.



of them the Bank had been paid out by the drawer Scholefield.

In the

i‘;lthecourt On 16th August, 1978, the Bank demanded of the plaintiff

?:)ziimzf Mrs. Zyngier payment of all the principal moneys and interest

victoria  g.cured by the mortgage. By 23rd August, 1978, all the
R::;iis moneys and interest secured by the mortgage amounted to
iﬁ;ment $20,877.11 and the whole of that amount was made up by moneys
29th

February Owing by 2 Co. to the Bank upon transactions completely

éZi;iJ undisclosed in the facts before the Court - the amount was
simply owing as on a general accounting on all transactions
between Z Co. and the Bank for which the Bank had not been 10
paid by anybody. It is merely a misleading coincidence that
the digits for this amount of Australian dollars and cents
are almost exactly the same as the digits for the amount in
pounds sterling and pence of all the aforesaid dishonoured
bills, and it is a further misleading circumstance that in
the agreed statement of facts the amounts owing on the bills
are stated, presumably with the correct digits, but in
Australian dollars instead of English pounds sterling and
pence. In fact, because the digits should be in sterling,
the aggregate amount of the said dishonoured bills was much 20
higher than $20,000, but of course the Bank had been paid out
in regard to them.

The agreed statement of facts asserts that on

23rd August, 1978, Mrs. Zyngier "tendered and paid to the
Bank the sum of $20,877.11 ... and rsquested the 3ank to executs

an instrument of discharge of the mortgage." It is not clear

on the facts documented whether at this stage there were still

ransactions in hand and going forward between the Bank and
Co. to which the mortgage applied. However, the agreed
statement goes on to say that "the Bank refused to discharge 30

the said mortgage because of claims by Scholefield to be

BC.

[¢}}
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.



entitled to an equitable interest in the said land." It In the

Full Court
seems that Scholefield had, pefore this refusal, claimed to of the
Supreme
the Bank that Scholefield was entitled to contribution from Court of
Victoria
Mrs. Zyngier in respect of the amount of the five bills paid Yo .11
té it g% the Bank, and further claimed that Scholefield was izasons
r
entitled to an assignment of the mortgage either on general ;ﬁgéent
equitable principles or pursuant to s.72 of the Supreme Fl:giuary
Court Act 1958. (Contd.)

Dr. Pannam, Q.C. who with Mr. Glick of counsel

10 appeared before this Court for the appellant Scholefield

20

3n

conceded (and Mr. Merralls, Q.C. and Mr. Karkar of counsel
for the mortgagor agreed with this) that at the time of each
relevant dishonour by 2 Co., and at the time of each payment
by Scholefield, there were still other_transactions on £foot
petween 2 Co. and the Bank to which the mortgage related and
for which the mortgage secured the Bank, but we were given
to understand that these transactiéns nad all ended, and that
there were no transactions on foot between them, by the time
when this action (No. 2899 of 1979) was commenced by writ of
summons in April 1979. These are in my view important facts
which ought not to have been left to assertions by counsel.
The appeal book contains an amended statement of
claim deliyered 27th May, 1982, pursuant to an order of a
Judge made on 1l7th May, 1982, and it contains the original
and perhaps only defence of the original defendant Deing a
defence dated 13th August, 1979. The original defendant
?Qh was the Bank which is referred to in the documents now as

“i.the first def=ndant. The appeal bock also contains the
Tyl - . L. s
ikysunsequent defance and counter-claim on tne second (and new)

-

defendant Scholefield dated 16th September, 1982.

81,



This Court was asked by all parties to proceed upoen

In th , .

ESll © the footing that the facts in the agreed statement of facts

g?i;e were admitted on all sides, subject to various corrections

Supreme .

Court of made orally by counsel before this Court, and I refer now to

ZEEEEiE_ the pleadings only to see what relief was claimed therein.
No.,ll

Reasons The plaintiff claimed inter alia a declaration that

for

Judgment Scholefield was not entitled to contribution and was not
29th

February entitled to an assignment of the Bank's security constituted
EﬁiuiJ by the mortgage, and a declaration that the Bank was bound to
discharge the mortgage and deliver up the duplicate Certificate io0
of Title which at the time of the mortgage the plaintiff had
deposited with the Bank. The plaintiff also claimed an order
that Scholefield's caveat be withdrawn and an order that the
Bank, upon tender of the sum of $20,877.11, do execute a
discharge of the mortgage and delivered up the Certificate
of Title.

By its counter-claim Scholefield claimed a declaration
that it is, and has been since paying the Bank on the bills,
entitled to contribution from the plaintiff in respect of the
payments, and a declaration that it is entitled to require the 20
Bank to transfer to it the security constituted by the mortgage
in order to secure the payment to it by the plaintiff "of the
sum for contribution in which the plaintiff is liable to it."

Before this Court, as below, the Bank appeared by
counsel to say that it wished to put no argument and agreed
to abide by any order of the Court. Counsel added that he
would like to have the Bank's "costs position reserved".

Counsel for the Bank was given leave at the outset by this

Court to withdraw on condition that he would appear later

if required by the Court to address it, as to costs or otherwise. 3g

62.
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No witnesses were called at the trial and the learned

trial Judge, after hearing argument, gave judgment for a
declaration that Scholefield is not entitled to contribution
and is not entitled to an assignment of the mortgage and is
not entitled to any estate or interest in the mortgaged land
capable of supporting a caveat. He ordered that the Bank
execute an instrument of discharge of the mortgage and deliver
the same, together with the duplicate Certificate of Title,
to the plaintiff. Scholefield appeals but the Bank does not
appeal and it 1is joined as a respondent to the appeal.

Upon engquiring from counsel we were informed that,
since action brought, the Bank has taken the tendered money
from the mortgagor and has paid it by agreement with the
mortgagor into a suspense account bearing interest which will
be paid to the plaintiff if the judgments and orders in her
favour are upheld.

It seems fair to say that the Bank 1s now virtually
in the position of a stakeholder prepared to abide by any
order of the Court.

It is quite apparent (and counsel nefore us were
agreed) that the arguments before this Court were much wider
rhan those which were put before the learned trial Judge,

and =hat we nave been r

()

forred to a number of reportad decisions

+o which His Honour was not referred.

(3]

Jr. Pannam for the 2

g

pellant Scholefizld contended
that Scholefisld was 2ntitled on well established srinciplsas
-5 contribution from the plaintiff mortgagor Mrs. Zyngier.
Scholefield was a quasi-surety for the debt of Z Co. to the
3ank on the bill as acceptor, Scholefield being in that class

of situation lying "just beyond the border-line of suretyship"



In the which is referred to in Rowlatt on Principal and Surety,

Full

Court ond ed. at pp.6-8. Dr. Pannam said in effect, and correctly
of the . .. . L.

Supreme in my opinion, that Scholefield's peosition had all the

Court of

Viectoria attributes of a surety stricto sensu except the presently

No.ll irrelevant one that its execution of the pills of exchange
Rea sons
for as drawer could not be said to be wholly and solely for the
Judgment
25th purpose of affording security for the debt of 2 Co. (Compare
February
%954 the position of an accommodation party to a bill of exchange
Contd.) .

as explained in Rowlatt op. cit. at p.5 and p.7.)

Dr. Pannam then contended that Mrs. Zyngier was 1o
herself a surety for the debt of Z Co. to the Bank as acceptor
of the bill, pointing out that by clause 1 of the mortgage
instrument she covenants as follows'(inter alia) - "to pay to
the Bank on demand the balance now oOr hereafter for the time
being owing by the debtor (Z Co.) on its account current with
the Bank and all other'sums ... which may become owing from
or payable by the debtor ... for or in respect of any pills
of exchange to which the debtor may be a party and on which
it is or may hereafter be liable either primarily or in
default of another and which may be discounted by the Bank 20
or held by the Bank." Dr. Pannam contended (again correctly
in my opinion) +hat the right to contribution accrues tO any
person who. is equally liable with a second person for the
same debt such as the debt of a third person and where the
creditor can come with equal facility, either the first person
or the second person for that debt, and chooses to come upon

the first

ge

erson who pays the whole debt. This assumes that
£he paying person 1iaple is liable in the same degr=ae 25 the

non-paying person l1iable. The right to contribution is, as

ne contended, "bottomed on fairness and justice’ and is "thejq

result of a general aquity on the ground of equality of purden

3C.

54 .
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and benefit". We were referred to Dering Vv. Earl of wWinchelsea

(1787) 1 Cox 318, 29 E.R. 1184; Craythorne V. Swinburne (1807)

14 Ves. 160, 33 E.R. 482, and especially to Sir Samuel Romilly's

argument in reply; Stirling v. Forrester (1821) 3 Bligh 575, ¢

E.R. 71?; Ward v. Naticnal Bank of New Zealand (1883) 8 A.C.

755 at p.765 and Mahony v. McManus (1981) 36 A.L.R. 545 esp.

at p.551 per Gibbs, C.J. and at pp.558-9 per Brennan, J.
Dr. Pannam claimed that it would in no way affect the claim
of Scholefield for contribution even if the mortgagor's

10 liability had been expressed only in such terms as "to pay
all moneys owing by Z Co. to the Bank whether esacurrent
account or otherwise", saying that still the liability of
the quasi-surety Scholefield and of the surety Mrs. Zyngier

would be for the same debt. He referred to A.N. Spicer and Son

Pty. Ltd. v. Spicer and Howie (1931) 47 C.L.R. 131 esp. at

pp.184-6 per Dixon, J. where a contractual obligation DY
Spicer to pay £10,000 to Howie on the one hand, and a cdebenture
obligation by a company to pay Howie a total of £13,000 on the
other hand involved two liabil;ties to pay the same debt of
20 £10,000 to Howie.

I have been referred to no clearer summary of the
rights of a surety than that contained in the second editicn
of Rowlatt at pp.169-70 and it 1s perhaps as well to reproduce
that passage verbatim. It is as follows -

"I. As against the creditor, to have his remedies
exercised and his securities enforced

(a) Against the principal or sureties in
prior degree Wwith a view to the relie
in toto of the surety, and

Hh

(b) Against every co-surety with a view to
putting upon him his proportion of the
purden in relief of every other surety
pro tanto.




In the II. As against the principal debtor and sureties
Pull Court in a prior degree, tO be indemnified and to have
of the the remedies and securities of the creditor kept
Sunreme alive for that purpose.
Court of
Victoria III. As against co-sureties, to have rateable
contribution towards the deficiency payable to
No.ll the creditor, to have the remedies and securities
Reasons of the creditor kept alive for that purpose, and
for to have a rateable apportionment of payments or
;T;igment securities received by any surety from the debtor. 10
February These rights in their origin are all based
tziiﬁi) upon the equity of the surety, subject to the

3C.

paramount right of the creditor to be paid, to

have the powers of the creditor so applied as to
produce as far as possible an equitable result as
petween all persons liable; and the equitable
result aimed at is that the person who is primarily
Jiable should bear the burden in total relief of

the others, or, if there is a deficiency, that it
should fall equally upon those others who are 20
liable secondarily as regards him, and co-ordinately
as between themselves. These rights, therefore,
none of them necessarily depend upon a contract in
that behalf (though in many cases such a contract
could readily be implied from the facts) either
petween the creditor or principal and the surety,

or between the sureties themselves. They rest
solely upon the consideration that if, as between
several persons Or properties all equally liable

at law to the same demand, it would be equitable 30
that the burden should fall in a certain way,

the Court will so far as possible, having regard

to the solvency of the different parties, see that,
if that burden is placed inequitably by the

exercise of the legal right, its incidence should

be afterwards readjusted.”

Dr. Pannam then contended that, under the general
law as indicated in these passages, Scholefield had the right
against the creditor Bank to have its remedi=s exercised and
its secufities enforced against the co-surety Mrs. Zyngier 40
with a view to putting upon her her proportion of the burden
in relief of every other suresty pro tanto.

Tn Duncan, Fox & Co. v. North and South Wales Bank

(1380) 6 A.C. 1 the endorser of a bill, having paid the holder
3ank afier dishonour by the acceptor, found that the acceptor

had before the drawing of the bill given an equitable mortgage

(o))
[0}
’
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py deposit of deeds to the Bank to secure "the balance
for the time being owing to the said Bank by my firm
for discounts and advances and for all other moneys in
or for which the said firm, whether alone or jointly with
any other persons ... might from time to time thereafter
be or become indebted or liable on their account or which
the said Bank might at any time claim against the said firm."
It was held by the House of Lords, reversing trenchant
judgments in the Court of Appeal, that the endorser was

1o entitled to the benefit of the Bank's security against the
acceptor afforded by the deposited title deeds. But Lord
Selborne, L.C. said that this equity in the endorser
attached "when the bills overdue and dishonoured, and the
securities, are found together in the hands of the secured

creditor at the time when he regquires payment from the

endorser; when the creditor has no other transactions then
depending with the customer, and no claim upon the securities
except for the bills themselves, énd when the competition is
between the endorser and the acceptor only." Sir Sidney

g Rowlatt (see 2nd edition of Rowlatt p.205) summarised this
apparent limitation by saying that the endorser's entitlement
from the moment of receiving notice of dishonour by the
accaptor, to the benefit of securities then in the hands
of the creditor, is "subject apparently to the ligquidation

any other transactions between the creditor and the

"\
- )
o
rh

orincipal”. In passing I would observe that, if equity
stopped short of giving subrogation to securities where

to do so would necessarily wreck the security of the

creditor, one would expect it not to require the creditor



In the

:?ih:mmt to preserve equality between co-sureties by tak;ng only
ggs;?ff half from each where to do that would necessitate wrecking
Victoria  ¢he security of the creditor. I shall return to this
R::.;})i;s- matter when I return to the question of the rights of
iz;ment Scholefield to contribution.
;;zgary Dr. Pannam relied of course upon the Duncan, Fox
izgiﬁ") case and the later cases applying it as showing that
Scholefield on principle was entitled to the benefit of
the mortgaged security from Mrs. 2Zyngier in the hands of
the Bank, but in doing so he had to get over two obstacles, 10
one of which was Lord Selborne's limitation, because
Dr. Pannam conceded that, at the times of the notice of
dishonour to and the payment by his client there were on
foot other transactions (outside the relevant or any bills
of exchange) between the Bank and 2 Co. in respect of
which the Bank was seacured by the mortgage. The second
"obstacle" was perhaps more apparent than real. At the
time of the Duncan, Fox case, if not now, the rationale
behind the principle applied was that summarised at the
outset of the successful argument of Mr. Kay, Q.C. in 20
that case appearing at p.5 of the report - the endorser
upon discharging as surety (or quasi-surety) the primary
liability on the bill of the acceptors, "then became
entitled -0 sue the acceptors" - and suing them, to take
MR their property in execution. Part of that property would
| ﬁ‘:g?., be the securities left in the hands of the bankers who,
ﬁ¢€t{?\ if they recesived payment of the bills from the sureties
T (the endorsers), could have no right to retain as against
them the securities which had been deposited to cover the 130
LB. ;
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debt of the acceptors which they (the sureties) had (Contd .)

satisfied, and see, at p.l13 of the report, the Lord

Chancellor's citation from the case of Yonge v. Reynell.

Although this was based on the right of a surety to be

indemnified out of the property of the principal debtor,

Dr. Pannam was able to say that the paying surety in the

present case (Schélefield) became entitled to sue the co-

surety (Mrs. 2Zyngier) for contribution - "and, suing her, to

take her property in execution. Part of that property would
10 be the securities left in the hands of the bankers“,'etc;,

mutatis mutandis. I think that this argument is

logically correct.

As to the limitation requiring that no other
secured transaction be on foot betweeh the Bank and the
mortgagor, Dr. Pannam as I understood him contended that the
equity nonetheless attached at the time of payment by
Scholefield, but that it was an equity which was subject %o
all the prior rights of the Bank in the security and therefore
could not be enforced unless and until the Bank held (as it

20 does now) the securities unencumbered by the Bank's need to
enforce them in any way on its own behalf as principal
creditor. At the time of action brought by Scholefield, by

" its counﬁerclaim, the Bank was found in possession of the
securities with all transactions between it and the mortgagor
closed, and Dr. Pannam contended (as I understand him) that
the equity became enforceable at the moment when the Bank,
naving been throughout in possession of the security, ZIfound
itself paid out with no relevant transactions cending, this

moment having occurred (presumably) long before the date

of the counterclaim.

[92%
O



In the Alternatively Dr. Pannam said there was no need

Full Court - _
of the to worry about any supposed general law impediments upon
Supreme .
Court Scholefield's general law rights, if any, to take the Bank's
of
‘Victoria security and to use it against the mortgagor, because
No.ll Scholefield was given a statutory right by s.72 of the
Reasons
for Supreme Court Act, but he had to face the fact that that
Judgment .
29th section was in force in England at the time of the decision
February
1384 in the Duncan, Fox case as s.5 of the Mercantile Law
(Contd.) .
Amendment Act 1856. Dr. Pannam placed strong reliance,as 10
well he might, upon the recent and carefully reasoned decision
of Helsham, C.J. in Eg. in D. and J. Fowler (Australia)
Limited v. Bank of New South Wales (1982) 2 N.S.W.L.R. 879
which (subject however to a close comparison of the
respective mortgages in that case and this case respectively)
appears to be directly in point. The difficulty for this
Court arises to some extent out of the fact that we cannot
see the full terms of the mortgage in that case, and to a
larger extent out of the fact that we have heard arguments
by Mr. Merralls for the mortgagor, Mrs. Zyngier, that were 20
apparently not put in the D. and J. Fowler case.
Mr. Merralls did not dispute the general logical
coherence and accuracy of Dr. Pannam's arguments as I have,
I hope not unfairly, represented them. But he disputed the
ultimate foundations upon which the arguments rested.
Mr. Merralls contended, first, that Scholefield was not a
surety at all, and that therefore it could not be said that
ffé?;iﬁkx Mr. Scholefield and Mrs. Zyngier were co-sureties, and that

therefore Scholefield could not avail itself of the rights

of co-sureties to contribution under the general law, or 30

the rightsof co-sureties under the general law to the

70.
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keeping alive and use of securities, nor the rights of co-
sureties under the statute to assignment of securities.
This submission of Mr. Merralls was made in two alternative
ways, 1 think on final analysis. In the first place he
éontended, as I have said, that the rights in guestion
belonged only to a co-surety stricto sensu, that is to say,
to a co-debtor who was.a surety stricto sensu, and that a
mere drawer of a bill of exchange is not such a surety,

as the passages cited from Rowlatt establish. In the
second place and alternatively, if the first submission
failed, still gg-suretyship did not exist because the two
alleged co—su;eties were not surety in respect of the same
debt; Scholeﬁield was surety on a bill of exchange for the
amount of the bill, whereas Mrs. Zyngier was surety only

for a balance of general account in gross between Z Co.

and the 3ank. As a variation of this alternative argument
ne contended that if Mrs. Zyngler was a surety for the amount
of the bills in any sense, she was such a surety for the due
performance on the bills not only of Z Co. but of all other

parties to the pill who might be liable, including in the

present case Scholefield itself. Je referred to the
judgment of Masten, J.A. in the Appellate Division of the

Supreme Court of Ontario in Molsons 3ank v. Xovinsky (1924)

4 D.L.R.330 and especially the following cassages at op.331-2:

"I also concur in the dismissal of the
appeal, but am unable to adopt the view that
the appellants werza 2ver entitled 0
contripution from the guarantors named in tae
two agreements oIi gJuarantee given 0 the bank
on October 29, 1919. ... It is true that jBe!
appellants were sureties to the bank, and that
the guarantors were also sureties, but I am
unable to reach the conclusion that they were
co-sureties so as to bring into effect as
“etween the appellants and the guarantors the

0

-



In the equitable doctrine of contribution between

Full Court sureties .... In the present case the
of the inference which I draw is that the appellants
Supreme and the guarantors are not co-sureties liable
Court of to contributicn inter se. Aamong other
Victoria considerations which lead me to that
No.ll conclusion, I observe that the foundation of
Reasons the whole doctrine of contribution is the
for common liability of the sureties of the same
Judgment debt. The fact that one surety may be 10
29th liable for one part of the total indebtedness
January and the others for all will not prevent the
1984 application of the principle, the contribution
(Contd .) in such case being limited to that portion of
the debt as to which there is the common
liability, and the right to contribution arises
not from contract but from an equity flowing
from the relation between the parties. But
when one surety is surety for a definite part
of the debt (e.g. as here, a certain Promissory 20

note), and the other for the ultimate balance
due to the banker by the customer, the situation
points to the view that the latter is not a
co-surety, but a surety for the surety.”

Finally Mr. Merralls submitted that, on the authority of the

Duncan, Fox case, the party paying on bills, even if entitled

to contribution, had no right to assignment or use of the
creditor's securities against the "general" surety at any
time at all if there were still on foot, at the time of 30
payment, other transactions between the creditor and the
"general" surety which were still subject to the security.

In my opinion, there can be no right to
assignment of securities, at all events in a case such as
the present, unless it is seen as an aid to enforcement of
a right to indemnity or a right of contribution against the
mortgagor. Further, as I have concluded that there was no
right of contribution or indemnity in Scholefield against the
mortgagor at the time when it paid on the bills, the appeal
must in my opinion fail. As at present advisad I would 40

go so far as to say that Mrs. Zvngier was a surety Zfor the

performance of their duties as surety of all persons liable

L3.

72.



In the Full

Court of
on the bills; that is to say, she was a surety in a the Supreme
Court of
different degree from the suretyship of the drawer Victoria
Scholefield and, if Mrs. Zyngier had paid the full amount No.ll
Reasons
of the ultimate balance owing on general account to the for
Judgment
Bank, and that general ultimate balance had included the 2°9th
: February
amount of the relevant bills of exchange, she then would %§:4ui)
n .

have been entitled not to contribution but to indemnity
from the parties otherwise liable on the bill and thus
" from Scholefield.

10 No right of indemnity in Scholefield against
Mrs. Zyngier could possibly be maintained - indeed -that
boot must be if anywhere on the other foot, as Masten, J.A.
in Canada suggested. As the learned trial Judge observed
in his reasons for judgment, if Scholefield was not at the
time of payment entitled to contribution from Mrs. Zyngier
then it is not entitled, either under the general law or
by statute, to the use of or an assignment of securities
held by the Bank from Mrs. Zyngier.

In my opinion Dr. Pannam was correct in his

20

submission that for all relevant purposes here Scholefileld
should be regarded as a surety for the liability of 2 Co.
on the bills of exchange, and that for all present purposes
it is in.the same position as a surety stricto sensu, under
the statute as well as under the general law.

As Rowlatt points out, the endorser or drawer
liable on a bill of exchange is not in the complete sense
a surety for the acceptor, "although (on grounds independent
of suretyship) he is discharged by +time being given to the

acceptor, and is only liable on his default, and althcugh,

after the bill has been dishonoured, he is entitled as
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against the acceptor to securites covering the bill

given by the acceptor and in the hands of the holder, and
although, even if not the holder in the bill, he can reéover
over against the acceptor any sum paid by him in his
exoneration. But an accommodation party to 2 bill of
exchange known to be such is ... a surety in every sense,
inasmuch as his l1iability on the bill was only undertaken

to afford security for the debt of the party accommodated."”

See Rowlatt on Principal and Surety 2nd 4. pp. 6 and 7.

As Rowlatt points out however, although the 10
ordinary drawer of a bill of exchange is not a surety

stricto sensu for performance of the acceptor's obligation,
nevertheless he belongs to a class of persons (now called =

by some "quasi sureties") of whom it may be said that there

is a primary and secondary liability of two persons for one

and the same debt (in the drawer's case, of the acceptor

and of himself respectively), "the debt being, as cetween

the two, that of one of those persons only and not equally

of both; so that the other 1f he should be compelled =o pay

it would be entitled to reimbursement by the person DY whom, 20
as between the two, it ought to have been paid. Such persons,
when both have become liable to the creditor and it is in his
choice upon which t2 put the surder
o one another which gives rise to an aguity identical with
one which exists between principal and surety - namely that
securities given by the primary Gebtor are atiributapble in

~he hands of 2he creditor o ~ha satisfacticn of the debt,

(o8

and do not go back to that debtor or nis general credizcrs.”
The position of Scholefield, «hen, is of a

person who 1is liable on a secondary liability for the debt 33

)
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of the acceptor who is liable on a primary liability;
that is the position between it and the acceptor Z Co.,
although the creditor Bank can come against either of them,
and Scholefield's relationship with the acceptor is one
"which gives rise to an equity identical with one which
exists between principal and surety”. It is in my view
immaterial that a statute such as the Bills of Exchange
Act may provide (e.g. by s.62) for scme of the remedies which‘
equity or the law merchant would otherwise give. To this
Lo class of 'muasi sureties”", to which Scholefield belonged,
belong also "the transferor of shares who is liable by statute
under certain circumstances to pay calls if the tansferee
does not, the owner of goods which by the law of distress
may be made liable for the rent of the premises upon which
they are, a lLessee liable under the covenants of a lease
assigned, a mortgagor liable for the mortgage money aiter
a sale of the equity of redemption" - Rowlatt op. c<it. at
.8 says that none of these can be classed as sureties,
"though in each case the liability is a secondary one and
20 in each case the person secondarily liable has upon payment
the right to be reimbursed by the person primarily liable,

founded upon the same principle as the right of a sur2ty to

th

sue the principal for the money paid by him."

I+ woculd seem to me to be a very curicus intenticn
in the legislature, in a beneficient enabling statute which
courts of high authority have said shoulé be liberally
construed to advance the remedies intended, %o shut out of
the section persons who for all relevant purpcses have all

the rights of a surety stricto sensu and are as much in need

of a remedy as true sureties. The position cf Schole

Hh

ield
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as against the creditor and the debtor seems to me to
disclose every relevant reason for treating it as a "person
being surety for the debt of another" within the section,
and there has not been put to me in argument any reason

for excluding mere drawers or endorsers of bills on the one
hand and allowing in accommodation parties on bills on the
other hand.  In m? opinion the words of the section, "being
surety for the debt or duty of another”, should be construed
as including persons in the class of "gquasi sureties" dealt
with by Rowlatt 2nd Ed. at pp.6 and 7. Certainly I 10
consider that a "quasi surety" who nhas paid after dishonour
on a bill is from that moment on to be treated in every
relevant way as a surety both under the statute and under
the general law principles. With respect, I prefer this
view to that primarily adopted by Helsham, C.J. in Eg. in

D. and J. Fowler (Australia) Limited v. Bank of New South

Wales (supra) at p.884, but I observe that His Honour expressly

reserved the question whether a person in Scholefield's
position was a surety within the section.

Batchellor v. Lawrence (1861) 9 C.B. (N.S.) 543 20

and 142 E.R. 214 was a case where a person who was jointly

3
liable with other persons paid the debt in circumstance
where, before the statute, the fact of payment would have
been a par to recovery from the others of contribution and

a sar to enforcement in that behall of the craditors'
securities. The others, being defandants to the proceedings
by the payer, took the viaw that zthe statutory words,

"and such payment or cerZormance so made by such surety

shall not be pleadable in bar", appear to ralieve only a

surety who pays and not a co-debtor or co-contractor who 30
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pays - in other words, the guoted clause does not add

after "surety" such words as "or co-contractor or

co-debtor" - and the contention was that payment therefore
was a bar as against a paying co-contractor or co-~debtor,
though not as against a "surety”. The court disposed

of this argument by saying that this"very beneficial
enactment” should be liberally construed to advance the
intended remedy, and that the word "surety"” in the clause

in question was quite apt to include a co-debtor who had paid
the whole debt or more than his just proportion. It is true
that the judges did not need to consider the ambit of the
words "being surety" in the earlier part of the section, but
the whole court saw no difficulty in giving to "surety" in
the latter part of the section a very extended ambit indeed.
It seems to me to be a smaller step, and every bit as well
merited in order to extend the intended remedies to all those
formerly under the same disadvantages, to construe the
earlier words "person being surety for the debt of another"
as covering a person who is a "quasi surety" of the class
referred to in Rowlatt (supra) and who under the general law
had against the principal creditor the same right of indemnity.
and against a surety in equal degree the same right of
contribution, as did a surety stricto sensu.

I think that s.72 ccntains only one relevant
limitation that was not conceded by Dr. Pannam. I consider
that it does not extend the statutcrv rights to any perscn
other than a payer who (but for the general law affect of
payment) had a right of indemnity or constribution against
the giver of the security. See ver Erle, C.J. in

Batchellor's case 9 C.8. (N.S.) at the beginning of .55 =
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LB.

"It seems to me that the very object of the statute
was to give the co-surety or co-debtor a prompt or
efficacious remedy for obtaining such contribution."

In my opinion the right to contribution (or
indemnity), without which no right to assignment of
securities can ever accrue, must exist at (or immediately
after) the moment of payment by the paying co-surety, or it
will never exist at all. And in the present case I am of
opinion that, at the time of payment by Scholefield, it had
no right of contribution from Mrs. Zyngier. This conclusion g
of mine turns ultimately on the construction of and effect
to be given to the instrument of mortgage when read as a whole,

and I repeat that this was a matter upon which we received

not a great deal of argument.

I do not find it easy to express the conceptions
which I think dictate the result at which I have arrived,
but the matter might perhaps be tested or expressed in one
or two different ways. In the first place, the right to
contribution is "bottomed in equity", and equity requires
mutuality. Yet in my opinion Mrs. Zyngier could never have
claimed contribution from Scholefield without in the first 20
place paying off not simply some amount eguivalent to what
was outstanding on the bills but the whole general account
of the Z Co. with the Bank. That is to say, if one assumes
that there was no liability as a surety in Mrs. Zyngier as
of a higher degree than any liability of Scholefield, still
the fact is that Mrs. Zyngier could not obtain contribution
until she could prove that she had paid the amount of the debt

which was the same amount as the liability of the bills.

In my opinion she could never do this without paving the

78.



In the Full Court 2f <=he
Supreme Court of Victoria
No.l
Reasons for Judgment 29th

February .3984 (Contd.)

whole of the general balance of account. In ay opinion,

as a matter of construction of the instrument of mortgage,

Mrs. Zyngier could never have been called upon by the Bank

to pay the amount of the bills, as distinct from some amount

“in gross", unless she was at the same time called upon to

pay the amount of the whole general account outstanding

including the amount referable to the bills. In my
Mrs. Zyngier could never have claimed contributiocn

Scholefield on any basis, unless and until she had

opinion,
from

paid off

(@)

the whole of the general account, for conly then could it Dbe

said that the amount necessary to discharge the bDills must
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‘'Scholefield:

to demand anything other than a payment by the mortgagor
of the whole "ultimate balance" due to the Bank, i.e.

as on a general accounting of all matters between the
mortgagor and the Bank and the debtor and the Bank.

Upon the whole I have concluded that the Bank could demand
a part of the total liability but, even upon that view,

I am of opinion tﬁat all it can demand is a sum in gross,
for example,

$10,000. Thus there could be no "choice"

by the Bank to come against Scholefield for the amount of

the bills in the sense of a free exercise of an election by
the Bank to come against one surety for the bills rather

than another, rather it was

absolutely necessary to come
against Scholefield or else to bring all its other relevant

transactions to an end. I1f

the amount of the relevant bills
was $30,000 it could not be said at any stage in my opinion
that upon paying $30,000 (in whatsoever terms demanded)
Mrs. Zyngier would have a right of contribution against

at no time before any payment by her of the
whole general balance could it be said that she had in any
sense paid the debt for which Scholefield was surety. OneA
of the consequences of this state of affairs is that it
cannot be said that there is any mutuality in the rights

of one élleqed co-surety and the other for contribution.

As I have said before, the whole case comes
down in the end I think to a difficult question of con-
struction of the mortgagé instrument, and I have in the end
concluded that under it Mrs. Zyngier is, despite the
language of clause 1, not a surety for the debt of Z Co.
on the bills of exchange but for a different debt only,

namely the whole debt of Z Co. shown as on a general

80,
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account between the Bank and Z Co. The right of
contribution against co-sureties, on the other hand, exists

only —=tween sureties for the same debt.

In Dering v. Earl of Winchelsea (supra) Lord

1

1é&-r =zaid - "The creditor who can call upon all shall not

o

N

e z= liberty to fix one with the payment of the debt; aﬁd
upo= =3ae principle requiring him to do justice, if he will
not, =he court will do it for him". In my opinion the Bank
waz not a creditor who could call upon Mrs. Zyngier to pay the
10 Gez— Z%or which Scholefield was surety, but was a creditor who
co=_% only call upon her to pay the whole, or a portion iIn

grZE, of a general balance of account between 2 Co. and the

Basr - If whilst other debits and credits existed €I

3

e B3ank

-

ortion 1n

O

nas -7zlidly called upon Mrs. Zyngier to pay a

o)

groE=, albeit precisely egual to the amount then due by

7 ©s. upon the ralevant bills,

she could not in my opinion

“a-;e maintained any claim Lo contribution against Scholefield.
ha

[¢ the creditor had to demand and the morTgagor nad to zay,

tre whole general balance between debtor customer and creditor

20 3ank in order to discharge the bills and in order to lay a

zoundation for a claim to contributicn, then tahese circumstances
alone demonstrate, in my opinion, that

LR )

were not liable for the same debt, 2nd i

~ot (wizhin the meaning of the ccntribution docctrine sroresed)

at liberty to call upon either for payment, and that the

1:iapilizy of the two alleged surstlaes was n

o}

T Co-—-

9]
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3.

would bo offending natural justice by declining to close
off the whole complex of debits and credits in a continuing
relationshir with the debtor customer by calling up the
entire ba_znce owing on a general account.

It is probably only repetitive, but it may assist

to clariZx those considerations which appeal to me, by

taking pciz=ts of distinction from the Duncan, Fox case (supra)

In Duncan Fox each of the two contestants was

liable tc the creditor on the bill of exchange. The
security was to secure whatever might be owing from the

mortgagor <o the Bank. Therefore, on notice of dishonour

to the ercorser-appellant, the mortgage was held by the Bank

i - LR Y

to cover =ne bills of exchange, gua bills of exchange, and,

on paymernt by the endorser, the endorser was entitled to
+he bills so as to sue on them against the mortgagor whose

liability on_them was secured by the mortgage. And at the

time of %this happening "the situation was so cleared up"

petween the Bank and the mortgagor that the 3ank had,

the right to come on the endorser for their bill of exchange

liability, a right to come on the mortgagor ZIor the bill of

exchange liability.

In Duncan, Fox at ©.19

Lord 3lackburn speaks of

the creditor having the right than one

to come upon more

person for the payment of the debt, and this must be the

same debt, and in the present

case the 3ank had nc right Lo
come upon the mortgagor for the bill of exchange liability

of Z Co. to the 3ank, ~he wnole general zalance

but only Zor

V8]

of account or 2lse for some unallocated 2ortion 1n gIoss.

In Duncan, Fox at p.22, Lord Watson (speaking oI

the notice of dishonour)

said that indubitably the bankers

3 -
n <

(D

rms of the mortgage, to apply the balance of

32.
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their securities in extinction of the indebtedness of

the mortgagor, but in my view that 1s not so in the

present case. If the Bank in the present case, with a

general balance over and above the bills outstanding, had

said to the mortgagor, "Pay me the amount of these Iive

bills of exchange aggregating $30,000" - and she had paid

$30,000 - that would not have discharged the bills,

whether or not the Bank had then purported to "appropriate'

the payment to the bills in its own accounts - in orcder for
10 the bills to be discharged it would have to make some agree-

ment (whether ultimately dependent on estoppel or not) not

only with the mortgagor but with those whose rights depended

upon the bills and their endorsements and upon

ct

he history

T

of the bills. At p.19 Lord Blackburn spoke of the rule
that, "If several persons are indebted and cone makes the
payment, the creditor is bound in conscience...to give the

party paying the debt all his remedies against the other

ct

debtors", but the only remedy of the Bank against the
mortgagor in the present case was to call up the general
20 balance of the account, and calling up that, in whole or
in part in gross, was something which its conscience did
not bind it to do, for that would be too harsh an obligaticn
upon the ‘Bank -~ i1t is again observed that calling up a mere
part (egual in fact to the bill liability) of the general
balance in gross would not discharge either the drawer
Scholefield or the 2 Co. or the mortgagor upcn any liability
in respect of £he bills of exchange withocut some further
agreement expressed or implied.

It is to be observed also that Lord Watson at p.21

regarded it as a "special circumstance, of vital importance
33.
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to the decision of the case", that "at the time when
the bills in gquestion matured, the bankers had brought
their dealings with the acceptors to a close". That was

important in the Duncan, Fox case because the executors of

equity, in deciding whether to permit the surety to take
hold of and use against the debtor the securities held by
the creditor, needed first to be assured that such action
by the surety did not unfairly prejudice the creditor
himself whose relevant rights were of course paramount.
In my opinion the same general considerations apply to 1o
the gquestion whether and when equity extends the right toO
contribution. To nold in the present case that a mere
payment Dby the drawer at any time, that is to say whilst
all the Bank's transactions with Mrs. Zyngier and with
7 Co. were going forward, entitled the drawer forthwith
to contribution from Mrs. Zyngier, would in my view pe an
unwarranted and narsh interference with the sank's legal and
equitable rights.

Quite apart Irom all the foregoing considerations,
I am of opinion that, upon the proper construction of the ;g
mortgage instrument, Mrs. Zyngier became a surety to the
sank for the periormance of their obligation by (amongst
others) 'all persons who were 1iable on the bills 0f exchange.
In other words, to use the words of Masten, J.A. in the
Canadian case sarlier cized, I think the true constructicn
of the document 1is such as to make Mrs. Zvngier, as against
Scholefield, not a co-surety Syt a sursty for a surety.

Tor these reasons I consider that :tle appellant
Scholefield was not entitied to contributicn from

Mrs. Zyngier at the time of payment DY Scholefield on the j3g
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In the

bills, and that Scholefield is not now entitled to have Full
) . . Court
assigned to it, or to use for its purposes, the security of the
. Supreme
of the mortgage from Mrs. Zyngier to the Bank. Court
of
I would dismiss the appeal and order that the vyjctoria

costs of the respondent be taxed and paid by the appellant. No.ll
Reasons

I would direct that this order be not éassed or entereaq for
’ Judgment

until one of the members of this Full Court sitting in 29th
February

Chambers has by order certified as to the joinder of the tggztd)
proper respondent to the appeal other than Charna Zyngier, .
on application to such Judge by one of the parties, and
that each Judge be hereby authorized to dispose of such

application and the cost thereof.

CERTIFICATE

I certify that this and the thirty-one
preceding pages are a true copy of the

Reasons for Judgment of the Fmbaﬁﬁ/v J 1~ Ay
Full Court

( ANDERSON, FULLAGAR, GRAY, JJ.

Associate
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o



No.l2

o JUDGMENT
T T e T
Tt - T I A R R
In the Full Court of the
Supreme Court of Victoria
No.12 .
Judgment - 29th Fekruary 1984 BETWEEN:
SCHOLEZFIZLD COOOMAN AND SONS_LIMITED
Appellant
{Secondnamed Defendant;

rirstnamed Respondent
(Plaintiff)

- and -

WESTPAC BANKING CORFORATIOH

Seccndnamed Respondent

(Firstnamed Defendant] 10

JUDGMENT OF THE FULL COYRT ON APPEAL
COMPRISING THEIR HONOURS MR. JUSTICt ANDERSQON,
MR. JUSTICE FULLAGAR AND MR. JUSTICE GRAY
WEDNESDAY THE 29TH DAY OF FEBRUARY 13854

THIS APPEAL coming on to be heard on the 13th, 14th, i5th and 15¢th

days of December 1983 and UPON READING the Appeal 300k herain and

UPON HEARING Mr. Pannam one of Her Majesty's Counsel and Mr. Giick

for the Appellant (Defendanzt) and Mr. Merrails one o+ Her Majesty's
Counsel and Mr, Oerham for the Ffirstnamed Respondent (Plaintiff) and
Mr. North of Counsel for the Secondnamed Respondent {Ffirstnamed 20

Defendant) THIS COURT ORDERED  that this matter sncuid stand For

judgment 2nd this matter standing for judgment this day accordingly,

THIS COURT FURTHER ORDERS as failows:

1. Tha®t the Appeal nerz2in ne dismissed.

2 That the costs of bSoth Resoondents be taxad

e SUPREME ¢ oo
7o At~ YICTORIA

s A= " . "
jif( SEANMP N Y ﬁMgDLTY

-----




In the Full Court of the
Supreme Court of Victoria

No.l3
IN THE SUPREME COURT Order Granting Final Leave to
OF VICTORIA Appeal to Her Majesty in Council
BEFORE THE FULL COURT _ 14th June 1984
ON APPEAL FROM THE SUPREME COURT
C. VICTORIA No. 2899 of 1979

BETWEE N:

SCHOLEFIELD GOODMAN AND SONS LIMITED

Applicant
(Appellant)

(Secondnamed Defendant)
- and - '

CHARNA ZYNGIER

Respondent
(Firstnamed Respondent)

- and -

WESTPAC BANKING CORPORATION

Respondent
(Secondnamed Respondent
(Firstnamed Defendant)

ORDER OF THE FULL COURT OF THE SUPREME COURT
OF VICTORIA COMPRISING THEIR HONOURS

MR. JUSTICE ANDERSON, MR. JUSTICE FULLAGAR
AND MR. JUSTICE BEACH MADE THURSDAY THE
14TH DAY OF JUNE 1984

UPON HEARING Dr. Pannam one of Her Majesty's Counsel and

Mr. Glick for the Applicant and Miss. Korman, solicitor for the
Firstnamed Respondent and Mr. North of Counsel for the Secondnamed

Respondent AND UPON READING the Notice of Moticn herein dated

the 12th day of June 1984 and the Affidavit of Helen Jeanette Lewin
sworn the 5th day of June 1984 and filed herein and the =Zxhibit

thereto, THIS COURT DOTH ORDER:

1. mhat final leave be granted to the Applicant to appeal frcm

-

the Judgment of the Full Ccurt in this ac%icn pronounced and
made on the 29th day of February 1984 to Her Majesty her

heirs and successors in her or their Privy Council.

—,

B A
. ‘/;’ a
2. That the costs of this application and the Orders herein ce* -« -~

.S

37. B
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costs of the appeal.

That all parties have liberty to apply.

VICTORIA  VICTORIA VICTORIA
STAMP DUTY  STAMPDUTY SR TORI 0 STaniP DUTY
- T, !' . .

[ 38 ’

v

520 $201$20 $2  srmmn
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..,‘ "A" - Instrument of Mortgage -~ 6th February 1976/71

\3 IOl (Contd.) WA
» THE COMMERCIAL BANK OF “ AUSTRALIA LIMIT
ORTGAGE ) —
it & Lensemtd VICTORIA :

sgeiar & Plaral

(Vicwaria) | MORTGAG E'.IVWG FE9 1975

TL-Te b Ulen - . .. - - . T oa e
‘..‘".‘".."T.‘.':..‘:E.EE : w I Coana TUTGIZS Shoviecnes of ECY_Sde~byntlT 2gsd Twllisid_3oush
it S
we @ e o (0 I:uu [ 1 ""“l >
M - LIY (L] e (1]
1odree tné seupe: (hereinafter called “the Morigagos™)™ ... .
ten ol 1aeh penion
wh@ 4 10 LER 1he
Motigage (ov. o

Company. inaers Wy , being registered or entitled tQ be regstered
a::'tt‘:‘ reswiared s the.. . proprietor o of an estate 1@ A0 100 r 2 10

1 M
.;::,‘1,',:,:::‘ .,‘.:":;’ in the land hereinalter described subject to the encqmbnncn notified hereunder in consideration of ceruin
mineusieral  1a: advances and accommodation bdni:&nmw by THE COMMERCIAL UAN K OF AUSTRALIA LIMITED whose

Ferwest Reprwen registered office is at Nos. 335 o Collins Swrect in the City of Melbourne (hereinalter called “the Bank™

umnm.!..‘ > =" which expremsion includes iu anslerrees) during the pleasure of the baok to the Mortgagor or in the case of more

[1}
dramat than one party being included in the definicion “The Morgagor” W any ong or more thereol and/or 019 .

";.E:‘.“E?;;'.‘:J-’.J crThY At ALY O e vmn ohoso-sesiever ed—oilice-ia-situated—-at—
ben lineid 4 7€ Tq MoQpe CiTesp albourns ' — '
i el a0 P fter called the Debtor) and/or of the Bank's having agreed not to require immediate payment [rom the

gemribed 204 ol \origagor and/or the Debtor ol ceruin moneys lor which the Morigagor and/or the Debtor is now indebied or
Reransller . © liable to the 3ank and/or lor other comsideration moving {rom the Bank to the Mortgagor and/or the Debtor do
(@ 11 @rws, waes heTEDY cOveERant with the Bank as [ollowsi®

Slaaks il indirece,
et same n luil,
T ey Teoren - 1.—TO oav (o the Bank on Demand (as bereinafter defined) the balance for the ume being owing by the
et ot Mortgagor (0 (he Bank on the account carent of the Mortgagor with the Baok andfor by the Debtor on the
o o Cemminv, i dCLOUME CUTTENS of the Debtor with the 3ani aad all and evey other the sums and sum of money (il any) which

o et (he Bank may \but without any obligation on it (0 do s0) advance of pay or become liable to pay (o or on account
1o 8 brm, e e o (he Mortgzgor and/ar the Debtor either wlely or joindx with any other pesson or which now are or may hereafier
irm e buwams  become owing from or pavable by the Morigagor and/or the Debior for or in rapect of oy moncys which may
(0 1119 M in  be pavable by the Morigagor and/or the Debtor to the Bank cither solely or jointly with any other parion under
e “bare Swud 0y con@act or on any other account whauoever whether the ume or the rapective umes for the repayment
menem aew ! chereol have arvived or not or [or or in respecz of any DBills of Exciange or Promisiory Notes to which
ewiny bv tnhe the Mortgagor and.or the Deblor is or may hereaiter be 2 party and on which the Mortgagor and/or the Debior
Yonsutm u wen o may heseaiter be liable (solely or jointly with any other person) cither primarily or only in the event ol
anv other person (ailing to duly pay the same which are or may hereaiter be discounted or paid or which may for
the time being be held by the Bank or for or in respect of any loans advarices or oedits which have been or may hereafter be made or
given to any person for the accommodation or at the request of the Morigagor end/or the Debtor or the repavment of which the
Matiggat endiar the Dediar has guaraniced nc may herealter guarantee (o the Bank and aiso all legal and other costs charges and
-cxpenseiwhich have-been or may hercalter be incurred by the Bznk in connection with this or any owier scunty of it connccuoOD
with the said Bills of Exchange and Promissory Notes or otherwise (all of which are hoeinafter included in the terms “princpal
nioneys™),

2, —THAT the Mortgagor will so long a3 any princpal moneys rasain unpaid (but without prejudice to the right of the
Bank to ¢nlorce payment of such principal moncys and interext or any past thereol a¢ any tize) pay W the Bank interest on the
principal moneys (or the trme being awing at the curreat rate Lom time to time charged by the Bank on similar advances such interest
(0 be computed a3 {rom the day or ropective days on which the peincipal moneys are ropectively lent idvanced paid become owing
or become chargeable w the Morigagor cnd/or the Debtor and will also pay all ocher lawful and cuuong charges in relation thereto
all such incerest to be considered as accuing (rom day to day and o be payable and paid when dezmanded but until desanded to be
pavable on the thirtcth day of Jure 1nd the whisty-arat day of December in every year or on such other hall-yearly days in cach year
a3 lrcm lime to tme are the halfyearly days fixed by the Sank for the balancing of the books of the Bank in the State of Victoria and
together with all such lawlul and customary chuges aforesaid 1o be turned into pringpal at every haif-yearly rest on the balanang
of the books of the Bank and theaceiorth to become principal moneys and bear intereit accordingly at the rate doresaid

- 3.—THAT while any moncy reains secured by this morigage the Mongagor will duly and punctually pay all raia, taxes,
duties, assessments of cvery desaipuon now charged or which maL exeafter be charged upon the said land and if the sid laad or
any part thereof is held under lease will duly and punctually pay the rent reserved by such lease and observe and perform all the
covenants and conditions therein conuined which on the pars of the Morigagor ought 10 be paid, observed and performed and will
do all such acts and things as by law are required to be done oa the past cf the Lesce that if the Mortgagor makes default in payment
of the said rates, @xes, duties. asresments and rent or of any other moneys by e 1id'lease or by any covenant therein conuzined
or by law required or necessary o be paid by the Morigagor it shall be lawful for but not obligatory upoa the Baak at aay tme w Make

—.  any such payment and the Mortgagor will at aay ume therzalter on demand repay o the Bank any money so paid by it with interest
T,  thereom at the rate aioresaid and alculated from the dace of payment and every sum ol money 10 paid by the Bank with interent
~  thereon as aforesaid shall uotil (ull repayment thereof be 2 charge upon and recoverable from the said land and shall form part of
o Dheb principal moneys hereby secured and the Bank may if it sezs fit change the same o the cumrent account of the Mortgagor or the
=d edros. .

G L]

- 4. —THAT the Mortgagor will at all times dusing the continuance of this security weil and sulidently. maintain uphoid

wupport and keep the buildings lences and gates or other improvemenu for the time being upon the 1aid land in good and substantial
‘“*  tepair and condition. And that it shall be lawful for anv person thereto authorised by the Bank from time to time o ¢nter upon
N the said land or any part thereof and il the Morigagor fails 10 perform the loregoing convenant then the Bank may il it thinks
proper authorise its agents of surveyors with workmen and others to enter upon the said land and make good ail defects damaged
o and amendments which have happened to or are requisite (or the said premises and the Morgagor will on demand pay to the Bank
the cosus charges and expenses of and occasioned thereby together with intcrest thereon at the race aforcaid until the time of e
.o tepayment thereof and the said land shall be a security {or the repayment of such cosu charges and expenses with interest thereon
Ca as aforcsaid and the Bank may il it sces fic charge the same to the current account of the Mortgagor or the Debtor.

) 5.—THAT in cue default is made by the Mortgager in payment on Demand of any of the principal moneys or interest
s hereby sccured or in the observance of any of the covenanu contained or implied herein and any such default is continued [or
the space of three days it shail be lawful for the Bank without notice w exercise the power of ale and all other the powers and
authorities mentioned and given in and bL Section 77 of the Transfer of Land Act 1958, And it shail be lawiul [or the Bank
to seil the 1aid land or any part thereof either separacely or together with any other real or penonal propesty mortgaged by the

Morigagor 0 to the Bank and that whether the said real property is
U _w Med e Gnder the Tranaler of Land Act 1958 or not 3nd 5o o reserve roads or other casemenu dver appurtenam to or
1ech Repraen

. out of the land hereby mortgaged or any such other real property morigaged by the Mortgagor 1o the Bank and
t0 grant any such casement 10 any person.

6.—~THAT the Mortgagor will insure againsc fire in the name of the Bank with such company and for such amount 23
the Bank shall reqofre. ‘And that all moncys recovered on any insurance in the name of the Morgagor against anv risk of erections
on the said Jand not maintined under the covenant implied by the forcguing words shall if 10 required by the Bank be laid out in
rebuililing nr repairing the jame erections ar such of them as may be destroved or damaged or alternatively shail be applied in ar
towards discharge of the moneys hereby secured.  And lor the comsideration aforesaid the Morigagor declares that the Muongugoe
will hold every such insurance and all moneys pavable thereunder as wrusiee for the Bank upon trust to apply the s:m.lenin
3 iccordance with this Convenant ind the Mortgagor hereby irrcvocably appoints the Bank and each Bank affcer {3as hereinaiter
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dzfned) to be the Attorneys and Attoraey of the Mortgagor to obtain payment of and give receipts for all moncys pavable under
wy .uch. insurance and to apply the same 1n accordance with this Convenant,

7.—~THAT this Mortgage sball be a security of any Bill of Exchange and Promissory Note representing any money for the
time being hereby sccurcd or whiclh may Le (aken by way ol renewal ol or in substitution for any such Bill of Exchange or
Promissory Note and that the demand aforesaid may be made and the powcrs and authoritics herein contained or by the said
Act declared 10 ba implicd hierein may reapectively be exercised not withsanding the currcacy of any such Rill al Exchange ar
Promimory Note, PROVIDED ALWAYS that ris covenant shall be Jeemed a collateral security only and that ncither this
sovenant nor anything contained in this Mortigags shall operate to merge tie simple contract remedy on wny such Bill of Exchange
or Promissory Note or the simple contract remedy of the Bank in respect of any debs or liability hereby secured nor shall any
action on any such Bill or Note or for sny such debt or liability be defended on the ground of any supposed murger.

8.—THAT nothing hercin conuined shall prejudice or adceet any lien or security which the Bank is entitied to Ly reason
of the deposit of the tites relating to the said land or any auher security the Bank now holds or may hereafter hold or take.
—THAT the tides for the said land shall if the Bank so requires remain in iu custody during the continuance of this
Morigage.

p‘lO.—THAT in respect of all moneys due by or on account of the Debtor and hereby secured:—

(a) A4S between the Morigagor and the Bank the Mortgagor shall be a principal debtor Jor the whole of the moneys
hereby sccured.

(b) THAT ihe liability of the Morigagor shail not be wholly or partially satisfied by the payment or liquidation at

<= .= any (ime Aeresfter of.any sum.of moncy for the time being due upon the general balance of the account of
the Debtor with the Banh but shall extend to cover and be & securicy for all sums of money at any (ime due (0
the Bank thereon notwithstanding amy such paymene or liquidation. And that it shail be lawful for the Bank
to grant to the Debtor or to any persons liable with him or (o any drewers acceptors makers or endorsers of
Bills of Exchangs or Promusory Notes or cheques received by the Bank from or on account of the Debtor or
bearing the name of the Debtor and held by the Bank any time or other indul¢ence and (o take gny security
[rom and compound with the Dedtor or any of such persons and (o release any security aiready held or which
may Aereafier be obtained by the Dank and to release and discharge the Debtor cr any of such persons without
discharging or satisfying the liability of the Mortgagor hereunder and that all dividends compositions and

ayments received [rom the Debtor or anv such perons shail be taken end applied a3 paynents in gross and
that this Mortgage shail apply to and secure any ultimate balance that shall *emain due to the Bank. And
that the Morigagor will not by reason of any payment which may be made by him under this Mortgage prove
{or or claim any dividend out of the cstate nf the Debtor ij the Debdtor is unadle lo pay his creditors in Jull
in competition with the Bank and 0 a3 10 diminish the dividends to which but for such proof or claim the
Dank would be entitled. And that this Movigage shail be considered to be in addition (o any other morigage
guarantee or secunty which the Oank now has or which it may Aereafler take for the debts of the Debdtor or
any part thereof and that while any moncy remaing tecured by this Mortgage the Mortgagor will not 1n any
wey claim the benefis or seek the transfer of an tuch mortgage or security or any part thereof.

(¢) THAT a copy or statement of the account of the Debtor in the Eooh of the Bank ngned by the Manager for the
time being of the Bank at the Office where such account may be Aept or by any Bank Officer (a3 Aeretnajler
defined) or any account stated or settied by or between the Bank ond the Deotor shall be conclusive evidence
of the state of accounts betwecen the Jank and the Debtor.

(d) THAT any demand on the Debtor shall be deemed 1o have been July made and received if signed as a Demand
and gwen (o the Dcbior or if left at or sent through the Post Office a3 & letter addressed ta the Debtor at lus
lase known or usual place of abode or business. '

(¢) THAT where the Debtor is a partnership no cinge in the constitution of such partnership shall afect prejudice
or cxtinguish this Mortgage. :

() THAT when there shall be more than one perion included in “the Debtor” the death of one or more of such
prrions shell not affect prejudice or exuinQuish thic Mortgage.

11.—=THAT by releasing or compounding with any one or more of the persons induded in “the Mortgagor™ or in “the
Debtor” f{or the Uability of such persons uader this Mortgage e Bank sball not be deemed to discharge the others or other of
such persons lrom liabiliy hereunder or in any way to limit or affect their liabiliry hereunder. s

12—THAT the Mortgagor shall not be eatitled to 2 discharge of this morigage 30 loog 23 here is any liability actual or con-
tungent of the Mortgagor to tic Bank under any guarantee ar other document excutcd by the Mortgagor.

18.—AND the Morigagor hercby atiorns and becomes tenant lrom day to day the Bank of the said land at a daily
rental equal ia amount and varying in amount with the interest (rom time (o time payable a3 bereinbefore menuoned o be paid
at such times and in such manner as the Bank from time to time by notice to the Mortgagor requires and all rental up to the date
of any demand as aforesaid shall immediately become pa able on the making of such demand and the rental il not otherwise
required shall be paid by hall-yearly paymenu on the thirtieth day of june and the thirty-Grst day of Decernber in every vear
the fcst payment (unless otherwise emanded) to be made on whichever of such days is next afier the date bereol and all rent
payable to the Bagk by virrue of the aforcsad attornment shall when received be a‘grlied it oo account and in reduction ol
the moneys [or the time being hereby secured And the Morigagor hercby agrees that il ult is made in paymeat of any of the
moneys expressed or intended (0 be hereby secured or any part thereof respectively on any such demand u aforesaid or in the
observance of any of the convenants conuined or implicd hesein it shall be lawful for the Bank =t any time thereafter and either
during the currency of or at the end of an half-year without giving any previous notice of its inteation so to do or any notice (o
3:’“ to eater upon and uke poueuion of the said land and to determine the tenancy created by the aforesaid attormment AND that

¢ Bank may at any time after default is made let and execute any lease or agreemeat for a lease of the said land or any part

thereof cither separately or together with any other real or personal property morigaged by the Morigagor to the Bank lor such
term to such person for such rent and om such conditions a3 ihe Bank thinks B AMD (or the consideration aforesaid the
Morigagor heeby irrevoably appoints the Bank and each Bank Officer (as hereinafter defined) to be the Attomneys and Attorney
of the Morngagor {or all such purposes.

14.—AND the Morigagor hereby agrees with the Bank and appoinu and declares as [ollows:—

() Any Receiver of the income of the s3id land appointed by the Bank under the powers conferred by the Propesty
Law Act 1958 shall in addition to the powers therein set forth have the fodowing powers all of which shalil
be excercised (without the Bank’s taking possession of the said land) by the Receiver as the agent of and in
the name of the Mortgagor and not in the name of the Bank:—

(L) To supervise and direct the arnrying oa of aa business arried on by the Mortgagor on the said
land or continue to carry on the same 23 the agent of the Mortgagor and to apply the net proceeds a3 income
of the said land:

(i) To make contracus of aginment for grazing of stock on the said land and to receive 1l moneys
payable under any conaract of agisunent whether made by the Receiver or not

(iii.) To let or lease or agree to lease the said land or amy part of it for such tarm at such rent and
upon auch conditions as the Receiver thinks fit and to accept 2 surrender of any tenancy or lease of the said
land whether created by the Receiver or not;

(iv.) For the purpose of giving efiect to any tenancy to surrender or transler the tenancy created by
paragraph thirteen hereol

(b) For the consideration aforesaid the Morigagor hereby irrevocably appoints every Recciver so appointed by the
Bank (o be the Attorney of the Mortgagor o cxercise all the powers aforesaid.

{¢) Secuions 109 and 110 of the Property Law Act 1958 shall apply with respect to the aforesaid powens of any Receiver
so appointed and to the acus and defaults of the Receiver in refation thereto and to the application of the net
procecds of any business carried on by him and to all other moneys received by him in the exercise of the
aloresaid powers as if thote powers were set out in that Act.

18.—In this Morigage where the context and the circumstances so admit or require:
“Bank Ofcer” shall mean the Ceneral Manager, the Chie{ Manager Branch Banking Division, the Manager Credit

and Lending for Victoria or any Attorney {or the time being respectively of the Bank or the Manager or Acting
Manager for the time being of the Bank at

EXHIBITS

"A"
Instrument
of
Mortgage
éth
February
1976

(Contd.)

Q
N) :

-0 ' o PR VY L S - |\ € PIP T
~ "Demand” means a demand in writing under th'e scal of the Bank or signed in the name of or on behalf of the\} 79

Bank by any Bank Officer or signed Ly the rransferrces of the Uank aud given to the Morigagur persunally
or left on the said land or sent through the Post Office by a registered letter direcied to the Morgagor of
w0 the then rogistered proprietor of the said land at his sddress appaning in the Register Book
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“The Debtor* shall be deemed when the Debtor is a person to include his exccutors and sdminusirators and when

‘EXHIBITS the Debtor consist of more than one person (o include cach one and cvery lwo Or more of such persons
and their respective executors and adminisirators and when the Debtor is a firm to include the persons [rom
nwpn time 10 time constituting such firm and ¢ach onc and cvery (wo or more of them and their respective execuiors

and sdministraiors and also o include cach one and cvery two or more of the cxecutors or adminuisrators
Instrument included within the foregoing definition.

“The Morigagor” shall in-dude the successors in tide of the Mortgagor. And all convenanu by the Mortgagor
shall be deemed to0 by binding on his sucw&r:ung utle. And nwhen l:::f persons than one are included

in the term “the Mort ¢ their liabili ¢ joint as well as sev _ .
Mortgage Any words importing the sifa?uolar number shall include he plural and vice versai any words importing the
6th masculine gender shall include the feminine; the word “person” shall include corporation; pronouns used
Februar of the Bank shall in teir application 0 uansferrees ol the Bank be read as prouiouns appropriate to such
e Y \ransierrees: if (e Morgagor or the Deblor is 3 company this Mortgage shall be read as il {or the pronouns

S P .

1976 used for the Morigagor or the Debior a3 the caze may be the prounouns approprisle (0 & company were
(Contd.) substituted and as it any necessary grammatical changes were made: any reference to any Act shall apply

to any stacutory amendment modification or re-enacunent thereof: all covenanu hercin contained or impuied
by any Act for the time being in force and on the part ol the Morgagor 1o be performed or obscrved shail
II the Morigngor consist of more than one perion be deemed ta be both joint and several: and il the name
of the Debtor is not hiled in in the space on the fime page lor wie usiue and sdurcas ad weupation ol
e Debeor this Mortgags shall be read as if all words printed in ltalia were omisted.

16.—~THE provisions of any Act or Regulaton now or hereafter to be in force providing lor the postpayment of
payment of debu or for reducing the amount or interest payable on any debt or for diminishing the liability ol any mortgagor
or debtor or lor taking away or restricting the excrcise ol any right or remedies exercisable by any mortgages or creditor are
expresly excluded [rom applying to Wiis security. . .

And for better sccuring tie payment in manner aloresaid of the principal and interest and oiher moneys {or the e
being hereby secured and the observance and performance of the convenanu aforesaid the Morigagor HEREBY MORTGAGES to
the Bank all his escate and interest and all the estate and interest which the Mortgagor is eatitled or able to transler or dispose of
in ALL THAT picce of land or all those pieces of land referred o in the {ollowing chedule and being the whoie of the land now
comprised in the relative Certificates of Title or Crown Grants subject 1o limitation a1 to depuh if any.
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&mﬁ ' e::: TnIa.a'l:: Clir Parve ve. | Tone
N3 “G0
~ ALusas iy YRk i % I R L
Jubdienion to be¢
muted

When Number o
Allatraent Sesuion of
Poriion & Aet 1nevé
Aed woe Arvt coiumn
l{er docnipiien a9
wewe on e Thia

Dated the (;ﬁ*ﬁ day ot ;E__&_ng_g# :_1 \Q

Plgnsd by the saidehapa “YUCITR

* Merigagw's ssme in (Wil

r
=\ C.;/GQL JZ/JG 720
in the Sa@wl Nicwtia 4
in the préséqey of o
e
: —i”‘W-\..«.?c_,
/53 Léénmc.c_-{._

Signzd by the sad®

* Moniqugers asme 1 fuih

- — T ——— ®® w————

@n the State of Vicioria
in the presence of

Executed by THE COMME
MMERCIAL DANK
IOFVAUJ TIALLY LINETLED Ly being spned
n Viciurin by .
) : WS cARISTIE
l.':";\..:n_.n.-g vwlos awer filed Niminr '/'%(__’,,Cs
e .; ::\.-. e s aa t. . o7 &‘A.“' :"ER \:laonlA"

et LM INuPt o -
Uw PECaCiey oof Welivs 4 ia ’:o’-‘- .'OT 3r9 l‘N""u.

-
.

rey "/’/ A;—'":"F"‘! ‘

..- -..'. ?-.' . o eae =
A IS Eh o | L rg

Lalen

ENCUMBRANCES HEREINBEFORE REFERRED TO &
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EXHIBITS

"A" .
Instrument of
Mortgage
6th Februyary 1976
(Contd.)

THE COMMERCIAL BANK OF AUSTRALIA LIMITED

OISCHALCE OF MORTCACGE
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Bill of Exchange
17th August 1976
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.

EXHIBIT "B"

BILL OF ZXCHANGE
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1 CERTIFY THE TYTEARITIVG N T Bill of Exchange
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IIE‘I
Bill of
Exchange
21lst October
1976
(Contd.)

NOTATION

AMOUNT OF BILL 2
AIRMAIL POSTAGE £ G2
OTHEER CHARGES 2

£

TOTAL STERLING AMCUNT S4qL L7
CONVERTED AT 1G>

€ s8tg. = 3§ 3869
OV£XSEAS STAMP-DUTY $ LA

TUTAL OVERSZAS CURRANCY 31374 16
—_—
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RTE RecepTe ne
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I|Fll
Bill of
Exchange
23rd
November
1976
(Contd.)

NOTATION
AMOUNT OF BILL
ATRMATL POSTAGE )
OTEER CEASGES 2

| 1OTAL STERLING AMOUNT £ K.

ﬂ

CONVERTED AT 3194928
2 sz =3 1500 ‘
O¢LASEAS STAMP DUTY 3 120

20T4L QVERSEZAS CURRENCY $1965- 4%
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EXHIBITS

llGll
Letter Second
Respondent to
First Respondent
16th August 1978
(Contd.)

THE COMMERCIAL BANK OF AUSTRALIA LIMITED

VICTORIA

DEMAND

Mrs. Chana 2yngier,
32 Nelson Recad,

CAMBERWELL, VIC. 3124

TAKE NOTICE that The Commercial Bank of Australia
Limited, the Mortgagee under Instrument of Mortgage from
Chana Zyngier to the said Bank registered on the 2nd June,

1976 numbered G 174231 hereby demands payment of all the

10

principal mecneys and 1lnterest securad by the said Mcrtgage.

DATED at Melbourne this lsth day of August 1978.
For and on behalf of

THE COMMERCIAL 3ANK OF AUSTRALIA LIMITED

— s o

(Signed)

(F.J.R. 3olderston)
Manager
Victorian Credit and Lending

Li0.
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-_ T, "H"
R : . : Letter from
- el s H S T
: s L*A”bfé s Solicitors for
yoa.. AS per e o the Second
TR C oy Respondent to
) Ty e 190K the Solicito
Ly ris. @ty ;LJ7 ! rs
Dalb _ for the First
Respondent
cé TRG 11O TATY OF THS lst September 1978
st simnnr o~ \SURREME COURT
EXHIBIT "H"

LETTER FROM SOLICITORS
FOR THE SECOND RESPONDENT
TO THE SOLICITORS FOR THE
FIRST RESPONDENT

111,



EXHIBITS
n H"

Letter from
Solicitors for
the Second
Respondent to
the Solicitors
for the First
Respondent lst September, 1878.
lst September 1978
(Contd.)

Messrs. Phillips Fox & Masel,
Solicitors,

Box No. 102,

MELBOURNE DOCUMENT EXCHANGE

Dear Sirs,

Re: Commercial Bank of Australia Ltd.

Mrs. Chana Zingier - Mortgage No. G 174231

We refer to our recent discussion. We now have
a copy of your recent correspondence with our client. We 10

confirm our advice that in view of the claims made Dy
Phillip E. Fox on behalf of the Scholefield Goodman companies
against our client, and pursuant to the mortgace betwean our

respective clients, we cannot approve a discharge of mertcage.

Yours faithiully,
J.M. SMITH & EMMERTON
Per: (Initialled)

112,
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EXHIBITS

III"
Caveat
26th September
1978

(Contd.)

CAVEAT FORBIDDING REGISTRATION OF ANY DEALING WITH ESTATE

OR INTEREST

TO: The Registrar of Titles

TAKE NOTICE that SCHOLEFIELD, GOODMAN & SONS LIMITED the

registered office of which is situate in Victoria at 19th Floor,
A.M.P. Tower, 535 Bourke Street, Melbourre in the said State

claims an equitable interest in ALL THAT piece of land Ekeing

more particularly described in Certificate of Title Volume 83543
Folio 360 now standing in the name of Chana Zyngier which

equitable interest arises gursuant to its entitlement by statute 10
or by equity to be assigned or to have assigned to a trustee for

it the right title and interest of The Commercial Bank of Austral:ia
Limited ("the Bank") in such land under and by virtue of an
instrument of mortgage datad the 2nd day of June 1976 granzed Dy
the said Chana Zyngier to the Bank ané registered number G 174231,
the obligations of the said Chana 2Zyngier to the 3ank under tne
said mortgage having been satisfied and Scholefield, Goodman &

Sons Limited being entitled to contribution Zrom the said Ckana
Zvngier in respect of its having discharged certain obligaticns

of Zinaldi & Co. Pty. Ltd. to the Bank which cbligations wer= the 20

1D

wJ.

n

ect of guarantze by the said Chana Zyngier uncder the said

mcrtgage AND IT TORBIDS the ragistration of any iastrument

af

th

ecting the said instrument of mortgage number G 17 1 and the

. . IURTREAN G \ W
d interest absclutely AND IT APPOINTS the otflce,Q;:E\Eglp z.

MY,

[ER

sa

=G

1

Tox, Esg., Solicitor, situate at 351 Collins Street
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EXHIBITS
"Ill
Caveat

26th September
1978

(Contd.)

the place at which notices and proceedings relating to the Caveat

may be served.

DATED the 26th day of September 1978

(Signature)

Scholefield, Goodman & Sons Limited

by its Solicitor and Agent, PHILIP E. FOX

A memorandum of the within instrument

has been entered in the Register 3Book. 2 247339
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IN THE PRIVY COUNCIL No. 42 of 1984

O N A PPEAL
FROM THE FULL COURT OF THE SUPREME COURT OF VICTORIA

BETWEE N:

SCHOLEFIELD GOODMAN AND SONS LIMITED Appellant
- and -
CHARNA ZYNGIER First
Respondent
- and -
WESTPAC BANKING CORPORATION Second
Respondent

RECORD OF PROCEEDINGS

CLYDE & CO.,
30 Mincing Lane,
London EC3R 7BR

Solicitors for the
First Respondent

MAPLES TEESDALE COWARD CHANCE

21 Linceln's Inn Fields, Royex House,

London WC2A 3DU Aldermanbury Square,
London EC2V 7LD

Solicitors for the Appellant Solicitors for the

Second Respondent




