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No. 1 In the High

Court of
Letter, Chief Justice C.A. Kelsick to His Justice
Excellency Mr Ellis Clarke
No. 1

Letter, Chief
Justice C.A.
Kelsick to

His Excellency
Mr Ellis Clarke

June 28, 1985

His Excellancy Mr. Ellis Clarke T.C.,
President,
President's House,

28th June 1985

ST. ANN'S

Yours Excellency,

I will attain the r=tiring age of 65 on
15th July, 1985, There arz several matter on which I
have adjudicated that are part heard or in which judgment

has been reserved,

Under Section 136(2) of the Constitution,
T advise Your Zxcellancy to ¢rant me prrmission to continue
in offica until December 21, 1985 which is the end of the
short tarm, so as to enable me to deliver judgment and to
do any other thing in relation to proceedings that wersa
commenced befors me prior to my attaining the retiring

age.

Yours sincerely,

Sgd: Co A, Kelsick

9000000300033 000030

CHIEF JUSTICE



In the High No. 2

Court of
vJustice Letter, His Excellency Mr Ellis Clarke to
Chief Justice C.A. Kelsick

No. 2
Letter, His
Excellency 28th June, 1985.
Mr Ellis Clarke
to Chief
Justice C.A. The Honourable the Chiaf Justice
Kelsick Mr., Cecil Kelsick,

Chizf Justice's Chambers,

28th June Supreme Court,
1985 PORT OF SPAIN.

Dear Chief.Justice,

T acknowlege receipt of your latter of

June 20, 1985,

Pursuant to Section 136(2) of the
Constitution I herebypermit you to continue in office as
Chief Justice until December 21, 1985 this being the
period necessary to enable you to deliver judgment or to
do any othar thing in relation to proceedings that were

commenced before you befors July 153, 1985,

Yours sincerelv,

Sgd: Ellis Clarke

9800000300000 0309003

PRESTIDENT
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No. 3 In the High

Trinidad and Tobagc Gazette (Extraordinary) Court of
Justice

No. 3
Trinidad and
Tobago Gazette
(Extraordinary,)

16th July 1985

TRINIDAD AND TOBAGO GAZETTE

(EXTRAORDINARY)

VoL. 24 Port-of-Spain, Trinidad, Tuesday, 16th July, 1985—Price 18c. No. 20z

1419
APPOINTMENT OF CHIET JUSTICE

IN accordance with section 102 of the Constitution of the Republic of Trinidad and Tobago, His LExcellency
the President, has after consultation with the Prime Minister and the Leader of the Opposition, appointed
MR. JusTice CLINTON BERNARD, a Justice of App-:al, to the Qffice of Ciuer JusTice, with effect from the date
on which Mr. Justice CeciL Kersick vacates that office. The appointment was made on Friday, 12th July, 1u85.

J. TAM
' . Secretary to His Lzcellency
15th July, 1985. ’ tlie President

1420 ‘
REAPPOINTMENT OF MEMBERS OF THE VICTORIA EAST LOCAL PUBLIC ASSISTANCE BOARD

Tue PusLic is hereby notified that in accordance with section 8(3) of the Public Assistance Act, Chap. 32:03, the
Minister of Labour, Social Security and Co-operatives has been pleaséd to reappoint Mr. JOHN DUBE from
6th May, 1985 and Mr. ALTON FARRELL from 16th June, 1985 as Members of the Victoria East Local Public
Assistance Board for a further period of two (2) years.

A. SALANDY
Permanent Secretary,
Ministry of Labour, Social Security
and Co-operatives

1421
CANCELLATION OF MARRIAGE OFFICER’S LICENCE

Unper the provisions of the Marriage Act, Chap. 45:01, the Minister of Legal Affairs has cancelled the
Marriage Offiter’s Licence granted to and in the name of Amar BEHARRY RaMBISOON of the Pentecostal Church
of God, notice of which was given in the Trinidad and Tobago Gazette, Volume 12, Number 119, ltem
Number 1240, dated 10th May, 1973. '

Dated this 8th day of July, 198S.

L. INNISS -
for Permanent Secretary,
Ministry of Legal A ffairs

GOVERNMENT PRINTERY, TRINIDAD, TRINIDAD AND ToBaco—1985

3.



In the
High Court
of Justice

Originating
sSummons

16th July 1985

No. 4

Originating Summons

TRINIDAD AND TGBAGO:

Nos

AND TOSAGO attend before the Judge in Chambers at the High

IN THE HIGH COURT ©OF JUSTICE
Sub-Registry, San Fernando

In the Matter of the Interpretation of the
Constitution of Trinidad and Tobago and in
particular Section 136.

$1292 of 198S5.

Between

PETER SCOKOO ( An Infant

by Harry Sookoo, his father
and next friend) and

HARRY S00KGO

flaintiffs
And.
THE ATTORNEY GENERAL OF
TRINIDAD AND TOBAGOA.
Defendant

e HTEH R MR K

10

LET THE DEFENDANT THE ATTORNEY GENERAL OF TRINIDAD 20

Court of Justice, Harris Promenade, in the town of S5San

Fernando on the 18t day bfRe-of,July Sey—ef 1385, at

g o'clock in the forencon on the hearing of an =z2pplication

by the Plaintiffs for the Court to determine the follow-

ing guesticns:=-

(1)

Whether upon the true construction of Sgction
136 (1) and (2) of the Constitution of Trinidad
and Tobage cantained in the Schedule to tns
Constitution of the Répubiic of Trinidad =and

Tobago Act Ch:1:01 of the Laus of Trinided and

30
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(2)

(3)

(4)

(5)

NOTE s =

Tabago (hereinafter referred to as "the Conmstitution™).

"Hig Excsllency the President of Trinidad and Tobégo

Mp. Ellis Clarke has the power and/or authority to

.éllou the Hon. Mr. Cecil Kéléicﬁutb‘cantinue in office

after aftéiﬁihg the age of sixty=five on the 15% day of
July, 1985 t6 perform the functions of Chief Justice of
Suprame Court of Trinidad and Tobagage.

Whether upon the true construction of Sections 136 (1)

and (2) of the Constitution the discrsticn of His

Excellancy the President of Trinidad and Tobago Mr. Ellis

Clarke to allow a judge of the Supreme Court which
includes the Chief Justice by virtue of Section 3 of the
Constitution to continue in office after attaining his
retiring age isilimited to enabling the Judge to deliver
judgment ﬁr to do any other thing in relation to
procesdings that were commenced bafore him befors he
attained the retiting agae.

Whether upﬁn the true construction of Sections 136 (1)
and -136(2) the Hon. Mr. Cecil Kelsick if he remains in
the office of Chief Justice of Trinidad and Tobago after
he attains the retirimg:2ge, can validly perform the
functions of Chief Justice of Trinidad and Tobagc.

Such further and/or other relisf as the Court may deem
fit,

Costs.

Dated this 16 day. of July, 198S.

This Summons may not be served later than 12 calender
months beginning with tha above date unless renewed by

Order of the Court.

In the High
Court of
Justice

No. 4
Originating
Summons

16th July
1985

(continued)



In the High
Court of
Justice

No. 4
Originating
Summons

16th July
1985

{continued)

TO:

AND TO:

NOTE:

This Summans was taken out by LUCINA CARDENAS
of No: 3 Penitence Street, in the Town of San Fernando,

Solicitor for the Plaintiffs herein.

L. Cardenas

LUCINA CARDENAS

Plaintiff's Solicitor.

The Ragistrar of the Supreme Court,

The Attorney General of Trinidad and Tabago
Red House,
PORT=-0F -SPAIN.

1f a defendant does not attend personally of by his
Counsel or Solicitor at tne time and place above
mentioned such order will be made as the Court may
think just and expidient.

10
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No. 5

Affidavit of Lucina Cardenas

TRINIDAD AND TDBAGD:

IN THE HIGH COURT OF JUSTICE
Sub=Registry, San Fernando.

In the Matter of the-Imterpretation of
the Constitution aof Trinidad and Tobago
and in particular Section 136.

Naog 51292 of 1985.

Betwesn

PETER SOOKQQ ( An Infant by
Harry Sookoo, his father and
next friemd) and
HARRY SOOKGO

S Plaintiffss

. And

THE. ATTORNEY GENERAL OF
TRINIDAD AND TOBAGO

HXAH R AH SN

I, LUCINA CARDENAS of No. 3 Penitence Street, in

the town of San Fernmando in the Island of Trinidad, Solic-

itor maks ocath and say as follows:

(1)

(2)

(3).

-1 am the Soclicitor for the Plaintiffs and I am

-authorised by the Piaintiffs te make this

affidavit on their behalf.

The facts depoéed to herein are except where
otherwise stated within my personal knowledge
andft:ue;éndﬁrcorréét; o

I am instructed by the Plaintiffs tp commence
proceedi;gé by wrif pf Summons issued out of ths
Sub-Registry of San %érnando against thé Minister
of Health and the Attdrney Generzal of Trinidad

and Tobago for damages for negligence in respect

In the High
Court of
Justice

No. S5
Affidavit of
Lucina
Cardenas

16th July 1985



In the High
Court of
Justice

No. 5
Affidavit
of Lucina
Cardenas

i6th July
1985

(continued)

(4)

(8)

(6)

of medical attention and/or treatment which the infant
plaintiff received at the Sangre Grande District

Haospital and the Port of Spain General Hospital from the
period 18% day of November, 1984 to 5t day of Oscember,
1984 which resulted in the ‘amputation of the infant
plaintiff's righé‘lag ;nd,Speci%l damages which the

adult plaintiff suFFerédvas a result df‘tha said tort.
Counsel Mr. Ramesh L. Maharaj has already settled the
Writ and Statement of Claim in the said matter. A copy
of the said settled Writ and Statement of Claim is hereto
attached and marked "LC1" and "LC2" respectively.

By Order 6 Rule 1 of the Rules éf the Supreme Court of
Trinidad and Tobago eQery Writ must be in Form 2

Appendix A of the said Rules which necessitates the said
Urit to be witnassed by the Honourable Chief Justice of
Trinidad and Tobago.

The Honourable Mr, Cecil Kelsick attained the age of
szxty—Flvc years on Monday 15th day of July, 1985, His
Excellency the President of Trinidad and Tobago in the
purported exercise of his pouwers under Section 136 (2) of
the Constitut;on ofnTrinidéd.and Tobago has permitted the
Honaourabls Mr. Céﬁil.Kelsicg to.conpinue in office until
the é1st day oF.Deggmber, 1985. This is evidenced by

the Trinidad Express Newgpaper'of Saturday 13% July, 1985

at page 28 under the heading " Kelsick goes an to

December 21". A copy of the said newspaper is nou produced

to me and marked "gCS".

No person has beenAappoihted to fill the office of Chief

Justice of Trinidad and Tobago as from the 16% day of July,

1988.

8«
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(7) I am desirous of filing the action against the Attormey 1n the

High Court
General and the Minister of Health for the tort of of
Justice
negligence on behalf of my client as mentioned above but
I am uncertain as to whether the said Writ of Summons No. 5
Affidavit
would be valid if it is witpessed by the Honourable of Lucina
~ Cardenas
Mr. Cecil Kelsick as Chief Justics.
16th July
(8) There appears to be a fundamental divergence of views in 1985

the comstruction of the said. Section of the Constitution (continued)
which in the absence of the.appointment of a new Chief

Justice of Trinidad and Tobago ought to be resolved before

the Plaintiffs commence. their action by Writ of Summons

against the Attorney General of Trinidad and Tobago and

the Minister of Health as mentioned above. This 1is

necessary as the validity of the Plaintiffs' proposed

action will in the absence of such appointment of Chief

Justice depend upon the construction of the said Section

of the Constitution.

(9) The public interest demands that in the absence of the
appointment of a new Chief Justice the Supreme Court ought
to construe the meaning of the said Section. Ther mere
suspicion in the minds of the public that the Honourable
Mp, Cecil Kelsick may not be legally and constitutionally
functioning as Chief Justice of Trinidad and Tobago raisss
a serious threat to the rule of law and the independence
of the Judiciary in Trinidad and Tobago.

(10) In the circumstances the Plaintiffs humbly pray that this
Honourable Court would determine the questions of construc-

tion raised in the Summons herein.

Sworn to at No:3 Penitencs)
Street, in the town of San)
Fernando, this 16% day of )

\

July, 1985, )
B8efore me
COMMIGSIONER OF AFFIDAVITS.

9.



In the
High Court
of Justice

No. 6
IILcl "o
Copy writ

Undated

No. 6 = "LC1" - Copy Writ
This is the exhibit marked "LC1" referrad to in affidavit
of Lucina Gardenas sworn to before me this 16th day of July, 1985,

/s/ Dalton Chadee
Commission2r of Affidavits

LUCINA CARDENAS,
Solicitor and Conveyancer,
No. 3 Penitence- Street,
San Fernando,
Trinidad‘, Wole 10
Phones: 65-24504
65-22185

IN THE HIGH COURT OF JUSTICE
Sub-Registry, San Fernando

No. 31292 of 1985,
Between

PETER SCOKOQC (an Infant by
Harry Sookoo his father and
next friend) and HARRY SOOXQQ Platntiff 20

And

JOHN' ECKSTEIN
THE MINISTER OF HEALTH OF
TRINTDAD AND TOBAGO
& .
THE ATTORNEY GENERAL OF
TRINIDAD AND TOBAGO. Defendants

THE STATE OF TRINIDAD AND TOBAGO

John Eckstein the Minister of Health of Trinidad and
Tobago, 35-37 Sackville Street, Port Of Spain and 30

TO: :
The Attorney General of Trinidad and Tobago, Red House,

Port Of Spain

YOU ARE HEREBY COMMANDED that within 8 days after the
service of this Writ on you, inclusive of the day of service, you
do cause an appearance to be entered for you in an action at the
suit of DETER SOOKOO (an infant by Harry Sookoo his father and
next friend) and HARRY SOOKOO and take notice that in default of
you ‘so doing the plalntlff may proceed therein, and judgment may

be given in your absencs. 40

WITNESS Chief Justice of Trinidad and Tobago
day of 1985

10.
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NOTE: This Writ méy not be served later than 12 calendar months be-
ginning with the above date unless removed by order of Court.

DIRECTIONS FOR ENTERING APPIARANCE

The defendant may enter an appearance in person”gf'by Solicitor
either (1) by handing in the appropriate forms duly completed at:
the Sub~Registry, of the High Court at Harris Promenade, San

Fernando, or (2) by sending them to that office by poste.

INDORSEMENT :

The Plaintiff's claim is for damages and interest thereon for personal
injuries, loss and damage caused by the negligence of the Defendants,

their servants and/or agents; in treatment of the Plaintiff from the

18th day of November, to the S5th-day- of December, 1984 at the

Defendants.' Hospital at Sangre Grande and Port Of Spain in the Island

of Trinidad.

This Writ was issued by LUCINA CARDENAS, of No. 3 Penitence
Street, San Fernmando, Solicitor for the Plaintiff whose address is

Mac Shine Street, Sangre Grande.

/s/ L. Cardenas
Plaintiff/s Solicitor
This Writ was served by me at
on the defendant

on the day of

In the High
Court of
Justice

No. 6
IILC 1 " -
Copy writ
Undated

(continued)

19

Indorsed this day of Signed seve00a000

®s0c90sgacae

LI O I I L 4

11,



In the
High Court
of Justice

e ——————

No. 7
"1,02 o

Copy
Statement

of Claim

Undated

No. 7 - "LC2" - Copy Statement of Claim

This is’tHe exhibit marked LC2 rafarred to in the affidavit.
of Lucina Cardenas sworn to before me this 16th day of July,
1985

/s/ Dalton Chadee
Commissioner of Affidavits

TRINIDAD AND TOBAGO:

IN THE HIGH COURT OF JUSTICE
SUB—REGISTRY,,SANmeRNANDO

No. 51292 of 1985
Batween

PETER SQOKQO (an infant by
Harry Sookoo his father and
next friend) and HARRY SCOKCO  Plaintiffs

And

JOHN ECKSTEIN -
THE MINISTER OF HEALTH OF
TRINIDAD AND. TOBAGO
&
THE ATTORNEY GENERAL OF
TRINIDAD AND TOBAGO Defendants

Q0

STATEMENT OF CLAIM:

1. ‘The Plaintiff an infant born in Trinidad and Tobago
on the Sth day of September, 1967 brings this action
by his father and next friend, VH'arr'y‘ Sockoo.

2. The First named Defendant was at all material times
responsible for the management, control and admini-
SEFEEion of the Sangre~Grande District Hospital and
the Port: OF Spain Genéral Hospital'and to provide’ to
the public of Trinidad and Tobago medical specialists
and all othsr medical, surgical and nursing services
required at and for the purposes of ‘the said hospitals.

3. The second named Defendant is joined by’ virtue of the
provisions of the State Liability and Proceasdings Act

Chapter 8:02

12.
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On the 18th day .of November, 1984 the Plaintiff a Form IV
student at North Eastern College, Sangre Grande sustained an
injury to his right leg during a game of football at Drambrie

Hill, Guaico in Sangre Grande. The said accident necessitated

the Plaintiff being carried off the field and taken to the

nearest hospital the Sangre Grande District Hospital.

Thereat the Plaintiff was examined by the medical staff on
duty and two pieces of wood were applied to his right lower
leg. Afterwards on the same day the Plaintiff was transferred
to the Port Of Spain General Hospital where he was examined
and X-ray photographs revealed a fracture of the right tibia

and fibula.

At the Port Of Spain General Hospital the Plaintiff was
admitted to Ward 12 he was attended. to and an above-knee

Plaster of Paris cast was applied,

The Plaintiff was discharged on the same day.

The Plaintiff was in severe pain and his right ankle was swollen

so he attended the Sangre Grande District Hospital on the 20th
November, 1984 and complained to the nurses there. The nurses

there prescribed some pain killers which the plaintiff took.

The plaintiff continued to suffer severe pain.

On the 22nd day of November, 1984 the Plaintiff returned to the
Sangre Grande District Hospital for medical attention and was
requisted to go to the_Port Of Spain General Hospital which he
visited on the said date and there complained of pain to the
said right lower lag. The Plaintiff was readmitted to Ward 12

of the said hospital and on the 26th day of November, 1984 the

cast was removed and a back slab only was applisd to the legq.
13,

In the
Bigh Court
of Justice

No. 7
lch2 L -

- Copy

Statement
of Claim

Undated

{continued)



In the ED
High Court
of Justice

No. 7
uchu - COPY
Statement
of Claim

Undated

(continued)

As a result of the negligent treatment given

by the servants and/or agents of the first named
Defendant who was alse the servants and/or agents
of the State of Trinidad and Tobago from the 18th
day of November, 1984 to the--30th day of Degember
'1984, the ?1aintiff's lag and toes became or was
allowed'to.beéomeugaéqreneuswand/of infected below
the knee which necessitated amnutation of the said

leg.

PARTICULARS OF NEGILGENCE:

The First named Defendant's sarvants and/or agents who

were also servants and/or agents of the State of Trinidad

1o

2o

10.

In the light of the Plaintiff's history of his

said injﬁry and accident they failed to recognise the
seriousnass of the said’injury'and"faiiéd fo Have ‘the
Plaintiff examined by a more experienced medical staff

and they treated the Plaintiff in-expertly.

They-£failed to perform essential surgery in time,
thereby depriving the Plaintiff of the opportunity
of gaining a very substantial racovery and/or com-

plete restoration to his pre-accident cendition.

'Failed to monitor the Plaintiff's proqress. or lack

thareof either properly or at all.

The Plaintiff will rely on the neccessity of amputation
having ragard to all the facts and circumstances of

this injury as evidence of the negligent tresatment

14.

10

20
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administered to the Plaintiff by the ssrvants and/or agents In the High

cirst-named Defendant and the servant agents of Court of
of the first-name efendant an e servants or agents o Justice
the State of Trinidad and Tobago.
No. 7
lch2Il - COPY
_ Statement
11. By reason of the matters aforesaid the Praintiff has of Claim
occasioned pain and suffered loss and damace. Undated
(continued)

PARTICULARS OF INJURIES:

Amputation of right leg below the knee.

PARTICULARS OF SPECIAL DAMAGE

To Dr. Robertson
To Nursing Home

To Cost of below the knee prosthesis
To Cost of Medicines
To cost of travelling

Dr. Mc Intosh

TOTAL

And the Plaintiff claims damages and intersst t

15.

5 4,400,00
$ 3,040.00
$ 1,500,00
& 700,00
§ 750400

$ 600,00

——————

$10,990,00

—————————

hareon.

/s/ Ramesh Maharaj
OF COUNSEL
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THE Chief Justice of
" Trinidad and Tobago
Justice Cecil Kelsick has
been permitted by His
Excellency President El-
lis Clarke to continue in_

their stand in

office after attaining the
age 65 on July 15, until
December 21.

He was granted per-
mission to continue un-
der Section 136 (2) of
the Constitution of Trin-
idad and Tobago, “this
being the perfod nec
essary to enable him tc

deliver judgment or dc -

any other thing in rela-
tion to proceedings that
were commenced before
him before July 15.
Justice John Brath-
waite, Justice of Appeal
who sttained the age 65
on May 31, will continue

FLC3T — ros g
This i - ‘ | s o
1s the exhiibit marked “LC3" ref i l VEGRAED ¥
e erred to in the annexed affidavit of ici s L; o' ; ‘E
L Lucina Cardenas . ::
[o R

Justice Kelsick

until October 31 to en-
able him to deliver
judgment or do anything
in relation to proceed-
ings .that were com-
menced before him
before May 31.

DESPITE reports from members
of the Al Muslimeen, Mucurapo
Road, that Abdul Kgreem, 29, was
stabbed seven times by an un-
known civilian in St James on
Monday night,-senior officinls of
-he Police Service maintain that
Kareem was stabbed four times. -

In an interview with the EXPRESS
yesterday, Acting Commissioner of
“rime Alec Heller, when asked if there

. a3 anything more to add to the police

-eport given to the EXPRESS on
‘Puesday, said there was nothing more
o add except that there were lwo

- sivilians at the Scene of the crime who

w~ould support the police report that,
n fact, Kareem was stabbed four times
by an unknown civilian.

sworn t
O before me this 16th day of July. 1985

The EXPRESS contacted Dr Chan-
du Lal, who performed the post mor-
tem, and was told that the police
should be contacted in order to-ascer-
lain how many times Kareem was
stabbed. . :

When Sergeant Michael Montoute,
he police officer heading the investi-
jations was contacted, the EXPRESS
vas told that the doctor should be
-ontacted ta tell the number of stab

vounds Kareem received, since the
witopsy report only stated the cause of
Jeath: a stab wound to the heart.

Heller yesterday told the EXPRESS
hat investigations are still being con-
lucted and that the search for the
inknown civilian is still on..The police
wre still unable to identify the man.

L N Y o N - N

v+ serves not only‘to
} potential but also acts
i as-a source of inspiration and aspi-
4" ration: any one of those pretty Mar-
j tiniquan girls could be, well if not a
- “French Empress, at least married tor

a prominent Frenchman. RAOULY
from a visit tof
Fort-de-France with a story on the

U Ty e T R

THE Empress
charming story of the
i girl who married Napoleon Bona-
parte is, naturally, repeated every-
where. One suspects that the story

que’s tourist

PANTIN

returns

French connection.

THE WORLD

e

* Josephine. That
Martiniquan

hoost Martini-
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No. 9 - JUDGE'S NOTES OF EVIDENCE In the High

. Court of
TRINIDAD AND TOBAGO Justice

IN THE HIGH COURT OF JUSTICE

Neo. S
Sub-Registry, San fernandoc ©

£ Evid
NO. 5-1292 OF 1985 of Evidence

Undated
In the Matter of the Imtarprectation of the
Constitution of Trinidad and Tobago
and in particular Secticn 136

BETWEEN
PETER SOCKOG (An Infant by
Herry Sookoo, his father
and next friend) and
HARRY SO0OKOO Pleintiffs

MDD

THE ATTORHCY GENERAL OF
TRINIDAD AND TOBDAG Defandant

Enfore tha Honourable
Mr. Susticas Lennox Davalsinah

fir. A.L. Maharaj & Mrs, L. Mgharaj
far Plaintiff

fir. e O Labastide S.C. and
e Je Carringten for Cafendant

NOTES OF CVIDENCE

18/1/85
Originating Summons filed 16th July. 1885
Ord. 32 Reg. 9 Court and Ccunssl not attired,
Will continue in Chambers.

De Labastida:

Summons ia Originmasting Surnmicns in a form which roquirss
Dafendant ta cppaer today. Served at 3.10 p.u, on 16th July, 1925,
Form No. 9 Appendix A tso RSC - appuarusnce where sppearancs not

regquired. Form which should have tonn usad is Form 7. State

Solicitor served with Ex Parts order un 16th July, 1985 suridging
time for entry af appsarsnce to 1 day, Ho
gppearancs waa entared becsuss nchc was

/2000
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In the High
Court of Justice

Judgeggthtes of Evidence - Undated (continued)
required., It is undesirable for thesa proceedings to Yo panding and
despita fact of irrogularities and one day's notics ready and willing
to pracnad,
(2) 8y Consent = 3 document
Admitted,
(1) Letter froi Chief Justico tao President datud
28th June, 1585,
(i1) Lettar from President to Chief Justice datod 28th Juno, 1985,
(iii) Copy af Extracrdinary Issus of Trinidad & Tobago Gazotte
datsd 16th July, 1885,
Maharaj:
Issuys: Whether Chicf Justice Kelsick is really in office as Chief
Justice aftar 15th July, 1985,
(1) Affidavit cof Solicitor filed 16th July, 1985
(2) Affidavit of Solicitor filed 18th July, 1985,
Sgction 136:
5/sec. (1) = Sec. 105
"Judge" (p. 12) - Includes Chiaf Justice ...
Sybmit = Sec.)136 claarly includes Chisf Justice
Subsection (2) = situations in which a Judgs could remain after 65,
Cemaulsory retirement age of 65 znd cdiscretion in President to extand
retiremsnt age of Zudga for only 2 reasons. President is not bound tao
axtzand retirement ags, 'His is a discration.
Suhaection {3) - spacial officsers arse dsalt with in sec, 135
Sez. 136(3) does nat apply to Judges. Applies to officors - Limited
ty 135(3).
Azsuming epplies to g Judgs, cnly legalises 2 functions in subssctiaon (2).
Subsac, 104 = Functicns of Chiaf Justica.

Has various adninistrative duties
/300-.
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In the High

Court of
Justice
R . . . No. 8
(a) Chairmen of Judicial and Legal Services Commission Judge's Notes
of Evidence
(b) Chairman of Awards Committse
Undated
(c) Section 104
(continued)
Submit:s

Thers must ba specific authority for Chief Justics to perform
administrative functions aftar 65.
Saction 103 - Provides for Acting Chief Justics. This weuld have
included doing duties aftsr 65 ysars if intentlon uas_tb give
Chief Justice powsrs to perform edministrative duties,
1962 Constitution - A difference.Ssc. 75 (b) = Judgs could do judicial
wotk (nsu matters) sven after 65 ysars, Could have asven besn Chisaf
Justics, 1976 Canstitutioq did not re-enaet this Sscticen. vSubmit
clsar intantion that Parliament did not intend Judges to do new
mattsrs aftar 65 ysars.
Submit:
(1) On attaining 65, psrson who occupiss office as Chief Justics
can only function as Judge of Appeal tc caiplets work alrsady startad.
(2) constitution does not give autharity fur anyone over 65 to
continuc in office as Chief Justics.

De Labastide

Submit : (1) Within Judiciary there ere 3 gapazatbn and distinct officas

(1) Puicne Judge, Justice of Appsal and caiaf Lustico. Nota
particular —separateness of Chiaf Justi:ce from Justice of Appesal.

(2) flanner of Appointhant - 1976 Conustitution Ssctiocn 104(1) -
Section 102 - Totally diffesrent process. Presideont has a discration -
his own dalibgsrate Judgoment Ro 104(1) s;lwcticn nade by Judiciasl and

Legal Sarwvices Cemmission., Prasident?siscis purely exocutivae.

/a'-0

19.



In the High Court
of Justice

Judqe'zoﬁoies of Evidence - Undated (continuéd)
C..nelled ta act in accordanca with Commission's advica,
Soction 101(1) - Two separate officas - Chief Justics and Justics
of Arpeal., A distinction betwsen a Judge of the Court of Appeal and
a Susticse of thé>Csurt of Appeal. Judges of Court of Appeal comprise
the Chief Justice and the Justices of Appsal. Chief Justice is a
Judge of the Court of Appsal but he 1s not a Justics of Appeal
Form af Qath - paga SO
(3) Section 135(2)
Submit: "Judge™ here includes Chist Justico "Judge" sometimes used
comprehensively -~ 3action 137(1) - would include Chief Justica. Three
steps (1) Initiation of proceedings (2) Tribunal (3) Suspension or
nan-suspension: Three procedurses -
1st - Divided betwsen Prime Minister and Judicial and Logal Services

Commission. Hotics language subssction (3), (&)

Chief Justice is & "3Judge",
(4) Chisf Justice given pouer to'extcnd his own term.
Sectisn 136(2). W2 distinction made betwgen a Chief Justico and a
Judge othaer than Cihiief Justica.

Sention 136(2) Judis here includesg Chias? Justics Constitution allows

Chief Justics ta &3 a Judgs in his sun cass. Expects Chief Justica
to act with propriaty, "icting in accordance with advice oy tho
President - Deprivas Prasident of eny discreticn, ¥Formula usad

reqularly - Sscticy 79(:1), Prasident must glve permission. fust act

in accordance with advicas of Chief Justice ~ Judge “may cocntinueg in

0ffice .... Por such period (how long) ... @3 may bo necessary etc.

Relavant to detacmina period his tsnure may be extended,

//5ocoo
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In the High Court of Justice

No. S
Judge's Notes of Evidence -
Undated
(continued)

A nacassary construction as a matter of languago. I1f Chief Justica's
offica sxtended, ha continues to exercisu all puwers and functions

of affica, Can't have half Chief Justice Section 103. Chisf Justice

can only continue in Court of Appsal ss Judge of Appeal by virtus of
office hs halds.

(5) Saction 136(3). Applies to office of Judge by subsection (13)

(14). '

(6) 1962 Constituticnal provides for appointment of temporary

Sudges. Has no impact on extension of offico of Judge. Section (au)(1).
(2).

Submit:

Chief Juctica's offica has been extonded and is bound to perform his
offics as Chisf Justice.
(8) Summons -

Ea (1) Frosident has powsr

" (2) - o

r (3) = VYas.
(7) Act 25/85 - Tax Appeal Board (Amendment) Act. DPowsr - given to
extend offics of Chairman etc. oxercisable in accordance with advics

of Chairman,

Maharai
(1) Chiaf Justice holds the office of “Judgo”. This is the

Substantive offica. Chiaf Justice has to vecate office of "Judgs”

Either Chief Justics .or nat Chief Justice Exh, ‘3%
If it was the intantion to ensble the Chief Justicuo to function as

Chief Justice aftar 1953, Constituticn would hava said so,

/Soo-a
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In the High Court of Justice

No.. 9
Judge's Notes of Evidence -
Undated (continued)

If Dg Labastide’s submission is correct that last 2 lines cnly limit
periodsy Chisf Justice can start now cases,

Section 136(1) - "shall", flandatory.

Submit: Sactior 136(2) not only dirscted to time factur., If this
the cass, Constitution would have said so exprossly s.g. 103.

(2) Submit also Chief Justicec cannaot axtend hig time. llow
concede that Chief Justice ccn have extension of time. After 63, in
delivering Judgcment, ha acts as Fresident.

Fallacy of De Lubastide's argument is that Chicf Justice can ask for

an extension o? time te continue ag Chief Justico

(3) Contiary to public policy or public interest for Chiof Justics
to sxtand his time.

22/1/8S

Mr. R. Maharaj & flrs. L. Maharta]j
far Plaintiff

Mr. J. Carrington for Defendant

Caunsal informed that in visw of ths urgsncy snd public
interest invelved, -Judgemsnt is being deliversd from a DOraft and
that the finel Judgement will contain changes in phraseolcgy end form
and will include fresh matter which tha Court did not havs time to

include; but sulistancs of Judgemant will remain.

22.



No. 10

I .
JUDGMENT OF MR JUSTICE LENNOX DEYALSINGH » the High

Court of
Justice

TRINIDAD AND TOBAGO:

IN THE HIGH COURT OF JUSTICE No. 10
; Judgment of

Sub-Registry, 3an Fernanda Mr Justice

Lennox_
No. 5-1292 of 1985 Deyalsingh

In the Matter of the Interpretation of’thezznd July 1985
Constitution of Trinidad and Tobago  and in
particular Section 136

BETWEEN

PETER SOOKOO (An infant by Harry Sookaoo
his father and next friend) and HARRY
S00Ka0

Plaintiffs
AND

THE ATTORNEY GENERAL OF TRINIDAD AND
TOBAGO

Defendant

Before the Homourable
Mr. Justice Lennox Deyalsingh

Mr. R.L. Maharaj & Mrs. L. Maharaj
for Plaintiff
Mr. M. De tabastide S.C. and

Carrington for Defendant

JUDGEMENT

This is a sad day (some will say a day of shame) for the
Judiciary. Hers, in these proceedings, the actions of not only
a Judge aof the Supreme Court of Trinidad and Tobagp but of the
Chisf justicé, the highest judicial officer in the land, is callsd
in gquestion as'beiné in breach of the Constitution of Trinidad
and Tobago of which the judges'ére the Guardians. . His very
coﬁtinuance in.offité as Chief Justice is being challenged and
this Court hag the rather unpleasapt and embarrassing duty of
pronouncing upon it. However unpleasant and embarrassing it
may be however, it is a duty which the Court cannot and must not
“shirk and in doing its duty, it must not pe ' respector of

perscns.
23.



In the High Court
of Justice

No. 10

Judgment of Mr Justice LennoX Deyalsingh

22nd July
1985

‘°95§%£ Fﬁgtioh of Section 136 of the Co

The Plaintiffs bring an Orig

Solicitor, Lucena Cardinas, in her af

imating Summons for the
nstitution. The Plaintiffs’

fidavit deposes inter alia

that the Plaintif?é propose to commence an actionmim thé High Court

by Writ of Summons against the Attorney General and the Minister of

Health and then continues:

*(g) There appears te--be
views in-the constru

a fundamental divergence of
ction of (Section 136) of

the Constitution which in the abssncs af the appoint-
ment of a new Chief Justice of Trinidad and Tobago

ought to be resolved

- befor

g the Plaintiffs commence

their action by Writ of Summons against the Attorney
General of Trinidad and Tobago and the Minister of

Health as mentioned

validity of the Plaintiffs' proposed action will in the
dbssncs “df - such “appéirtment -dA"Chisf Justice "dépond upon the

above. This is necessary as

the

construction of -8RE.said Section of the Constitution,

(9) Tre public interest
the appointment of a
Court ought to const
Sgction. The mere s

demands that in the absence O

.F

new Chief Justice the Supreme

rue the meaning of the said
uspicion in the minds of the

public that the Hunourabls Mr. Cecil Kelsick may
mot be legally and constitutionally functioning as
Chief Justice of Trinidad and Tobago raiscs a ser
threat tc the rule of law and the independence of
the Judiciary in Trinidad and Tobago."

The facts leading up to the

are as follows:

application are not in disput

ious

g and

(1) C.A. Kelsick, Chief Justice of Trinidad and Tobago

attained the age of €5 years on 15t July, 1985. 1 will, with no dis=

respect intended, refer to him hersafter as Kelsick J. since w' .. ..

¢

whatever the findings of ‘the Court, he remains at the present time a

Judge of the Supreme Court. He wrote the President of the Republic af

Trinidad and Tobago on the 28% Juns,

1985 as follous:i=~

24,
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In the High

"June 28, 1985. Court of Justice
No. 10
Jud
His Excellency Mr. Ellis Clarke, T.C., e O eanox
President, ' Deyalsigh
.President's Housse, .
ST. ANN'S. 22nd July 1985
« (continued)

Your Excellency,

I will attain the retiring age of 65 on 15t July,
1985, Therc are scveral matters on which I have adjudicated
that are part heard or in which judgment has been rescerved.

Under section 136(2) of the Constitution, I advise
Your Excellency to grant me -permission .to continue in office
until December 21, 1985 which is the end of the short term,
so as to enable me to deliver:. judgment and to do any other
thing in rolation to proceedings that usre commenced before
me prior to my attaining the retiring age.

Yours sincerely,

Sqd. C.A. Kaelsick,
Chief Justice."

(2) The President replied on the said 28% Juna, 1985 thus :

"28th Jume, 1985.

The Honourable the Chief Justice
Mr. Cecil Kelsick,.

Chief Justice's Chambers, ..

Supreme Court,

Pgrt of Spain.

Dear Chief Justice,
1 acknowledge receipt of your letter of June 28, 1985,
| Puzsuant to section 136(2) of the Comstitution 1 hezeby
pepmitiyou to continue in officec as Chief-Justiceﬂuntil December
21, 1985 this being the period necessary to enable you to deliver

judgment or to do any other thing in relation to proceedings that
were commenced before you before July 15, 1985.

Yours sincerely,

Sqd. Ellis Clarke
President™

25.



In the High Court of Justlce
No. 10

Judgment of Mr. Justice

Lennox Deyalsingh

22nd July 1985 (continued)

(3) Kelsick J. has since the 16% July, 1985 continued and is

still continuing in offics as Chicf Justice.

(4) The Plaintiffs' Solicitor is desirous of filing an action
against the Attorney Genaral and the Minister of Health in tort and
is uncsrtain "as to uhether the said Writ of Summons would be valid

—Lf it is-witnesscd by . the_Honourable Cecil Kelsick. as Chief Justice."

The issue is whether Kelsick J. can continue in office as

Chief Justice after attaining the age of 65 yzars performing all the

functions and duties atfached to that offica, or whether he can

continue in office (whatever the desighation) but limitéd therein
only to completing Court matters already commgnced before him.

Mr. Maharaj conter that he is limited only to the latter; Mr. De
Labastide contends he is not so limitad but can continue as Chiaf
Justice performing all the functions oFLthat~oFfice for so long as

it takes him to complcte matters alrcady commenced before him.

The answer to thse question lies im the constructiom of
Section 136(1) and (2) of the Constitution. Section 136 provides:

"136 (1) The holder of an office to which this subscction
and subsections (3) to (11) apply (in this
section referréd to as "the officer”) shall
vacate his affice on attaining the age of sixty-
five years or such other age as may be proscribed.

(2) Notwithstanding that he has attained the age
at which he is required by or under subsection
(1) to vacate his office, a Judge may, with
the permission of the President, acting in
accordance with the advice of the Chief Justice
continue in office-for such pcrlod after
attalnlng that age as may be' necessary to
enable him to deliver judgment or to do any
other thing in relation to procesdings that
wers commenced before him before he attained that
age."

Other Sections hclpful to the determination of the issue referrzd to

by Counssl are:i=-

26.
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In the High
Court of Justice

No. 10
Judgment of
‘Mr Justice Lennox
Deyalsingh

"Jjudge" includes the Chief Justice, a22nd Jul¥ 1985
Judge of Appeal-and-a Puisne Judge; (continued)

nz, (1) In this Constitution =

s600ss0000ese

es e 0 e s e 0008 PO,

9g. There shall be a Supreme Court of Judicature
for Trinidad and Tobago, consisting of a High
Court of Justice (hereinafter referred to as
"The High Court") and a Court of Appeal with such
jurisdiction and powers as ale conferred oo
these two Courts respectively by this Constitution
or any cther law.

100Q. (1) The Judges of the High Court shall be the
Chiecf Justice who shall be ex=afficic a
Judge of that Cdurt, and such number of
Puisne Judges as may be prescribed.

e es e s esces st

101 (1) The judges of the Court of Appeal shall be
the Chief Justice, who shall bte President
of the Court of Appeal and: such number of
Jugtices of Appeal as may be prescribed.

e e 00 s ce0 st

103. where the office of Chief Justice is vacant or
where the Chief Justice is for any reason unable - 20
to perform the functions of his effice, then,
until a person has peen appointed to and has -
assumed the functions of such office or until
the Chief Justice has cesumed those functions,
as the case may be, those functions shall be
performed by such other of the Judges as may -
be appointed by the President, -after cansultation
with the Prime Minister and the Leader aof the
Oppositioke '

spe00n B eI T NLE TR TS

106. (1) Subject to Section 104(3), a Judge shall
hald office in accordancse with Sectisns 136 and
137."

The Constitution is not to be construed in any narrow

pedanticlsense (per Lord Wright in James Vv Commonuealth of

pustralia (1936 A.C. 578 614) and a broad liberal spirit should

inspire those whose duty it is to interpret it, for a Constitution,

which provides for the Government of a country, is a living

27.



In the High Court of Justice
No. 10

Judgment of Mr Justice Lennox Deyalsingh
22nd July 1985 (continued)

organic thing which of all instruments have the greatest claim to be

construed "ut res magis valeat quam percat" (it is better for a thing

to have effect than to be made void). But this doss not mean that

the Court is free to stretch ar pervert the languageo of7the Constitution
for the purhose of supplying omissions or for the pufpose of correcting
supposed orrors. The s~ction to be construed must be looksd at as a
whole in the context of the Constitution as a whole with a vicw to

giving effect to the intendmsnt of the Legislature.

Counsel has citcd nonauthority in support of their sub-
missions. I take it thersfore, that there aré no similar provisions 10
in the Constitution of any ather country uhich could be of any
assistance to this Court. The general principles of construction
of statutes are of courso, well known and Counsel did not think it
necassary to refgf to them assumlné stuppose, that the Court-is well

acquainted with them..

Mr. De Labastide submits that Section 136(2) empouwers the Chief

Justice to confinue in office as Chisf stticegggrforminq all the

functions and duties attached to the office of Chief Justice during

the period of time that he remains in office with the permission

of the Preosident after attaining the.age of &5 yéar3~and that period 20
of time he says, is predicated upon how long it wiii take Him "to

deliver judgement or do any otﬁei"ﬁhinghin relation to proceedings

that were commcnccd‘beforc-him.before he attained the age of 65

years". Thc seeming limitation of functions and dutics spelt out

in the words jUst quothed refers to the duration of time he continues

in gffice as Chief Justice ard not to the functions and duties he is

to perform after attaining 65 years.

Mr. Maharaj submits that the said gquothed words limit the
fupctions and dut;es of the Chief Justice after he attains 85 years
of age. Hec can stay on he says, but only to complete Court work 30'
28.



In the High
Court of Justice

commenced before he attained 65 years of age and not as No. 10

Chicf Justi f i 11 the functi d duti ttach gudgment of M.
ic ustice performing a e functiocms an uties attached s,qrice Lennox

Deyalsingh
22nd July 1985

to that office.

Both submissions have their attractions and I found (continued)
the issue, at lcast dﬁring the heafing_énd immediately there-
after, not as simple as each Counsel confidently submitted
that it was, In finding the ansuer, I must look for the
intendment of the Legislature in the section as whole as

well as in the Constitution itself as a whole.

10 I start from what is a clear intent of the
Legislature and that ig that the holders of special offices
expressly spccified in the Constitution must vacate their

office on atﬁaining the age of 65 years:

section 136 (1).  Those officers are:
(1) A Judge: Section 106(1)
(2) The Aﬁditdr-General: Section 136(12)
(3) The'Directaf of bublic'Prosecutions,
Chief Parliamentary Counsel and’

Solicitor-Gansral: Section 136(13)

20 The Legislaturs's intent up to this point is clear. Ffor
good reason or bad, the holders of the above listad officers

must retire at 65 years of age. But them, subsection (2)

goes on to make an exception in the case of "a Judge" and it

is this exception that the Court is called upon to construe.

The matarial sections are directed primarily to
the office of Judge who may be the Chief Justice, .3 Judge af
Appaal or a Judge of the High Court. Judges of Appeal appointed

under Section 104 (that is by the President acting in

29.



In the High Court of Justice

No. 10
Judgment of Mr Justice Lennox Deyalsingh
22nd July 1985 {continued)

accordance with the advice of the Judicial and Legal Services
Commission) are officially designated "Justices of Appeal" and

judges of the High Court, "Puisne Judges." The Chief Justice when
sitting in the Court of Appeal is a Judge of Appeal and the President
of that Court and when sitting in the High Court, a. Judge of the

High Court. Justices of Appcal when sitting in Court are tegether
with the Chisf Justice, Judges of'Appeal, This is the pesition in

law and practice.

Apart from the strictly judicial work when éitting in Court,
the office of Chief Justice carries many other constitutional and
administrative duties. The Chief Jﬁstice is the Head of the Judiciary
the Judicial arm of Government. He is the Chief Judge.and adminis-
trative head of the Judiciary with all that that implies. He is
the Chairman of the Judicial and Legal Servicos Commission which-
appoints Judges to the Court of Appeal and High Court (Section 110).
1 em told by Mr. Maharaj from the Bar Taglé thaﬁ he is Chairman of
the National Awards COmmittac. All these }unﬁéions (and cthers not
mentioned which no doubt cx}st) are'distinctvand scparate Froh his
functions in Court and are of course, of significant import to

the affice of Chief Justicee.

Wwith this background, I come to subsection (2). Threc
things are clear: (1) it applies aonly to 2 JudQe and it is an exception
from the mandatory rcquirement in subsection (1) that 2 Judge (along
with holders of other Special Offices under the Constitution) shall
vacate office at 65 years of.age; (ii) the 3udge if he stays on
after 65 ysars of age, caanot commence new Court work. He stays on
so far as Court work is concernad, only to complete such work already

commenced and this may be delivering reserved judgements in matters

fully argued bsforc him befors he attained 65 yesars of age OT continuing
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Court of Justice

No. 10
Judgment of

the clcar intendment of the subscction; and (iii) the mandatcryggyiizzic; Lennox
g.

with a part-heard matter commenced before that age. This is

retirement age fixed in subsection (1) cam only be changed by 22nd July 1985
a special majority vote in patliament. Subsaction (2] must (continued)
not thercofore, bes construed so as to circumvcnt the prerogative

of the Legislaturc.

Mr. De Labastide's submission that the Chief Justice can
continue in office as Chief Justice performing 21l the functions
and dutics as Chief Justice has an obvious weakness. Court work
is an important function: of that offices. It will thereofors,
mean that Ehe Chief Jusfiﬁé caﬁ commence Ncw Court work gduring
the continuation periodes This cannot bg so; Further, an
examination of the uordiné af subéections (1) and (2) provides
some light. Speaking about Wthé of fice" involved, subsection
(1) says Meeese shall:vacafe his aoffice.” Subsaction (2)
repeats "his of fice" and fhen proceeds to change the wording
to ", ... continue in of fice". Regarding the rctirement age
subsection (1) says "...... on attaining the age of 65 years...."
Subsection {(2) says "Notuithstanding that he has attained ths
age at which he is required see.....to vacate his office" and
then proceeds with refcrence to age to say "that age™ on tu;
occasions. If Mr. De Labastide's interpretation is what the
Legislature had in mind, it would have been a rolatively simple
matter to say '"may ycr..édntinue in his or that office".

This would have made it clear beyond the shadow of a doubt that
the Judge was to continue inm the office he held on retirement
be it Chicf Justice, Justite of Appeal of Puisne Judge.
Continuing, if the Court can £i1l the lacuna and read the

subsection as "may se..e.. cONtinues in His office™ with the .
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n the High Court of Justice

No. 10
udgment of Mr Justice Lennox Deyalsingh
2nd July 1985 (continued)

attendant right to perform all functions and duties attached to
that offics, then a conflict arises with the limitation imposed by
what follows regarding the work the judge can do after attaining
65 years. "May teeeesescOntinue in his office" must mean doing
Court work including commencing new matters and this is in clear
conflict with thc rest of the subsection. Mr. Oc Labastide's sub-
mission invites the Court to re-enact or read the sub=section

something like this:

n o2, Notwithstanding that he has attained the age at
which he is required bty or under subsection (1) to
vacate his office (as Chief Justicc) a Judgs (Chief
Justice) may, with the permission of the President,
acting in accordance with the advice of the Chief
Justice, continue in his office (as Chief Justice)
for such period aftor attaining that agc as may bo
necessary to snable him to deliver judgement or to
do any other thing in relation to procecedings that
were commenced before him before hc attained that
age save that in the cass of the Chiegf Justice, he
shall aftar attaining that age be confined in his
functions and duties to delivery of judgement aor to
any other thing in relation to proccedings that
wore commenced befora him before he attained that age."

I do not think that it is permissable for the Court to read
the subsoction thus and I must regretfully decline to re~enact or read

the subsection in that way.

Tho submissions of Mr, Maharaj presents less OT NO difficulty.
Simce thc material ssctions of the Constitution are primarily directad
to the office of Judge, and tho subsection limit 3 the functions and
duties during the ccﬁtinuation in office to Court work, it secms the
clear intention of the Legislature is direcﬁed to the Judge continuing
in office as a Judgc sitting in Court” and doing Court work. The Judge
therefore continucs as a Judge of the High Court or a Judge of Appeal
and not as anything. else. Kelsick J. would therefore, in this ;asa
continue in office as a Judge of Appeal and not as Chief Justice.

This constpuction brings both parts of the subsection in harmony with
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oach otherj it disposcs of the conflict raised by Mr. De No. 10
Judgment of
Labastide's submission and I hold it to be the construction Mr Justice LennoX
Deyalsingh
intended by the Legislature and thersforn, the true 22nd July 1985
construction. (continued)

Both Counsel procceded on the basis that Sectiaon
13F(2) is applicable to the of fice of Chicf justice. It scems
to me at first sight (but this without full and caracful
considoration) that an aﬁguable case can bé mado ocut for the
proposition thatthe section does not apply to the of fice of
Chief Justico. There is no difficulty at all in aﬁplying the
subsection to Justices-bf Appeal and Puisnz judges since these
Judges do not have any dutics other than Court work. Further,
an argument about the ChieFvJustice being a judge in his own
cause uiil not arise. But tﬁis issue mas‘not put before the
Court for a ﬁeterminatiﬁn énd in any event, I have not had ths
pencfit of the assistance Ef Counsel on the issue, and I wauld

thercfore, leave the matter alone.

This Court.considers it necessary to add a Final word
about the :construction of subsection (2). 1t is provision in-
serted "ex abundanti cautela™. The Eonstitution‘contemplates
that a- Judge is a personage of integrity and industry and will
as a rule, complete all his Court morkchforema#tainingTSE,ycars
of age so as to give affect tao the clear. intention of subsection
(1).. Unforseen circumstances do houwever, sametimes but rarely
srise in the natural order of things, for axample”a.Judgc, or
counsel or litigant may become ill-durigg the course of a hearing
in 8 matter before a Judge who 1s close to the ratirgment age.

A re~hearing in such a case could lead to 2 waste of time and

additional expenses to the litigants through no fault
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of their own. Sa the Législature, in its wisdom, insected this sub-

spction. It is therefore, a provision intended to be brought into
slay only in sxcgptional circumstancas, circumstances containing
therein something of the unexpected and unforseen. -1t was not ip=-
tended to apply otherwise for example, pressure of work, length of
the Court list, ctc. Thase ara matters far which the Eemedy lies
clsewherc. A Judge is therefore, expecteq when approaching retire-
ment age, to so order his Court calendar as to leave nothing out-
standing by the time he attains 65 years af age.- and if he is remiss
in so doing, the Chief Justice must eﬁsure that he does what is proper. 10
In the special circumstances that méy'arise, fhe Constituticon does
not comtemplats any substantial periocd of cﬁntinuahion in office

for the effect, of any such continuation in office is sclf-defeating
in that while a Judge stays on to compleia»outstanding Court work,

the sittings of the Court are affected because no new appointments

to the Court can be made. In effect; the Court operataszwith one

Judge less.‘ At the present time, the Court of Apﬁeal is operating

with two Judges le : becausc of the continuétion in office of

Kelsick J. and Sraithwaite J.A. under subsection (2). The Court there-
fore, cannot sit in the two divigsions of which it is comprised and 20
the list of cases awaiting determination .increases. This instant

situation fortifies the view that Subsection (2) is intended to apply

only in exceptional circumstances. Regretfully, in recgnt times it

seems that subsection (2) is being utilised as 2 matter of coursec.

This Court hopes that such a practice will not continue. This Court

docs not suggest any time limit over which subsection (2) should apply

as it depends on unforscen fadtors; but in all but the very most ex-—
ceptional of cases, it should not, in my view, cxceed a period Df-

two months. The Constitution reguires that a Judge, as a constitutional
obligation, complete all his Court work before he reaches the age af 30

retirement.
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Now that I have determined the matter, 1 venture, with
the greatest respect and with only the interests of the Judiciary
and the Administration of Justice at heart and in mind, to
suggest to the Defendant and to Kclsiék‘J. that they should
accept the Court's decision and that Kelsick 3J. should proceed
with all expcdition to complete what Court weTk he has outstanding
and depart the hallowed precints of the Judiciary. Nothing of
substance will be lost if this course is taken except perhaps,
pride of offica for a fow months by Kelsick J.; and this 1
suggest is a suitable price to pay in the circumstansos.

This matter and the cvents leading up to it have caused

serious damage to the Judiciary and the Administration of
Justice and further litigation may very well result in irrcparable
change to the Judiciarj; If it is necessary to clarify the
Legislative intent, ;his I suggest with respect, can be done

by the Legislature in due course.  Whatever be the strict
legality of the position, Kelsick J. has by his own deliberats
action, brought about a situation which constitutes a dis=-
service to an Institution over which he had the great honour to
prosidé and én Insfitution which should always stand solemn

im the public eye. Exemplars of Society (and the Chief Justics
stands among the foremost of these) must not only hew

to the straight line of the Constitution and the law but must

appear to do so. Paul the leader and judge of the Christian

Gentile Church of in his letfertto the Corinthians said "All
things are laufgl for me but aii tﬁings are not helpful and good
for others.  All things are lawful for me but all things do

not edify". The Constitution is predicated upon and Socciety
expects its excmplars to live by the principle anshrined in

those words«
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They must have a sensa of shame «.... 20 instinctive teaching for
possible action though lawful, is just not donc in a civilised
Socicty. They must be ever mindful of the fact that their actions
set the direction for the people they are privileged to lead, that
(in the saying of thc common man) "the thread follows the necdle".
Theiré is a grave and welghty rcsponsibility to Society and thcy
should not accept the honour of high public office if they are naot
prepared to fulfil the attendant responsibilitics. Like Ccasar's
wife, they must be above reproach; and raproach has been aﬁd is
being cast upon the office of Chief Justice and cénscquently an
the entire Judiciary. And this Court thinks it is in duty bound
to comment as it has ceasse and does so with sadness and with deap

regret.

In.the light of my findings aforesaid, the Court answers

the questions raised in this Application as follouws:

The Ordsr:

The Court declares that upon the true construction of

sections 136(1) and (2) of the Constitution.

(1) His Excellency, the Prosident of Trinidad and Tobago has

no pawer and/or authority to allow Kelsick J. to continue in office
after attaining the ago of 65 years on the 15t July, 1985 to perform
the functions of Chief Justice of the Supreme Court of Trinidad and
Tobagoe

(2) The discretion {if any) of His Excellency the President to
allow a judge (including 2 Chicf Justice) to continue in of fice

after attaining the aggc of 65 years is limited to such functions only
as =nables such judge to deliver judgement or to do any sther thing
in relation to proceedings that were commenced before him befare he

attained the age cf retirecment.
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(3) Kelsick J. cannot validly perform the functions af
Chief Justice after attaining the retirement age of 65 years
He-ﬁay ccntinue in him "to deliver judgement or to any other
thing in relation to proceedings that were commenced before

him before he attained the age of 65 years".

(4) Fosts will be taxed and paid by the Oefendant to

the Plaintiff.

DATED this 22nd day af July, 198S.

Lennox Deyalsingh,

10 Judge.
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TRINIDAD AND TOBAGO

IN THE HIGH COURT OF JUSTICE
Sub—-Regastry, San Ferrando

In the Matter of the Intezpretation of the
Constitution of Trinidad and Tobago
and in particuylar Section 136.

NO. S=-1292 OF 1985
BETWEEN 10
PETER SQ0KO0Q (An Infant by

Harry Sockoo, his father
and next frisnd) and

HARRY S00KOO Blaintiffs

AND

THE ATTORNEY GENERAL OF

TRINIDAD AND 7OBAGQ Osfendant

Before ths Honourabls
Mr. Justice Lennox Deyalsingh

Mr. R.L. Maharaj & Mrs. L. Maharaj 20
for Plaintiff

Mr. M. De Labastide S,C. and
Carrirngton for Dsfendant

JUDGEMENT

This is a sad day (some will 3zay a day of shame) for the
Judiciary., Here, in these procsedings, the ‘actions of not only a
Judge of the Suprsme Court of Trinidad and Tobago but of tha Chief
Justics, the highest judicial officer in the land, is called in
question as boing in breach of the Constitution of Trinidad and
Tobago of which the Judges are the Guardians. His very continuancs
in office as Chief Justice at his own requsst, is bsing challenged
and this Court has the rather unpleasant and embarrassing duty of
pronouncing upon it., However unpleasant and cmbarrassing it may bs
however, it is a Juty which the Cz 1ot cannot and wnust not shirk and
in doing its duty, it must not be "a respectsr of persons".

/20'01
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The Plaintiffs bring an Originating Sum::ons for the ccnstruction
of Section 136 of the Constitution. The Plaintiffs'! Solicitor,
Lucena Cardinas, in her affidavit deposes inter alia that the Plaintiffs
prcpose to commencs an action in the High Court by Writ of Summons

against the Attcrney General and the Ministsrs nf Health and then

continues:

"(8) There appears to be a fundamental divergsnce of
visws in the construction of (Section 136) of
the Constitution wnich in the absence of the
appointment of a ncw Chief Justicc of Trinidad
and Tobago cught to be roselvad baforn the
Plaintiffs commance thoir action by Writ of
Summons against the Attorney Gensral of Trinidad
and Tobago and the Ministsr of Health as mon tioned
above. This is necessary as tho validity of the
Blaintiffs' proposec. action will in the absencn of
such appointment of Chief Justice degpend upon the
construction of tho said Scction of the Constitution.

(9) The public intercst demands that in tho absgnce of

the appointment of a new Chief Justice the Supreme

Court ought tc construe the meaning cf the said

Section. The merec suspicion in the minds of the

public that the Honourablo Mr. Cocil Kelsick may

no* be leqally and constitutionally functioning as

Chief Justico of Teinidad and Tobago raiscs a ssrious

threat to the ruie of law and the independenca of the

Judiciary in Trinidad and Toozgo.™

The facts lnading up to the application are not in dispute and

are as follows:
(1) C.A. Kelsick, Chief Justice of Trinidad and Tobago attained the
age af 65 ysars on 15th July, 1985. I will, with no disrospect intondsed,
rofer to him hersafter as Kolsick J. since whatover the findings of the
Court, he remains at the'present time a Judge of the Suprome Court. He

wrote the President of the Republic of Trinidad and Tobago on the

28th Juns, 1985 as follows:
/Socnt
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(2)

"June 28, 1985,

His Excellency Mr. E1lis Clarke, T.C.,
President,

President's Housao,

ST. ANN'S,

Your Excellency,

I will attain the rctiring age of 65 on 1Sth July,
1985. Thoere arc several matisrs on which I hava adjudicatad
that ars part heard or in which judgment has been reoseorved.

Under section 136(2) of the Constitution, I adviss
Your Excellency to grant mo permission to continuag in affico
until Oecomber 21, 1985 which is the end of the shart tsrm,
so as to enable m3 to deliver judgment and to do any other
thing in relation to proceedings that were cammenced beforo
me prior to my attaining the retiring aga.

Yours sincearely,

Sgd: C.A. Kelsick,
Chief Justics."

Tho President replied on the said 28th June, 1985 thus:

"28th June, 1985.

The Honourable the Chisf Zistics
Mr. Ceccil Kelsick,

Chisf Justice's Chambers,

Supreme Court,

Port of Spain.

ODear Chiaf Justice,

I acknowledge rscaipt of your lettar of
June 28, 1985,

Pursuant to section 136(2) of the
Constitution I hercby permit you to continue in office as
Chiaf-Justiceuntil Oacember 21, 1985 this being the period
nectssary to cnable you to deliver judgment or to do any
other thing in relation tao proceedings that were commenced
bafaors you befors July 15, 1985,

Yours sincsrsly,

Sgd: Ellis Clarkao,
President.”

Jbevana

40.
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(3) The President, after consultation with the Prime Minister and the
Leader of the Opposition, appointed Mr. Justice Clinton Bernard, a
Justice of Appeal, to the offico of Chief Justice, with effesct from
the date on which Mr. Justice Cecil Kelsick vacates that office. The
appointment was made on Friday 12th July, 1985: Trinidad and Tobago
Gazatte (Extraord;nary) Vol. 24 Na. 202,
(4) Kelsick J. has sincéwégéi;éth"bﬁly; 1985 continued end is still
continuind in office as Chief Justice.
(3) The Plaintiffs' Solicitor is desirous of filing an action against
the Attorney General and the Minister of Health in tort and is uncertain
"as'ﬁo whother the said Writ of Summons would be valid if it is witnessed
by the Honourable Cocil Kelsick as Chief Justice.”

The issue is whether Kelsick J. can continue in office as

Chief Justics after attaining the age of 65 years perfarming all the

functions and duties attachzd to that office, or whather he can continue

in office (whatsver the dosignation) put limited therein only to
completing Court matters already commenced before him. Mr, Maharaj
contands that he is limitsd only to the latter; Mr. De Labastido

contends he is not so limited but carm continue as Chief Justice

performing all the functions of that office for so long as it takss him
to compleote matters already commenced before him.

The answer to the gqucstion lics in the construction aof
section 136(1) and (2) of the Constitution. Section 136 provides:

w136. (1) The holder of an office to which this subsection
and subsections (3) to (11) apply (in this
saction referred to as "the officer") shall
vacate his office on attaining the age of sixty-
five years or such ather age as may be prescribed.

(2) Notwithstanding that ho has attained the agec at
which he is : :quired by or '~ dor.subsoction (1)
to vacate his office, a Judge may, with the
permission of the President, acting in accordancs

/5.-..
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with the advice of the Chief Justice continus
in office for such period after attaining
that ags as may be necessary to enable him tao
deliver judgment or to do any other thing in
relation to procesedings that wers commenced
before him before he attained that age."

Other sections helpful to the determination of the issue refasrrad

to by Counsel are:

"z, (1) In this Constituticn -

"Judge" includes the Chief Justice, a Judge 10
of Appeal and a Puisne Judge;

99. There shall be a Supreme Court of Judicature for
Trinidad and Tobago consisting of a High Court aof Justice
(hereinafter referred to as "The High Court") and a Court
of Appeal with such jurisdiction and powsrs as are conferred
on those two Courts respectively by this Constitution or any
ather law.

100. (1) The Judges af the High Court shall bs the Chief
Justicao who shall be ex officio a Judge of that Court, and
such number of Puisne Judges as may be prescribed. 20

¢ 000 o

101. (1) Tha judges of the Court of Appeal shall be the
Chief Justice, who shall be Prcsident of the Court of Appeal
and such number of Justices of Appeal as may be prescribed.

8 s0c0 v

102. The Chief Justice shall be gppointed by the Praesident
after consultation with the Prime Ministér and the Lsader of
the Opposition,

tSe s e s s e o0

103. Where the office of Chief Justice is vacant or whers

the Chief Justice is for any reason unable to perform the
functions of his office, then, until s parson has baosn appointed

to and has assumed the functions of such office ar until the 30
Chief* Justice has rasumed those functions, as thc case may be,
those functions shall be performed By such other of the Judges

as may be appointed by the President, after consultation with

the Prime Minister and the Leader of thn Opposition.

106. (1) Subjoct to Section 104(3), a Judge shall hold
office in accordance with Sections 136 and 137."

V4- TN
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The Constitution is not tc be construed in any narrow pedantic Justice

sense (per Lord Wright in Jamgs v Commonwsalth of Australia (1936 A.C. No.11
Judgment of

S78, 614) and 2 broad liberal spirit should inspirc thoss whose duty it Mr Justice
Lennox Deyalsingh
is to interpret it, for a Constitution, which provides for the Government (Revised)
of o country, is a living organic thing which of all instruments have 22nd July 1985
the greatest claim to be construed 'ut res magis valeat gquam pereat” (continued)
(it is bettsr for a thing to have cffect than to be made void). But
this does not mean that the Court is free to stretch or pervert tha
language of the Constitution for tho purpese of supplying omissions or
for the purpose of correcting supposed errors. The section to be
construed must be looked at as a whole in the context of tho
Constitution as a whole with a view to giving offcct to the intandment
aof tho Legislaturs.
Counsel has cited no authority in support of their submissions.
I take it therefors, that thero are no similar provisions in the
Constitution of any other country which could bg of any assistance to
this Court. The general principlss of'ccnstruction of statutoes ares of
course, well known and Counsel did not think it necessary ta refer to
them assuming I supposc, that the Court is woll acquaintod with them.
Mr. De Labastide submits that Section 136(2) empowers the

Chisf Justico ta continue in offics as Chiof Justice performing all tha

functions and duties attached to the office of Chief Justice during the

period of time that he remains in office with the permission of the
President after attaining, the age of 65 years and that period af time he
says, is predicated upon how long it will take him "to deliver judgement

or do any other thing in relation to proceedings that werc commenced beforo
him before he attained tho age of 65 years." The seeming limitation of
functions and duties spelt out in tho words just grethed refars to the

duration of time ho continuss in office as Chiaf Justice and not to the

functions and duties he is to perform after attaining 65 years,

/Teee
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fir. Maharaj submits that the said quothed words limit the
functions and duties of the Chief Justice after he attains 65 years
of age. He can stay on he says, but only to complete Court work
commenced before he attained 65 years of age and not as Chiaf Justice
performing all the functions and dutiss attached to that office.

Both submissions have their attractions and I found the issue,
at least during the hearing and immediately theresaftar, not as simple
as each Counscl conffdantly submitted that it was. In finding tho
answer, 1 must lock for the intendment of tho Legislaturs in the
saction as a whole as well as in the Constitution itsclf as a wholso. 10

I start from what is a clecar intent of tho Legislature and that
is that the holders of spccial offices expressly specified in the: .
Constitution muyst vacate their office on attaining the agc of 65 years:

Section 136(1), Thess officcrs are:

1 A Judge: Section 106(1)
(2) The Auditar-General: Section 136(12)
(3) The Director of Public Prosecutiens,

Chinaf Parliamentary Counssl and
Solicitor~Gencral: Section 136(13)

The Legislature's intent up to this point is clear. Far good reason or 20
bad, the holders of the above listed officaos must retire at 65 years

of age. But then, subsection (2) goes on to make an exception in the
case aof "a Judge" and it is this exception that the Court is callsd
upon to construs.

The underlying thrust of the material sections is dirscted to
the office of Judge who may bge the Chief Justice, a Judge of Appeal or
a Judge cof ths High Court. Judges of Appeal appointed under Secticn 104
(that is by the Prasident acting in accordance with the advice of the

Judicialk and Legal Services Commission) are officially designatod

/Beans
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The Chief Justice when sitting in the Court of Appeal is a Judge of
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Appecal and the President of that Court and when sitting in the High Judgment of
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Court, 2 Judgs of the High Court. Justices of Appeal~when sitting in Deyalsingh
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Court arc together with the Chief Justice, Judges of Appeal., This
22nd July 1985

is the position in law and practicu.
. (continued)

Apart from the strictly judicial work when sitting in Court, the
office of Chief Justice_carrics marny other constitutional and
administrative duties, The Chief Justico is the Head of thao Judiciary,
the Judicial arm of Government. He s the Chiaf Judge and Administrative
Head of the Judiciary with all that that implies. He is the Chairmant?h
of the Judicial ard Lagal Sevviuves Cormnissicn which appoints Judges
to tho Court of Appeal and High Court {Scctian 110). I am told by
Mr. Maharaj from the Bar Tabtle that he is Chsirman of the National
Awards Committce., All these functions (and athers not mentioned which
no doubt exist) arec distinct and scparate from his judicial functions
in Court and are of coursz, of significant import to the office of
Chicf Justice.

With this kackground, I come to subsection {2). Three things
are clear: (i) it applics only to a Judge and it is an cxception from
the mandatory requirement in subsection (1) that a Judge (along with
holders nf other Special Officas undar tho Constitution) shall vacata
offiZo at 65 yoars of age; (ii) the Judgec -if he stays on aftac 65-years
of 3qge, cannot commence AEu Court work. He stays on so far as Court
work is concerned, only tao compglete such ucrk7already cammenced and
this may be delivering resorved judgements in matters fully argued
bafore him beforc he attained 65 years of age or continuing with part-
hear:! matters commerced bafore that 10e., This is the clear intendment

of the subsection; and (iil) the mandatory retirement age fixed in

/9eun.
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subsection (1) can only be changed by a special majority vote in
Parliament., Subsection (2) must not therefore, bs construed so as to
circumvent the prorogative of the Logislature.

Mr. De Labastide's subimission that the Chief Justice can
continue in office as Chief Justice periarming all the functions and
duties as Chief Justice has an obvious woakness. Court work is an
important-Punction ;f that office. It will thorefors moan that the
Chigf Justics can commencs new Court work during the centinuation
period. This cannot be sa. ?urthcr, an examination of the wording of
subsoctions (1) and (2) pravides scme light. Speaking about "the 10
office" involved, subscction (1) says ".... shall vacate his offics".
Subsection (2) ropeats "his oftice" £)d then proceods to change the
wording to ".... continuo In office.™ Regaraiing the retirement age,
subsaction (1) says ".... cn attaining the age of 63 years ...."
Subsscticn (2) says "Nothuwithstanding that he has attzined the age at
which he is required ..... tc vacate his office” and then procceds
with reference to age to say "that age" on two occasions. If
Mr. Ds Labastide's interprotation is what the Legislaturc had in mind,
it would have been a relatively simplo matter to say "may .... continus
in his or that office." This would have made it clear beyond the 20
shadow of a doubt that the Judge was to rcontinue in the offlce he held
on retirement, be it Chief Justice, Justico of Appeal or Puisne Judgs.
Continuing, if the Court can fill the lacuna and read the subseaction
as "may .... continue in his office with the attendant right to
porform all Puncticns and duties attached to that office, then a
conflict arises with tha limitation imposed by what follows regarding
the work the judgc can do after attaining 65 years. "May ... continue
in his office" must mean doing Cou-t work including commencing naw

/10...

46.



matters and this is in clear conflict with the rost aof the subsaction,

Mr. Do Labastide's submission invites the Court to ro-enact or read

the subsection something like this:

0

B0 subsection thus and I must regrotfully decline to re—cnact or read the

2.

Notwithstanding that hc has attained the agae of which
he is required by or under subsection (1) to vacatas
his office (as Chief Justica) a Judge (Chiof Justica)
may, with the permission of the President, acting in
accordancse with the advice of the Chisf Justice,
continue in his office (as Chief Justice) for such
period after attaining that age as may be nocessary
to enabls him to deliver judgemsnt or to do any othor
thing in relation to procsedings that wers commenced
before him baefore hc attained that age save that in
the case of tha Chief Justice, he shall after
attaining that age be confinad in his functions and
dutics to dslivery of judgement or to any other thing
in relation to procsedings that were commenced befora
him before he attained that ages."

I do not think that it is permissable for the Court to read the

subsection in that way.

Sincs the material sections of the Constitution are primarily directad

The submissions of Mr., Maharaj present less or no difficulty.

to tho office of Judge, and the sutsoction limits the functions and

dutios during the continuation in offics to Court wark, it seems that

the clear intention of the Legislaturc is directed to the Judge

continuing in office as a Judge sitting in Court and doing Court work

In the High
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(continued)

and being limited to Court matters commenced beforo he attained 65 years

of ags.

a Judges of Appsal and not as anything elss. Kelsick 3. would thereforas,

in this case continuc in office as a Judgeo of Appeal

Justice,

The Judge thersfors, continues as a Judge of the High Court or

This construction brings both parts of the subsection in

harmony with sach other; it disposes of the conflict raiscd by

Mr. De Labastidet!s submission.

V4R
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Mr. Oc Labastide in his argument, submitted that ths President
had no discrotion under subsection (2) but had to act as advised by the
Cﬁief Justicoa. Keeping in mind (i) The mandatory rstirement age
(subsection (1)) and that this subsoctiocd can only bs amended by a
special majority in Parliament, and (ii) The input of tho political
Oirectorate in the appointment of ths Chiof Justice (Section 102) and
gven in the case of an Acting Chief Justice (Section 103), it would be
strange to- say the least, that the Legislature intonded that a Chigf
Justice (although he is axpectad to act properly) would have the powor
to extend his own term in affice aftar reaching retirsment ageg by tha 10
mers act of advising the Prosidont to do so. In my visw such an
intention should and Qould have boon clearly expresscd by the
Legislaturc if that, indeed, was its intent; and thig, it has not done.

In all the circumstances, I hold that Mr. Maharaj's submission
is correct and that thae Chief Justice can continue in office as a
Judge of Appsal far the ﬁurpcae of comploting Court work commencod
bsfore he attained the age of 65 years.

Mr. De Labagtida also submittod that thc Logislative intent can
be clearly gloaned from tho Tax Appoal Board (Apendmont) Act, 1975 which
was passsd in tho House of Represcntatives and tho Scnate on the 20
14th June, 198S and 25th Junae, 1985 respeoctively and was assentsd to
on the 9th July, 1985,

Section 2 of the Act provides:

"(4A) Notwithstanding that his torm of office has expired,

the Chairman, the Vice-Chairman or an ordinary momber of

the Appeal Board, may, with the permission of tha President

acting on the advics of the Chairman, continue in office

for such a period after tho expiry of his term as may be

necessary to deliver judgment, or to do any other thing in

relation to proceedings that wero commenced before Rim 30
before his torm of office expired.".

/12¢'oo
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That subsection no doubt and in clear and oxpress terms say that In the High

Court of
"the Chairman, thae Vice-Chairman or ordinary members™ may continue in Justice
afficc aftsr he rsaches ratirsment age with tha permission of the No. 11
\ Judgment of
President, "acting on the advice of the Chairman".  Subsection 136(2) Mr Justice
Lennox
is not so clearly and expressly stated. Further, there can roally be no peyalsingh
(Revised)

comparison batwesn the Tax Appeal 3oard and the Suprome Court of
Trinidad and Tobago and the Chairman of the Tax Appeal Board and ths (continued)
Chief Jusﬁico_in tho arsa aof functions, powors and dutios. And tho fact
that in 1985, the Lagislature gives certain powers to the Chairman aof
the Tax Appeal Board to extend his term in office doas not at all mean
that it intends to confer that same power on the Chief Justice. 0On the.
contrary, sinco the Legislature has so clearly spelt out the position
in the Tax Appsal Board, it scems to me that if the same position was
tc apply in the Supremoc Court, it would have likcwise spelt out the
power in the samg expréss torms by providing: "Notwithstanding that ho
has attained thc age by which he is réquircd by or under subscction (1)
to vacate his office, the Chicf Justice, a Justice of Appcal, or
Puisne Judgc may, with‘tho parmission of tha President acting in
accordancs with the advico of tho Chief Justics, continue iq office ..."
I cannot see how this Amendmont to the Tax Appral 8oard Act Ch. 4:50
really helps in this case.

Finally, Mr. De Labastido made an intaresting statement
during the course of hig submissions. He said "You cannct have a
half-Chisf Justice!. I agrec. VYou cannot have a Chief Justice doing
the important constitutional and administrative work attached to tha
office and not the likewise important Court work. And that would be
the affect if the construction submitted by Mr. Do Labastide is to
apply. With Mr. f.haraj‘’s submis_ .n, thers wil . ..g ﬁo "half-Chigf
Justice”. Kelsick J. would continue in office as a Judge of Appcal

/13.-3..
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(continued)

completing Court work already commencaed.

This Court considers it nocsssary tc add a final word about the
construction of subsection (2). It is provision inserted "ex abundanti
cautela", The Constitution contemplates that a Judge is a perscnags of
integrity and industry and will as a rule, complote all his Court work
beforc attaining 65 ysars of age su as to give offuct to the clear
intention of subsection (1), Unforseon circumstances do however,
somotimes but rarsly arisc in the ratural order cf things,lfor oxample
a Judge, or counsel or litigant may becomc ill during the course of a
hearing in a mattcr before a Judge who is close to the retiremant ége.
A ro-hearing in such a casc would lead to a waste of tima and
additional oxpenses tﬁ tae litigants through no fault of their own. So
the Logislature, in its wisdom, insor:ed this esubsection., It is
thersfore, a provision intended to be brought inte play only in
exceptional circumstances, circumstances containing therein something
It was not intonded to apply othorwise—

of the unexpectad and unforscon.

for example, pressuro of work, laigth of the Court list, etc. These ara

matters for which the remedy liss elsswherc. A Judge is therefors,

expected when approaching retirement age, to so order his Court calendar

10

as to leave nothing outstanding by the time he attains 65 years af age. g

And if ho is remiss in so doing, the Chief Justics must ensure that he
doss what is proper and the Chief 3Justice must,of course, himself
ensure that his Court calendar is clear by the time he reaches retirement
age,

In the exceptional circumstances that may arise, thse Constitution
does not contomplate any substantial period of continuation in office
for this would constitute a de facto increase in the mandatory reotirement
age without Parl: mentary approv: Further, t - affect of any such

continuation in affice is self-dafeating in that while a Judge stays on

/14...,
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to complote outstanding Court work, tho sittings of the Court aré In the High Court
of Justice

affactad because no new appointments to the Court ocan be made. In

effact, the Court operates with one Judge less. Kkt tho prosent time, No. 11

. Judgment of

the Court of Appeal is operating with two Judgeés less-becausa of theMr  Justice
Lennox Deyalsingh

continuation in office of Kelsick J. and Braithwaite J.A. under (Revised)

‘ 22
subsaction (2). ‘the Court thersfi.oc, cannot sit in the two divisions nd July 1983

of which it ig comprised and the list of cases awaiting detormination}continued)
increasad. This instant situation fortifies the viecw that subsection

(2) is intended to apply only in excoptional circumstaznces. Regretfully,
in recent timés it smems that cubsection (2) is being utilised as a
ma-ter of coursz. This Court axprcsses tha hope that such a practice
wiil not continue. This Court doés not sugocst any timo limit over which
subscction (2) should apply as it dep nds on unforsccn factors; but in
all but the very most exceptional of cases, it shculd not, in my view,
exceed a period of two months. The Constitution regquires tnat a 3Judge,
as 2 constitutional obligation, complete all his Court wark before hs
reachcs the ege o1 rotiremont.

Both Counscl procecded on the basis that section 136(2) is
apnlicable for the office of Chief Justica. 1t seoms to ms at first
sight {but this without full and careful considoration) that an
arguablo case can be made aut for the proposition that the section does
not apply to the office of Chief Justice. There is no difficulty at all
in applying tho subsection to Justices of Appeal and Puisne Judges since
these Judges do nat have any duties other than Ccurt work. Further, an
argument about the Chiof Justico being a Judge in his own cause will
not ariso. But this issue was not put before the Caurt for a determina-
tion and in any gsvent, I have not had the benefit of the assistance of
Counscl on the is: is, and I would Sercfore, lec ¢ the matter
undetermined.

/15...
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(continued)

qreatost respect and with only the intercests of ths Judiciary and

the Administration of Justice at heart and in mind, to suggest to the
Defendant and to Kelsick J. that they- should accept the Court's decision
and that Kelsick J. should now proceed with all expedition to complets
what Court work he has outstanding and depart the nallowed precincts af
the Judiciary with the honour befitting a retiring Chicf Justice,
Nothing of substance would bo lost if this course of action is taken
axcopt perhaps, pride of office for a fow months.

This mattor and the cvents lecadirg up to it have, for some time 10
now bofore Kelsick J. reached raetirement age, rsceived a fairly wide
press coverage, most critical of his continuing in office as Chiéf
Justice after reaching that agec and some thrcatening legal action
should he continue in office as Chief Justicoc. Alas, unfortunately,
the threat has matcrialised. All thesc happenings have caused serious
damage to the Judiciary ‘and the Administration of Justice and further
litigation may very well rosult ir irreparable damage to the Judiciary.
If it is neccssary to clarify the Legislativo intont, this I suggest
with respect, can bec done by the Logislature in due coursse. Whatever
be the strict constitutionality of the mettcé.v Kelsick J. has by his 20
own deolibgrate action, brought about a situation which constitutes a
disservice to an Institution over which he had the great honour to
preside and an Institution which should_always stand solemn in _the
public cye. Exemplars of Society (and the Chief Justice gstands among
tha foremost of thase) must mot only hew to the straight line of the
Constituticon and the Law but must appear to do so. Paul, the leador
and judge of the Christian Gentile Church of the first century, in
Ris lottor to the Corinthianms sai "All- things are lawful for me but
all things are not helpful and good for others. All things ars

/164cas
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lawful for me but all things do not edify". The Constitution is In the High Court
of Justice

prodicated upon and Society expects its exemplars to live by the

principlo cnshrined in those words. Thay must possess a sense of No. 11
Judgment of

shames They must have an instinctive feeling fof potential action Mr Justice Lennox
Deyalsingh
(Revised)’

which is proscribed nat only because it is unlawful but which though
22nd July 1985
lawful, is just not done in a civi_ised sccicty. They must be sver
) (continued)
mindful of the fact that their actions sct the dirsction for the psople
they are pfivileged to lead, that (in the saying of the comman man)
"the throad follows the needle”, Theirs is s grave and weighty
responsibility to society and they should not accept the honour of
high public office if thay are not preparsd tao fulfil ths attendant
rosponsibilities. Likc Ceasar's wifo, they must bc above reproach; and
reproach has been and is baeing cast upon the office of Chicf Justice
and conscquently, on the entire Judiciary. And this Court thinks it is
duty bound to commsnt as it has .... and does so with sadness and with
deep regrst.

In the light of my findings aforesaid, tha Court answers the

questions raised in this Application as follows:

The Ordsr:

The Court declares that upon the true construction of Scctions
136(1) and (2) of the Constitution:
(1) His Excellency, the Presidont of Trinidad and Tobago has no
powsr and/or authority ta allow Kolsick J. to continud in office after
attaining the ags aof 65 years on tha 15th July, 1985 tc perform the
anctions af Chief Justice of the Supreme Court of Trinidad and Tobago.
(2) The discrotion (if any) of His Excellency tho President to
allow a Judge (including a Chief Justice) tg continue in officc after

attaining the age .f 65 ycars is 17 .:ited to such fuL .ctions only as

/17000-'-
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(continued)

enables such Judge to deliver judgement or to do any other thing in
relation to proceedings that wero commenced before him befors the
attained the age of rotirement,

(3) Kelsick J. cannot validly perform the functions of Chief
Justice after attaining the rotiroment age of 65 years.. Ho may
cont;nUQ in office as a Judge of Appoal with functions enabling him

"ty deliver judgement or to any ather thing in relation to proceedings
"

that wers commenced before him bofore hc attained the age of 65 years.

(4) Costs will ba taxed and paid by the Defendant toc the Plaintiff,

Dated this 22nd day of July, 1985,

Lennox Deyalsingh,
Judge.

54.
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No. 12
NOTICE OF APPEAL

REPUBLIC OF TRINIDAD AND TOBAGO:

Noa

In the Court

o of Appeal
IN THE CDURT OF APPEAL

114 aof 1985 No. 12

_ Notice of
IN THE MATTER of the Interpretation of the appeal

Constitution of Trinidad and Tobago and in

particular Section 136 23rd July 1985

BE TWEEN
THE ATTORNEY GENERAL OF TRINIDAD
AND TOBAGO
Defendant/Appellant
AND

PETER SOO0KOO (an infant by Harry
Sookoo, his father and next friend)
AND HARRY S0OKOO

Plaintiffs/Respondents

FHHHIHHTIOHHIINHNK

TAKE NQTICE that the Defandant/Appellant, the Attorney

General of Trinidad and Tobago, being dissatisfied with the decision

of the High Court of Justice as contaimed in a Judgment of Mr,

Justice Lennox Deyalsingh dated the 22nd day of July, 1985 doth

hersby appeal to the Court of Appeal upon the grounds set out in

paragraph 3 and will at the hearing of the Appeal seek the relisf

set out in paragraph 4.

AND THE DEFENDANT/ADPSLLANT further statses that the names

and addresses including his ouwn of the persons directly affected by

the Appeal are these set out in paragraph S.

2,

The whols of the judgment of Mmr. Justics Lennox Deyalsingh

dated the 22nd day of July, 1985.

3.

GROUNDS OF APPEAL

The learnmed Judge srred in law and in the construction of

Section 136(1) and (2) of the Constitution aof the Republic of

55.
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Notice of Appeal

Trinidad an

(a)

(6)

(c)

(d)

(e)

(2)

23xd July 1985 (continued)
d Tobago by holding:i=-

That the Chief Justice could continus to be a Judge
of the High Court or of the Court of Appeal aftsr he

ceassd to hold the office of Chief Justics

That section 136(2) does not permit a Judgse (inmcluding
the Chief Justice) in the circumstances therein specified
to continue, and to continue only, in the particular

of fice which he held when he attained the age of 65.

That the Chief Justice upon attaining 65 ysars of age
could be continued in office under section 136 (2) for 10
the purpose of performing some af the functions of his

office but not others.

That a Judge (including the Chisf Justice) who is
continued in office under section 136(2) has jurisdiction
to deliver judgments and complete part-heard matters,

but no jurisdiction gtherwiss.

That the conmstruction -8f-section 136 (2) in its ordinary
and natural meaning involved some encroachment on the

prerogative of the Legislature.

The learned Judge took into account extransous and pre= 20

judical matters of 'which thers was no evidence befors him and permitted

himself to be influenced by theq.

4.

RELIEF SOUGHT

That the judgment of the High Court be set aside and that
in lieu thersof the Court of Appeal declars that the

first and third questions asked>in the originating summons
filed herein by the-Respondent be ansswered in the

affirmative and that the second guestion asked thersin be

answered in the naegative.
That the Respondent do pay ths costs of this Appesal and in 30

the High Court.
56.
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‘Notice of Appeal
23rd July 1985
(continued)

PERSONS DIRECTLY AFFECTED BY THIS APPEAL:

PETER SCOOKOO Me Shine Street
' SanQre Grande
HARRY SOOKOO Mc Shinme Street
Sangre Grande
THE HONOURAZLE ATTORNEY Red Hduse
GENERAL St, Vincent Street

Port of Spain

DATED this 23rd day of July, 1985,

To: (1)

(2)

for Chisf States Solicitor 10
Solicitor for the Defsndant/ Appellant

The Registrar of the Court of Appeal
Trinidad Housse

St, Vincent Street

PORT OF SPAIN.

Miss Lucina Cardenas
#3 Penitence Street
SAN FERNANDC.

Solicitor for the Plaintiffs/Respondents.
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In the Court of Appeal

No. 13 No. 13

Judgmint of Mr. Justice JUDGMENT OF MR JUSTICE DES ILES
des Iles  pupTNTDAD AND TOBAGO —

7th August
1985

IN THE COURT OF APPEAL

No.114/85

BETWEEN

THE ATTORNEY GENERAL OF
TRINIDAD AND TOBAGO DEFENDANT/ APPELLANT

AND

PETER SOOKOO (an infant

by HARRY SOCKQQ, his father PLAINTIFFS/RESPONLENTS
and next friend) and

HARRY SOCKQO

Corom: G.E. des Iles J.A. - President
A.T. Warner J.A.
R.H. Narine J.A.

Dated: 7th August, 1985

Mr. Lionel Jones, Solicitor General
Mr. Michanel de la Bastide Q.C. and

0

Mr. Carrington for the Appellant [ 8

Mr. Ramesh Mgharaj and
Mrs. L. Mgharaj for the Respondents

"JUDGMENT

Delivered by des Iles J.A.

In order to put the matter for determination in this appeal in
correct perspective it is necessary that I set out from the ocutset the
nature of the questions which fell to be determined by the High Court on
18th July, 1985 by way of Originating Summons.

On Tuesday 16th July, 1985 what has been described as Interpretation
Summons was filed in the High Court by the Solicitor for the Plaintiffs/ 30
Respondents Lucina Cardencs seeking the determination of the following

questions:
58.
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(1) Whether upon the true construction In the Court

of Sections 136 (1) and (2) of the of Appeal
Constitution of Trinidad and Tobego

contained in the .Schedule-to the No. 13
Constitution of the Republic of Trinidad Judgment of
and Tobago Act Ch: 1:01 of the Lawse of Mr Justice

Trinidad and Tobego (hereinafter referred  geg rles
to as "the Comstitution"). (Sic) His

Excellency the President of Trinidad 7th August 1985
and Tobago Mr. Ellis Clarke has the power .
and/or authority to allow the Hon. (continued)

Mr. Cecil Kelsick to continue in office
after attaining the age of sixty-five on
the 15th day of July, 1985 to perform

the functions of Chief Justice of

Supreme Court (sic) of Trinidad and Tobago.

(2) Whether upon the true construction of
Sections 136 (1) and (2) of the Constitution
the discretion of His Excellency the President
of Trinidad and Tobago Mr. Ellis Clarke to
allow a judge of the Supreme Court which
includes the Chief Justice by virtue of
Section 3 of the Constitution to continue in
office after attaining the retiring age is
limited to enabling the judge to deliver
judgment or to do any other thing in relation
to proceedings that were commenced before him
before he attained the retiring age.

(3) Whether upon the true construction of Sections
136 (1) and 136 (2) the Hon. Mr. Cecil Kelsick
if he remains in the Office of Chief Justice
of Trinidad and Tobago after he attains the
retiring age, can validly perform the functions
of Chief Justice of Trinidad and Tobago.

(4)  Such further and/or other relief as the Court
may deenm fit.

(5) Coats."

The said Summons was supported by an affidavit of the said solicitor
sworn on the said 16th July, 1985 in which she states inter alia that she
has been ingtructed by the Plaintiffs/Respondents to commence proceedings
by Writ of Summons agzinst the Minister of Health and the Attorney General
of Trinidad and Tobago for damages for negligence in respect of medical
treatment which the infant plaintiff received at the Sangre Grande District
Hospital and at the Port of Spein General Hospital from the 18th November,
1974 to Sth December, 1984 which resulted in the amputation of the infant
plaintiff's right leg and special damages suffered by the adult plaintiff
as a result of the said negligence. She further states that because of
0 6 R 1 of the Rules of the Supreme Court of Trinidad and Tobago every
writ must be in form 2 of Appendix A of the said Rules which necessitates

>3- .../ the said



In the Court of Appeal

No. 13

Judgment of Mr Justice des Iles
(continued)

7th August 1985

the said writ having to be witnessed by the Chief Justice and because by
an article in the Trinidad Express Newspaper of Saturday 13th July, 1985
there was "evidence" that the Hon. Mr.-Ceeil: Kelsick attained the age of

65 on Monday 15th July, 1985 and the President in the purported exercise of
his powers under Section 136 (2) of the Constitution has permitted the said
judge to continue in office until 21st December, 1985 and no person had been

appointed to £ill the office of Chief Justice as from the l6th July, 1985.

In the circumstances the solicitor claimed to be uncertain as to
whether the said writ which she was instructed to file on behalf of her
clients would be valid if witnessed by the Honourable Mr. Justice Kelsick
as Chief Justice as there appears to be "a fundamental divergence of views
in the construction of the said section /I36/ of the Constitution which
in the absence of the appointment of a new Chief Justice of Trinidad and
Tobago ought to be resolved before the Plaintiffa commence their action by
Writ of Summons®. |

Paragraphs 9 and 10 of the said affidavit read as follows:-

"(9)

(10)

The public interest demands that in the
absence of the appointment of a new Chief
Justice the Supreme Court ocught to construe
the meaning of the said Section. The mere
guspicion in the minds of the public that
the Honourable Mr. Cecil Kelaick may not

be legally and constitutionally functioning
ag Chief Justice of Trinidad and Tobago
raises a serious threat to the rule of

law and the independence of the Judiciary of
Trinidad and Tobago.

In the circumstances the Plaintiffs humbly
pray that this Honourable Court would deter-
mine the questions of construction raised in
the Summons herein.®

As stated above the said Summons came on for hearing on the morning

of Thursday 18th July, 1985 apparently less than two clear days after service
on the appellant/defendant in the afternoon of Tuesday 16th instant, befors

10

20

30

the High Court of Justice in San Fernando and the learmed trial judge delivered

a written judgment thereon on Monday 22nd July, 1985 in which he answered the
first and third questions in the negative and the second in the affirmative.

Against such findings the appellant has filed the following grounds of

appeal:

€o. o/ (1)



(1) "The learned judge erred in law and in the In the Court
construction of Sections 236 (1) and (2) of Appeal
of the Comstitution of the Republic of
Trinidad and Tobago by holding:- No. 13
Judgment of
(a) That the Chief Justice could continue Mr Justice
to be Judge of the High Court or of  des Iles
the Court of Appeal after he ceased
to hold the office of Chief Justice, /th August 1985

(b) That Section 136 (2) does not permit  (continued)
a judge (including the Chief Justice)
in the circumstances therein specified
to continue, and to continue only,
in the particular office which he held
vhen he attained the age of 65.

(¢) That the Chief Justice upon attaining
65 years of age could be continued in
office under Section 136 (2) for the
purpogse of performing some of the
functions of his office but not others.

(d) That a Judge including the Chief Justice
who is continued in office under Section
136 (2) has jurisdiction to deliver judg-
ments and complete part-heard matters, but
no jurisdiction otherwise.

(e) That the construction of Section 136 (2)
in its ordinary and natural meaning
involved some encroachment on the prero-
gative of the Legislature."

n(2) The learned Judge took into account extraneous
and prejudicial matters of which thers was no
evidence before him and permitted himself to be
influenced by them."

In evidence before the learmed trial Judge was the letter written to the
President by the Chief Justice and dated 28th June, 1985 advising the grant
of permission to himself to continue in office as follows:

" June 28, 1985

His Excellency Mr. Ellis Clarke, T.C.,
President,

Presgident's House,

St. Ann'sg,

Your Excellency,
I will attain the retiring age of 65 on 1S5th July 1985. There are

several matiers on which I have adjudicated that are part-heard in
which judgment has been reserved. 61



In the Court of Appeal

No. 13
Judgment of Mr. Justice des Iles
7th August 1985 (continued)

Under Section 136 (2) of the Comstitution, I advise Your
Excellency to grant me permission to continue in office until
December 21, 1985 which is the end of -the. shors term, so as to
enable me to deliver judgment and to do any other thing in relation
to proceedings that were commenced befors me prior to ny attaining the

retiring age.
Yours sincerely,
C.A. Kelsick
Chief Jugtice.n
On the said day the President replied as follows:- 10
" 28th June, 1585

The Honourable the Chief Justics
Mr., Cecil Kelsick,

Chief Justice's Chambers,
Supreme Court,

Port of Spain.

Dear Chief Justice,
I acknowledge receipt of your letter of June 28, 1985.

Pursuant to Section 136 (2) of the Comstitution I hereby permit
you to continue in office as Chief Justice until December 21, 1385 20
this being the period necessery to enable you to deliver judgment or
to do anything in relation to proceedings that were commenced before you
before July 15, 198s.

Yours sincerely,

Ellis Clarke
Pregident."

The main thrust of the appellant's case was to the effect that if the
words of Section 136 (1) and (2) were given their ordinary natural meaning it
will be found that the Sections apply to the office of Chief Justice and that
the President has the power and authority to allow (as it is put'in the summons) &
and permit the Homourable Mr. Justice Kelsick to continue in office as Chief
Justice after attaining the age of 65 years. In this regard reference was
made to "Statutory Interpretation" by Francis Bennion published in 1984 at
page 264 in which in dealing with what is called "the plain meening rule" he
quotes from Volume 36 of Halsbury's Laws of England 4th Edn. at para 585
as follows - |

62. oo/ MIL
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In the Court

of Appeal
"If there is nothing to modify, nothing to alter, No. 13
nothing to qualify the language which a statute Judgmént of

containas, the words and sentences must be con-

strued in their ordi and nat 1m ing. " Mr Justice des Iles

7th August 1985
(continued)
Again at page 374 (ibid) when dealing with the necessity to read a legislative
enactment as a whole the learned author refers to the words of Holmes J, to be
found in "The Theory of Legal Interpretation” by Olive Wendell Holmes Jr. in

thése’tarms

"You let whatever galvanic current may come from the
rest of the instrument run through the particular
gentence,"

Yot another ocanon of congtruction to which the Court was referred at page 36
(ibid) is that the Court seeks to avoid a construction that produces an absurd
result since this is unlikely to have been intended by Parliament. Hers the
courts give a very wide meaning to the concept of "absurdity', using it to
include virtually anything which appears inappropriate, unfitting or unreasonable
and later he refers to the older meaning of "absurd" as being 'out of harmony
with reason or propriety; incongruous, unreasonable, illogicel', a meaning which
Judges seem to favour.

The submission was that if the words of Sections 136 (1) and (2) wers
given their ordinary natural meaning absurdity would be avoided. It is
necessary therefore that the relevant sectionas be set out for consideration

as followa:-

"136 (1) The holder of an office to which the subsection
and subsections (3) to (11) apply (in this
section referred to as "the officer ") shall
vacate hig office on attaining the age of sixty-
five years or such other age as may be pres-
eribed.

(2) Notwithstanding that he has attained the age
at which he is required by or under subsection
(1) to vacate his office, a Judge may, with
the permission of the President, acting in
accordance with the advice of the Chief Justics,
continue in office for such period after
attaining that age as may be necessary to enable
him to deliver judgment or to do any other thing
in relation to proceedings that were commenced
before him before he attained that age."

n(13) Subsections (1) to (6) apply to the office of
Judge.

63. .../ By Section



In the Court of Appeal
Ne. 13
Judgment of Mr Justice des Iles
7th August 1985 BY Section 99 of this Comstitution the Supreme Court of Judicature

and the Court of Appeal, and by Sectlcn 100 thereof the Judges of the High
Court shall be the Chief Justice, who shall be ex officio adudge of that Court
and such number of Puiane Judges as may be prescribed.

By Section 10I (I) of the Constitution the Judges of the Court of Appeal
shall be the Chief Justice, who shall be the President of the Court of Appeel,
and such number of Justicesof Appeel as may be prescribed.

It was submitted that there ars three officss in the Judiciary to whieh
aprointments may be made and they are: 1d

(1) Pﬁiane Judge
(2) Justice of Appeal and
(3) Chief Juatice

end there are 2 Statuses therein being

(1) Judge of the High Court and
(2) Judge of the Court of Appeal

The position of the Chief Justice is unique in that by virtue of his officse

he is ex officio a Judge of the High Court, and in the Court of Appeal he is

a8 Judge of the Court of Appeal by Section 101 of the

Constitution. Unless therefore a person fits into one of the two categnries 20
i.e. Chief Justice or Justice of Appesal by appoinfment thereto he cannot sit

in the Court of Appeal.

By Section 103 of the Constitution inter alia if the office of Chief
Justice is vacant or if for any resson the Chief Justice is unabls to perform
the functions of his office the President, after consultation with the Prime
Minister and Leader of the Opposition, mey appoint such other of the judges
to perform the functions of the Chief Justice and it was submitted that this
expression - such other of the Judges includes a Puisne Judge as well as a
Justice of Appeal.

T oo

By Section 104 of the Constitution the President may appoint a person 30
to act in the office of Justice of Appeal or Puisne Judge, where such offics
is vacant, but the President must be acting in this regard in accordance with
the advice of the Judicial and Legal Service Commission. This is an indieation
e4. .../ that other
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that other than the office of Chief Justics there are only two offices

to which appointments mey be made i.e. Justice*of Appeal and Puisne Judge,

Where in the Constitution the expression "office of Judge" is used it is

used in relation either to the office of Chief Justice or that of Juatice

of Appeal, or that of Puisne Judge. This must be so because by Section 3

of the Constitution, the interﬁretation section, the word "Judge" includes
the Chief Justice, a Judge of Appeal and a Puisne Judge. In this setting

the expression "Judge of Appeal" is meant to refer to the office of "Justice
of Appéal" as thers is no office of Judge of Appeal. Thers is however a
status of "Judge of the Court of Appeal" as was earlier submitted. The word
"Judge" in the Constitution is invariably used in its defined neaning so that
when the Legislature intends to exclude the Chief Justice it is expressly done,
for example in Section 104 (1) as follows:

"The Judges, other than the Chief Justice, shall be
appointed by the President, acting in accordance,
with the advice of the Judicial and Legal Service
Commisgion."
By Section 107 of the Constitution a Judge shall not enter upon the
duties of his office unless he has taken and subscribed the oath of allegiance
and for the due execution of his office, as set out in the First Schedule to

the Constitution.

In order to illustrate the importance of naking appointments to the
correct office in the Judiciary the Privy Council decision in the case of
Butler v The King (1939) 3 AER 121 was referred to. In that case the facts
were that by the Judicature Ordinance 1880 as amended in 1936 the Supreme
Court of Trinidad and Tobago consisted of U Judges namely the Chief Justice and
the 1lst, 2nd, 3rd and bth Puisne Judges. Provision was made in the Main
Ordinance for the appointment of acting judges in certain circumstances, such
persons to have all the powers of o Judge of the Supreme Court.

In 1931 A Court of Criminal Appeal was established by Ordinancs

consisting of the Chief Justice and the Puisne Judges of Trinidad and Tobago

but made no provision for the appointment of a person to act as a Jidge of

the Court of Criminal Appeal. The appellant therein had been convicted of
sedition in the Supreme Court and the Court of Criminel Appeal dismissed his
appeal but that Court was composed of the Chief Justice and two persons who

bed been appointed to act as Judges of the Supreme Court to hear and determine
the Appeal. It was held that the constituent members of the Court of Criminal

65. .../ Appeal were
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Appeal were, by enactment, the Chief Justice and the Puisne Judges of the then

Colony and as a person appointed under Section 7 of the Main Ordinance to
act es a Judge of the Supreme Court was not a Pulsne Judge he could not
therefore be & member of the Court of Crlmlnal Appeal. The srpasal was
accordingly allowed.

The submission of Counsel for the appellent with regard to the
interpretation of Sections 136 (1) and (2) of the Constitution was to the
effect that whilst a Judge, a Justice of Appeel and the Chief Justice shall vacate
their offiges on attaining the age of sixty-five years, a Judge mey
nevertheless continue in office, with the permission of the President, acting 10
in accordance with the advice of the Chief Justice, for such period (emphasis
edded) as is necessary to enmsble him to deliver judgment or to do anything
in relation to matters which were part-heard before him before becoming 65.

It was submitted that if the provisions were reed carefully and the
words given their ordinary meaning the limitation contained therein was one
purely of time and not of function and as such the Chief Justice or any
Justice of Appeal or Puisme Judge could continue to perform all his functions
including the hearing of new matters during the period of the extension of his
term of office (hereinafter called "the extended period") giving priority to
the conclusion of the part-heard matters which was the reason for the extemsion 20
in the first place.

It was submitted that the concept of the extended period as well as the
use of the expressions "continue in office", "continue in his office" or
"continue irn that office” were not new and that as far back as 1959 the idea
finds expression in Section 644 (1) of the Trinidad and Tobago (Constitution)
(Amendment) Ordsr-in-Council, 1959 as follows:-

"644  Subject to the following provisions of this
section, the Chief Justice and each Puisne
Judge shall hold office until he attains
the age of sixty-two years. Provided that 30
the Governor may permit the Chief Justice or
a Puisne Judge who hag attained that age to
continue in office for the. purpose of
(empha31s added) giving judgment or otherwise
in relation to any proceeding heard by him
before he attained that age.”

.../ Then again
66.
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Then again in 1961 in the Trinidad and Tobago (Constitution) Order-in-
Council 1961 Section 66 (1) thereof is on the following terms:-

"Subject to the following provisions of this articls,

a Jjudge of the Supreme Court shell vacate his office

when he attains the age of sixty-two years. Provided

that the Governor may permit a judge who has attained

that age to continue in office for the oge of

(emphasis added) giving judgment or otherwise in rela-

tion to any proceeding heard by him before he attained

that age."

By Section 65 (2) it was provided that the Judges of the Supreme Court

shall be the Chief Justice and such, number of Puisne Judges as nay be prescribed.

Most significantly however in 1962 in Sectionr76 (2) in relation to a
Puisne Judge and Section 80 (2) in relation to a Judge of the Court of Appeal,
of the Trinidad and Tobago (Constitution) Order-in-Council, 1962, commonly
called the Independence Constitution, such a Judge may with the permission of
the Governor General, acting in accordance with the advicse of the Chief Justice,
continue in office for such period (emphasis added) after attaining the age at
which he is required (by that Constitution) to vacate his office, as may be
necessary to enable him to deliver judgment or to do any other thing in relation
to proceedings that were commenced before him before he attained that age.

The change in language from "for the purpoge of" to "for auch period as
mey be necessary": is a clear indication by the Legislature of its intention
to remove any limitation on the function of the Judge during the extended period,
to deal with part-heard matters only, a limitation contended for by the
Respondents in this appeal, and that change in wording remnins to the present
day.

The development of the concept of the extended periocd,it was submitted,
was support for the interpretation placed on Section 136 (2) by the plain meaning
rule earlier referred to herein, to which there was no reasonable alternative,

An examination of the Constitutional provisions of some Commonwealth
Caribbean countries and Guyana submitted to this Court, would disclose that
in the Bahamas, Jamaica and Guyana there are two periods which for conveniencs
I shall describe as "extended periods™, the first from 62 years to 65 years then
the second in terms identical to those of our 136 (2) of ihe Constitution, but

in all cases the relevant expression used is "continue in office" ag in our
Constitution.

67. «.s/ In the
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(continued) In the cases of the Constitution of Barbados and of the Associated
States, submitted to the Court, however, the poaition is different. In Barbados
by Section 80 (2) of their Constitution.the Judges of the Supreme Court are
the Chief Justice and such number of Puisne Judges as shall be prescribed, By
Section 84 (1) their retirement age is 65. The Govermar General may permit
a Judge to continue in office until 67 years by agreement in the first instance
and the second extension iz for a limited purpose as follows:

"Notwithatanding that he has attained the age

at which he is required by the provisions of

this Section to vacate his office a person may 10
git as a judge (emphnsis added) for the purpose

of delivering judgment or doing any other thing

in relation to proceedings which were commenced

before him before he attained that age."

In the Constitution of the Associated States whilst the first extension
permits a Puisne Judgs to continue in office from 62 to 65 years and o Justice
of Appeal from 65 to 68 years the second extension permits either of them to
git as a judge for the limited purpose of dealing with part-heard matters only.

The expression "sit as a judge" is the authority in the Constitution
itself to sit and determine part-heard matters after retirement age, and if such2d
was the intention of the Parliament of Trinidad and Tobago similar language would

have been used.
Such was the noture of the submissions for the Appellant herein.

For the respondents the submission was to the effect that Section 136 (2)
of the Constitution does not permit the Chief Justice to remain in office as
Chief Justice performing all the functions thereof after attaining the age of
65 years, and the President bas no power to allow Mr. Justice Kelsgick to do so
as was held by the learned trial judge in his judgment. What happens when a
Chief Justice has to complete work commenced before him before attaining retire-
ment age is that he reverts to the office of judge simpliciter purely and solely 30
for the purpose of delivering judgment and doing any other thing in relation
to proceedings that were commenced before him before he attained that age.

Assuming that the President did have the power to extend the term of
office of a Judge under that section he had a discretion to do so and he should
not have exercised his discretion ix favour of extending the term of office of
Mr. Justice Kelsick for six months in spite of the provisions of Section 80 (1)
(¢) of the Constitution which reads as follows:

68. .../ "80 (1)
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o (continued)
n80 (1) In the exercise of his functions under the
Congtitution or any other law, the President
ghall act in accordance with the advice of the
Cabinet or a Minister acting under the general
authority of the Cabinet, except in cases where
other provision is made by this Comstitution or
such other law, and, without prejudice to the
generality of this exception, in cases where by
this Constitution or such other law he is required
10 to act
(¢) in accordance with the advice of any person or
authority other than the Cabinet."
Counsel contended that notwithstanding the provisions of Section 80 (1)
(¢) of the Constitutioghand the expression "acting in accordance with the advice
of the Chief Justice,",Section 136 (2) thereof, the President had a discretion
to grant or refuse the permission to continue in office by virtue of the
executive authority being vested irn him under Section 74 (1) of the Constitution

as followe -

"The executive authority of Trinidad and Tobago shall
20 be vested in the President and, subject to this
Constitution msy be exercised by him either directly

or through officers subordinate to him."
It was the contention therefore of Counsel for the Respondents that as the
President derives his powers from the Constitution if there is no power under
the Constitution for either the President or the Chief Justice to extend the
tenure of office of a Judge, then the President cannot exercise that authority.
If the contention of the Apellant is correct it would mean that the Chief Justice
would have the power to extend his own tenure of office and this would be

undesirable to say the least.

30 It was necessary in this setting to examine the nature of the office of
Chief Justice and Counsel submitted that there was a distinction between the
office of Judge of the Court of Appeal and Justice of Appeal, and between a
Judge of the High Court and a Puisne Judge. He said that a Puisne Judge is
the person who holds the office of Judge of the High Court and a Justice of
Appeal is the person who holds the office of Judge of the Court of Appeal. He
is the personification of the office of Judge of the Court of Appeal.

In attempting to determine the office of Chief Justice we find that by
Section 100 (1) of the Comstitution the Chief Justice is ex officio a Judge of
the High Court and so he is not a Puisne Judge.

69. eed/ By virtue
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(c;ntinued) By Section 2 of the said Act "Pq;sne Judge® means a Judge of the High

Court, other than the Chisf Justice.

By Section 101 (1) of the Constitution the Chief Justice is a Judge of
the Court of Appeal and is President of the Court of Appeal. He said that because
of the position of Section 103 in the Constitution i.e. coming right after 10
Sections 101 and 102, the only Judge who could act as Chief Justice was a Judge
of the Court of Appeal and not a Judge of the High Court, as had been submitted
for the Appellant. .

Counsel submitted that when a Judge attains the age of 65 he ceases to
be a Judge-and in Section 136 (2) Parliament permits a Judge when he ceasges to
be a Judge to continue ag a Judge to complete matters that he had started before
age €5. It is in that limited jurisdictien that he is able to function. But
when he has completed hig judgments that ig an end of the matter.

Counsel was of the view that it is because the Chief Justice can only
perform the limited jurisdiction under section 136 (2) (i.e. to deal with part- 20
heard matters) that he is permitted by that Section to advise the President
about himself. In other words, he seid, if.it were that the Chief Justice could
bave performed all the functions of N'* "“Y{ould have besn invidious and
totally contrary to the rules of natural justice. Hence he urged a construction
of Section 136 (2) t¢ the effect that the Chief Justice may advise the President
with regard to himgelf only because he is adviging the President in respect
of his performing limited judicial work thereby obviltting 'any possible mischief!
by such advice. 1f a construction contrary to this view wess adopted it would
be in breach of one of the basic principles of interpretation that law should
serve the public interest and that principle is found in Bennion (supra) 30

in para 127 at page 295.

In furtherance of Counsel's submission on what he considered to be the
proper construction of Section 136 (2) he urged upon the Court the decision
of the Privy Council in the case of Endell Thomas v The Attorney Generzl of
Trinidad and Tobago (1982) AC 113 in which g Police Officer wans dismigsed

70. .../ from the
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from the Service and sought relief in the High Court and Court of Appeal of
Trinidad and Tobago. The principle of comstruction arising out of this case

it was submitted is that the Constifution mist be interpreted to avoid the

rigk of abuse and therefore if the Chief Justice were allowed to advise on

his continuing to perform all his functions the provigions may be abused,

He therefore contends that the Chief Justice is first and foremost a Judge and
that after vacating his office as Chief Justice in some extraordinary way he
would just arrive in the office of Judge for the limited purpose for which he
coﬁtends and that the Judge so serving would be paid in some unexplained manner
even by means of an ex gratia award to be determined by the Executive.

Counsel also submitted that in view of the fact that the Chief Justice
is a judge first and foremost even without appointment to the office of Judge,
there was no need for a Chief Justice who had been a Judge to take an cath upon
entering upon his new duties as the ocath prescribed is that of a Judge and once
that had been taken it sufficed for all offices.

I have considered the submissions of Counsel and accept those of Counsel
for the Appellant. I hold that under Section 136 (1) of the Constitution the
age at which the Chief Justice vacates his office is that of 65 years. I hold
that on the authority of The Composition of Legislation by Dre%?er of the
Saskatchewan Bar, the effect of the word "notwithstanding" with which Section
136 (2) of the Comstitution beginas is to override the provision in subsection
(1) thereof and accordingly that the Chief Justice may continue in the plenituds
of his office as Chief Justice with the permission of the President acting on
the advice of the Chief Justice, not "for the purpoge of" as these words do not
appear in the Section, but "for the period necesaatry" to enable him to deliver
Judgment or to do any other thing in relation to proceedings that were commenced
before him before he attained the age of 65 years.

I hold that in the exercise of his powers uncder this Section the
Pregident bas no discretion and that he must act on the advice of the Chief Justice
by virtue of Section 80 (1) (c) of the Constitution. T further hold that whilst
the Chief Justice may engage in hearing new matters in cases of extreme urgency,
having regard to the underlying purpose of the extended period his prime concern
and duty must be the conclusion of part-heard matters. I consider that the
construction which I have piaced on the relevant sections is totally in keeping
with the public interest which Parliament in enacting them intended to subserve.
71. .../ It should
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It should be noted that two months of the extended period granted
to the Honmourable Mr. Justice Kelsick conatitute the Long Court Vacation
a fact which will make conclusion of certain matters more difficult in
the absence of other members of the Court, who may be outffrinidad and

Tobago.

I would accordingly answer the questiona raised in the Originating
Summons dated 16th July, 1985 herein as follows:

Upon a true construction of Section 136 (1) and Section 136
(2) of the Comstitution of Trinidad and Tobago,

l.’

2.

His Excellency the President of Trinidad 10
and Tbbago Mr. Ellis Clarke has the power

and/or authority to permit the Honourable

Mr. Justice Cecil Kelsick to continue in

office as Chief Justice after attaining

the age of sixty-five on the 15th day of

July, 1985 to perform the functions of

Chief Justice of the Supreme Court of

Trinidad and Tobago.

The power of His Excellency the President to

permit a Judge which expreesion includes the 20
Chief Justice to continue in office after

attaining the age of 65 is not limited to

enabling a Judge to deliver judgment or to

do any other thing in relation to proceedings

commenced before him before he attained that

age. His Excellency the President does not act

in hig discretion in this regard.

The Honourable Mr. Justice Kelsick continues

in the office of Chief Justice of Trinidad and Tobago
despitehaving attained the retiring age and 30
he can validly perform the functions of Chief

Justice of Trinidad and Tobago.

.../ As the
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As the questions raised in the said Summons contained certain inaccurate
conclugions of law I considered it necessary to make alterations in the form

of my answer.

I accordingly hold that the Honourable Mr. Justice Kelsick in the valid
and proper exercise of the powers vested in him by Section 136 (2) of the
Constitution in advising the President to permit him to continue in the office
ofHG&ief Justice until the 21st December, 1985 has broken no law, committed no
Qgggph of the Constitution, infringed no principle of netural justice and has

performed no disservice to the judiciary. On the contrary in an effort to permit
both divisions of the Court of Appeal to function for as long as possible with

a view to reducing the delay in determining matters pending before that Court,
the learned Chief Justice failed to withdraw his services from hearing new
matters up to the very age of retirement and instead of being commended for

his undoubted industry therein he has become the target of wholly unwarrented
castigation by the learmed trial judge in the Court below.

The only persca who has committed any breach of natural justice in this
regard is the learned trial judge himself who misconstrued the function he was
asked to perform by his apparent gross misunderstanding of the relatively simple
issue he was asked tc determine in the said Summonc defore him.

The learned judge falls into error from the commencement of his judgment
when he states that
"the actions of.........the Chief Justice the
highest judicial officer in the lands, is (sic)
called in question as being in breach of the
Constitution of Trinidad and Tobago of which
the Judges are the Guardians."
Having started off on the wrong premise and without any evidence before
him as to the reason for the need for the extended period granted nor there
being any opportunity to afford the Chief Justice a hearing in his own behalf
he launched into an attack on the conduct of the Chief Justice albeit ., "with
only the interest of the Judiciary at heart and in mind" at page 32 of the
record and "with sadness and with deep regret"-aﬂ page 33 thereof. In the case
of Lynch v Iynch PC Appeal No. 13 of 1983 to which we were referred by Counsel
for the Respondent, the Privy Council in dealing with the delay in the determina-
tion of that matter suspected that there weré more than one cause for the same.
Surely it would be necessary to know what the reasons for the delay in concluding
matters by Honourable Mr. Justice Kelsick were before making eny judgment therecn.
73.

.../ The



In the Court of Appeal

No. 13
Judgment of Mr Justice des Iles
7th August 1985
(continued)

The condemnation of the action of the Chief Justice by the learmed
triel judge is in direct conflict with the maxim of natural justice "sudi
alteraﬁ ﬁértem" i.e. the neéeesity to hear the other side before paseing
Judgment, a principle with which I should have hoped the learmed judge would
have been familiar.

The passage to which particular reference is made is found on page 32
of the record as follows:-

"Now that I have determined the matter, I venture
with the greatest respect and with only the ‘
interest of the Judiciary and the administration 10
of Justice at heart and in mind, to suggest to
the Defendant and to Kelsick J. that they should
accept the Court's decision and that Relsick J.
should proceed with all expedition to complete
what Court work he hes outstanding and depart
the hallowed precincta of the Judiciary. Nothing
of Bubstance will be lost if this eourse is taken
except perhaps, pride of office for a few months by
Kelsick J. and this I suggest is a suitable price

to pay in the circumatances." 20

Such infelicitous language will no doubt be viewed by the misguided as

a manifestation of gstrength but it is instead a deplorable and sorely depneLaxiJ
exhibition of bad taste and insensitivity to say the least. It is difficult for
me to understand how a Judge of the High Court of Justice in whom the higiest
degree of confidence must be reposed could fail to appreciate the harm that
would be caused to the Judiciary by the use of language that would of necessity
bring the Head of that institution into ridicule and disrepute and can only
.express the hope that there will be no repitition of this.

I bave referred herein to the judgment of the learned trial judge actually
delivered in Open Court on Monday 22nd July, 1985 rather than any revised copy 30
thereof appearing in the supplemental record before this Court because I hold
that once & judge has delivered a final judgment on any issue whether it be in
Chambers or in Open Court, thet is the Judgment in the matter and the judge is
not entitled to alter or vary the substance of the said judgment in the slightest
degree, except for the correction of obvious typographical or grammatical errors
that may have crept in, inadvertently.

.../ Before
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Before concluding I should like to thank Counsel on both sides
as well as those members of the staff of the Registry of the Supreme Court
concerned in this regard for the assistance rendered us in delivering this

judgnent.

In the circumstances I would allow this appeal with costs here
and in the Court below.

G.E. des Iles
Justice of Appenl
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JUDGMENT OF MR JUSTICE WARNER
TRINIDAD AND TOBAGO —_—

IN THE COURT OF APPEAL

NO. 114/85
BETWEEN
THE ATTORNEY GENERAL OF TRINIDAD
AND TOBAGO Defendant/Appellant
AND
PETER SOOKOO(an infant by Harry Sookoo, his 10
father and nmext frisnd) and HARRY SOCKOO
Plaintiffs/Respondents
Data: 7th August, 1985.
Coram: Ge.E. des Ilas, J.As
AsTe Warner, J.A.
RiHe Nariney;  J.A.
Appsarancss:
mr. . Lionel Jones, Solicitor General 4
Mr. Michasl de la Bastide S.C. and - Por the appellant
Me. J. Carrington 20

Mmr, Ramesh Maharaj and

Mrse. L. Maharaj for the respondents

*J] UDGMENT*

Delivered by Warnsr J.A.

As the history and nature of the procsedings lsading to this
appeal have bsen fully set out in the judgment of tHe learned President,
des Iles JeAs I need only touch on two matters connectad therswith befors

plunging into the issues before us.

Abridgement of time for service of the summons was applisd for
and granted in the Court below. Thersafter the mattsr procssded most 30

axpeditiously. vse2
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The expediticus hearing and detsrmination befittsd ths portancs

and urgency of the constitutional issuss raised in the summons, All
concsrned played their part in having the mattsr dealt with spasdily -
the legal rspresentatives of the rsspondsnt in sesking an abridgement
of time, ths Judge in granting the same and the legal representativey of

the appellant in declining to take tschnical procedural objsctions,

Again following the filing of notics of appeal, application
Por deeming the matter urgemt was befors us on 25th July and thers was

co~opsratlon from the representatives of both partiss,

Our thanks ars due to thoss of our own staff who have had to
work extra hours to snsurs the. keeping of the time-—tabls for delivery

af the judgment and availability of copiss today.,

The second matter on which I am touching is tha£ a change in
the facts rslatsd to the summons was officially publicised on the same
day that the summons was taken out, A Trinidad & Tobago Gazettas Extra=
ordinary was published on 16th July 1985 containing the announcsment of
the sppointment of Hon. Mr, Justice Clinton Bernard to the office aof
Chief Jﬁstice wlth effect from the dats an whic;f;;; Justics Caecil Kelsick
vacatss,
The appeal turns on the interpretation of subsections (1) and
(2) of section 136 of the Constitution of the Republic of Trinidad & Tobago,
sometimes raferred to as the Republican Constitution. The subssctions
are reproduced hers:
(1) The holder of an offics to which this sub-
sectlon and subsections (3) to (11) apply
(in this section referred to as "the officer")
shall Vvacats his offics on attalning the age

of sixty-five years or such other age as may
be prescribed.

(2) Notwithstanding that he has attainsd the ags
at which he is rsquired By or under subssction
(1) to vacats his office, a Judge may, with

the permission/...3
77.
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of Appeal accordance with the advice of the Chisf Justies,
continue in offics for such pericd after
No. 14 attaining that ags as may be necessary to snabls
Judgment of him tg deliver judgment or to do any other thing
Mr Justice in relation to procsedings that wers commencead
Warner befors him besfors hs attained that ags.

7th August 1985

(continued) The definition ssction of the Constitution is saction 3 and the

definition of Judge thsrsin contained is as follows:

"Judge" includes ths Chisf Justice, a Judge of Appeal 10
and a Pulsne Judge”,

The titls Judge of Appsal appears nowhers elss in the Constitytion
s0 that it is, to my mind, quite abvious that for "Judge of Appeal" one

should read "Justice of Appeal”.

For the appsllant it is contanded that the plain grammatical
meaning of section 136(2) is that any Judge, whather Chief Justice, Justies
of Appeal or Puisns Judge may aftsr attaining ags 65 remain in offieca, that
ls to say in the offics which he held immediatsly befors. that date, 1f the
President acting in accordance with the advics of the Ch;ef Justics has
given him permission so to de. The one limitation which} the appellant 20
says; applias to this permissiocn to remain in office is a limitation of time.
The periad far which he is allowsd to remain is that period which is
necassaiy to enable him to dsliver Judgment or to do any other thing in re-
lation to procsedings that wers commenced beforse him befors he attained that
agsa

It is not, the appsellant cantands, that the powsrs ars limitsd to
parforming those functions rolating Eo Court business unfinishec
at the dats the holder of the offics attained 65¢{ UWhat the appellant says
is that because it would reduca the time availabls for
doing the unfinished judicial business if, during the continuancs the 30
holder wsre ts srgmgo himself in doing new judicial business, he should
normally refrain from doing new judicial business.

/410‘
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If the Judge who 1s permitted to continue in office is the

Chisf Justice there will bs ssveral functions of that affice other than

étrictly Judicial work which he will be under a duty to perform.

Among these functions ars being Chairman of the Judicial and
Lesgal Service Commission, under section 110 of the Constitution,

appointing the person to preside over the tribunal to revisw casaes of

a
persons detainsd during/period of public emergsncy under section ift of

the Constitution, being Chairman of the National Awards Committse under
the Scheduls to the Lattsrs Patsnt establishing ths ordesr of the Trinity,
assigning Magistratas tg distficts under the Summary Courts Act Ch, 4:20,
being Chairman of the Rulss Commitfse under Supreme Court of Judicaturs
Act Ch. 4:01 and under the Marriage Act Ch. 45:01 authorising a marriags

whers parental consent is requirsd and is not obtainable.

For the respondent the contsntion is that section 136(2) applias
to the holdsr of the office of Chisf Justics but not in relation to ths
office of Chisf Justice. On this contantion the holder of the office of

Chisf Justice will have Vvacatad that office on arriving at age 65, but if

he 1s permitted to contimue in office under section 136(2) he continues in the

affics of Judge. In this way he continues to be a Judge of ths Court of
Appeal and a Judgs of the High Court for such period as is nescassary for
doing the judicial business which was before him unfinished at the dats

he attained age 65, and is confined by law to doing such things.

with regard to payment to a person who (as contandsd for the
respondent) held the office of Chief Justics but continues in office as
Judge undsr section 136(2) the submission for the respondsent appaarsd to
be that he would qualify for salary as a Justice of Appeal: In the al-
ternative)it was submitted)it would bes for the Exscutive to arrangs payment

perhaps ex gratia,
/500‘
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Having statad in broad outline the results contsnded for aon
differsnt sides, I procsed to examine the relsvant Constitutional pro=

visions in ths light of the argumentse.

In arriving at the true construction of section 136 the
section will not be reed in isolation, but in the contaxt of all the

rolasvant parts of ths Canétitution. Applying the words of Qliver Wendell

Holmes Jr. cited at p+374 of Benniont'!s Statutory Intsrpretation, "whataver

galvenic current may come from the rsst of the instrument will bes allowed

to run through" the particular passages to be construed.

The plain meaning ruls will alsoc be followsd., As Lord Reid put

1t in Pinner v Everett /1963/ 3 All E.R. 257 at 258:

"In determining the meaning of any word or phrase

in a statuts the first question to ask is what is

the natural or ordinary meaning of that word or

phrase in its context in the statutss It is only

when that msaning leads to some result which cannot

reascnably be supposed to have besn the intention

of the lsgislaturs that it is proper to look for

some other possible msaning of the word or phrass’.

What is more; whers the language permits it the intsrprstation

should avoid a result which 1s absurd or unworkabls, inappropriata)

unfitting or unrsasocnabls.

It is not disputed that a person appointed to the office of
Cﬁiefllhstica falis under the description Judge and is the holder af
an offics to which section 136(1) of the Constitution appliss, so that
the provision thers for vacating his office on attaining age 65 applies
to him;

What is hotly contastad is whether thers is an office of Judge
attaching to such a person so that when he has vacated the office of
Chief Justice he continles to be a Judge undst ssction 136(2). For the
appellant it is contandad that thers are thres distinct judicial offices
within the chaptar of the Constitution sentitled "The Judiciary”.

/5000
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These are in ascsnding order Puisns Judge, Justics of Appeal and Chis?
Justicsy There ars also two statuses within the chapter. These ars
Judgs of the Court of Appeal and Judge of the High Ceurt. There is, if
has been argqued, no office of Judge simplicitsr. The term "Judge" eas
used in sections 136 and 137 of the Constitution is said to be a drafts-

man!s term descriptive of the three officss.

For the rsspondent it is arqued that thers is a substantive
office ovaudge.. A person appointad as Chisf Justice thersby becomes a
Judge. His office is then Judge of the Court of Appsal: Ex-officioc as
Chief Justics he also becomes a Judge of the High Court., The Chiaf Justics
is the chisf of thé Judges of the Court of Appeal. Judge of ths Court of
Appeal is the office, it is said) and Justices of Appeal ars the human
personification; Judge of the High Court is ths offics and Puisne Judges
arg the human persoﬁification; All this lsads to the final submission
that the tenurs of office of a Chisf Justics ceases at age 65 but that
the psrson who held the office until attaining age 65, having been given
parmission to continue in office now continues in his office as Judge
with a jurisdiction limited to concluding part-heard matters and giving

_ Ris :
judgment in mattsrs which wers pending at the dats of, attaining age 65.

1t can be sesn quits clsalry from Chapter 7 of the Republican
Constitution that thers ars the ssparata offices of Chisf Justice;, Justice
of Appeal and Puisne Judgss The Chisf Justics holds his offics as Chisf
Justice, while sach of the Justicss of Appeal holds an offics of Justics
of Appeal,likswiss sach of the Puisne Judges holds an office of Puisne
Judgses
Section 101 reads as follows:
"101 (1), The Judges of the -Court of Appeal shall
be the Chisf Justice, who shall be the Prssident of

the Court of Appeal, and such number of Justicss of
Appeal as may bs prescribsd.

101(2) vee?
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(2)s The Court of Appeal shall be a superior ocsurt
of record and, save as otherwise provided by Parliament,
shall have all the powsrs of such a court",

Section 102 lays down the manner in which a Chisf Justics is
appointed and it will bs seen that in section 103 ths expression "ths

office of Chief Justice" is used. That ssction is reproduced hers:

"103. Whers the office of Chisf Justics is vacant

or where the Chisf Justice is for any resason unable

to perform the functions of his office, then, until

a person has been appointad to and has assumed ths 10
functions of such offics or until the Chisf Justice

has resumed those functions, as the case may be,

those functions shall be psrformed by such other of

the Judges as may be appointad by the Prssident, aftsr
consultation with the Prime Ministsr and the Lsader

of the Opposition.

In section 100 it is provided that the Judges of the High Court
shall be the Chief Justice, who shall bs ex-officic a Judge of that Court,

and such number of Puisne Jiidges as may be prsscribed.

Tha ssctions 100 ta 103 inclusivs show that: 20

1 thers is a distinct office of Chisf Justics;

2. the principal function of the holder of that
office 1s to be one of the Judges of ths Court
of Appeal and President of that Court;

3. ex=officio he is one of the Judgss of the High
Court.

It will be noted that the Court of Appeal consists of ths Chisf
Justics agd such number of Justices of Appsal as may be prescribed; whils
the High Court consists of the Chisf Justice and such numbsr of Puisne
Judgss as may bs prsscribed. 30

This is another indication that Justice of Appsal and Puisne
Judge ars officss ,the numbsr of which must bs prescribed. The offices,
a fixed number of which must bs provided for, are those of Justics of
Appeal and Puisne Judge not Judge of the Court of Appsal and Judge of

the High Court,

/Booo
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It will bs noted that nowhere in Chapter 7 is there any uss
of theexpression "Office of Judge of the Court of Appeal” or "Qffics

of Judgs of the High Court",

One must now turn to Chapter 9 with the titls "Appointmsnts to

and Tenurs of O0ffices”.

Sections 135 to 137 ars under the rubric spscial offices. The
concept of special offices is an innmovation to bs found in the Republicam
Constitution,

Ssction 136 ralataq to tenurs of special offices. Subsection 1
relates to certain of these., These ars the office of Judge, that of
Auditor Genmeral and those of Dirsctor of Public Prosecuticns, Chisf

Parliamentary Counsel and Solicitor General.,

The word "Judge" appears in section 136(2) and oncs in section
136(13)s UWhile thers is agresmant that saction 136(1) appliss to the
office of Chief Justice, it is necsssary in visw of the arguments
advanced,to consider whether or not there is a separats office of Judgs
attaching to the Chief Justics on his appointment and remaining with him
eftar he vacates the office of Chisf Justice under subsection (1) so
that hs may continus as Judge under section 136(2) aven though he has
vacatad the office af Chief Justice under saction 136(1)s The respondsnt
says that the answer is in the affirmative, the appsllant answers it in

the nsgative,

When 1t is sesn in section 136(13) that subsections (1) to (6)
apply to the offics of Judgezone instinctively turns to section 3 the
definition section and the following is the relsvant part:~ "3Judge"

includas the Chisf Justice, a Judge of Appeal and a Puisns Judge.

I have already pointed out that the use of the expression

"Judge” of Appeal" in section 3 must be a draftsman!s srror, that

8xXpression/.e¢.d
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expression appearing nowhers slse in the Constitutina,

The use of the word "include" instsad of "mean" can only be ths
result of some apprshension that the word Judgs being absent from the
names of offices Chisf Jusiics and Justics of Appeal a resader might doubt

+hat thess offices wers caught by that word.

Thers is no basis for assuming that Judge of the High Court and
Judge of the Court of Appeal are included in the word "Judge" as used in

saction 136. "1 take the view that these are statusss not officss.

In my judgment the word "includes" as used in saection 3 in the
definition of Judgs is used as meaning "means and includss" and ths word w
"Judge" used in section 136 must be interpretsd in accordance with the

definition section.

In so far as the sxpression "office of Judge" is used in section
106 and section 136 it relatss to the specific officas hald by the Judgses
w;thin the definition section. When section 106 provides that no office
of Judge shall be abolished while thers is a substantive holder of that
off;ce, what it means is that none of the offices comprshsnded in the
definition in sectio& 3 shall bs so abolished. While there is a substantive
hoiden of the particular offics, that is to say the office of Chisf Justics jjt
shall not be abolished., While thers is a substantive holder none cof tHe sixac
offices of Justica of Appeal (as prescribed in the Sﬁprems Court of
Judicature Act) shall be so abolished nor shall any of ths officss of Puisns

Judge be so abolished,

Again when saction 107 says "a Judge shall not entar upon the
dutiss of his offics unlsss he has taksn and subscribed the cath of
allegiancs and the oath for ths dus exescution of his office set out in
the First Scheduls", it means that sach of the holders of the officss
comprshendsd within section 3 shall taks the oath of his offica befors

entaring/...10
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sntaring upon the dutiss of his office. This view 1s strenéhansd by
considerihgvfha form of oath set out in the First Scheduls to the
Constitution,

The ?orm of oath is as follows:
I, AJB. having been 3PPOintedecceciccvsssccrrecacaane
of Trinidad and Tobago dO SWEAT DYeeecsccscsscccsccca
(solemnly affirm) that I will bear true faith and
allesgiance to Trinidad and Tobago and will uphold the
Constitution and the law, that I will conscientiously,
impartially and to the best af my knowladgs, judgment

and ability dlschar?e thélFUnctions of my office and da
soplsg
right to all mannar/%ftar the laws and usages of Trinidad

and Tobago without fsar or favour, affsction:. or ill-will,

The important part of the ocath for present purposes, consists aof
the eommencing words and the words which are omitted amd must bs insertsd

immediately after tha commencing words when the cath is being taken,

‘ A persaon appointed Chisf Justics does not swear, "I, A.8,s having
bsen appcintsd a Judgs"sv What he says is "I, A.B. having been appointed
Chief Justice", Similarly.a person éppointad aé:iLﬂdética of Appeal says
"having been appointsd Justice of Appealﬁ, he doss not say "having besn
appointed Judge", nor doss a person appointed Chisf Justics swear as
having been appointed a Judge of the Court of Appeal., 1t is the functions

of his offics that he swsars to conscientiocusly dischargs.

I agree with the submission for the appellant that thers ars
three officess of Chiaf Justice, Justice of Appeal and Puisns Judge. (It
is to one of these three officss that the holdsr of an office within the
Judiciary is appeinted and it is one of these which he is requirsed to
vacate). The term "Judge" simpliciter was mot used in the 1962 Indepsndsncs
Constitution but it was convenisnt to introducs it into the Republican

Congtitution for the purpaose of putting together the spscial offices.

/Maee
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No.l4
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Mr Justice
Warner Justice he ceasss to have the right to sit in the Court of Appeal.

7th August
1985

(continued) shall be the holders of csrtain specified offices, it is the holders af

Whers it is provided by a statute that the Judgas of a Court

those offices and not just any bearsrs of a designation '"Judge'who ars
entitlsd to constituts that Court., This emerged very clsarly from ths
judgment of the Privy Council in Butler v R /19397 3 ALL E.R. 121 deliverdd
by Lord Russeil of Killowen. It was an appsal from this jurisdiction.
An appeal was to be héard by the then Court of Criminal Appeal. That
Court consistad of the Chisf Justice and Puisne Judges of Trinidad and
Tobago. For the haarihg of this appeal two parsons wafa appointed to
act as Jddges of the Supreme Court, the Suprems Court cohsisting of four
Judgesf:;Q:aE?isf Justics, th;fg%;érs being the Puisns Judges. It was
Held inter alia that those two acting Judges of the Suprsms Court wers not
Puisne Judges and thersfors they wers not ehtitled to sit in a Court
"the Judges of which, it is enactsd, sheil be the Chisef Justice and the
Puisns Judges of the Colony". This supports the proposition for ths
appellant that if the Chiasf Justice is to remain as a Judge af the Court
of Appeal after he has attained age 65; he must continue to hold office
as Chisf Justics.

The opening words of section 136(2) ars "notwithstanding that
he has attainsd ths age at which he is requirsd by or under subsection
(1) to vacats his office". Counsel for the appellant has referred us
to the following definition.of"notwithstanding" taken from Driedgsr*s

"The Composition of Lsgislation”:

/12¢0s
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"As a prsposition it is used to introducs a phrass
modifying the predicats - "hs may, notwithstanding
his failure to comply with this section” - or to
modify the aperation of ths whola enactment = "Not-
withstanding section 10", _Itg purposs is to overrids
a conflicting provision. =

As a conjunction it is used to introduce a subordinats
adverbial clauss "hs may notwithstanding that has failad
to comply with this section”,
The words %continue in office” describe a situation which is the
antithesis of "vacate his offics”., Section 136(2) clearly overrides

saction 136(1).

The Judge at first instance sought to maks a point out of the uss
of the word "his" between "vacats" and "office" and the absencs of any
such word between the words "continus in" and "offics", He appsared. to
suggest that this meant that it was "bis" office (that of Chief Justics)
which had to be vacated but that the words "continue in office" meant that
it was some office other than that of Chisf Justice in which he was to
continue. This argument ignorssthe fact that in nearly all if not all the
instancas in which "vacate" appears in the Constitution it is followad Y
dirsctly by the word "his". "Vacats his seat" and "vacats his ofPice” ars
tarms regularly used in the Constitution and it is quits normal that the
word "vacata" should bes followsd by the possessive adjective "his" ‘sesing
that one meaning of "vacate" is to give up possession. Again therexpression
"continue in office" is normal English usage and it would have been guits
unnecassary to introduce the word "offics” by any adjecfive,pcssessive or
demonstrative., It was ons office which the Chisf -Justice held, it was

in that offics that ha continued.

Giving the word "notwithstanding" its trus meaning and doing the
same to the word "cantinue™ I hold that the effect of section 136(2) is to
postpone ths vacating of offics normally required at ags 65 by reason of
section 136(1) for such period of continuation as is permittad undsr the

said section 136(2). /13
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A 1
of Appea is the ons to which he was last appointad. If the holder of the offics

No. 14 of Chisf Justics is to continue in offics he continuss in the office of
Judgment of 7
Mr Justice Chief Justics. He cannot continue in the office of Justice of Appeal which
Warner

he did not hold immediately befors attaining age 65. He cannot continue

7th August _
1985 as Judge because there is no specific office of Judge and in any event his

(continued) sntitlement to the description Judgs depends on his holding the offics of
Chief Justice. 0On the plain meaning of te words, my answer to the question
whether a Chisf Justics who has been permittad to continue in office unddr

section 136(2) can bs said to have vacatsd his office as Chief Justice is "mojmlC

The ather question of intarpretation of section 136(2) is whether
the subsection placss any limitation on the functions to be performed by a
Chisf Justica. The plain érammgtical meaning of the whols sentances is that
the pariod for which the person continues in the sams affice is the same
period which is necessary for his completion of court business which was

inbprograss baefore him at the time he attained age 65,

The plain meaning of the words involves no limitation of function.
Thers is certainly no ambiguity. If one procseds aon the pre- '
sumption that ths holder of an office has vestad in him all the powsrs of
that office, no difficulty will arise. A distinction will, howsver, arise 0
bstween any limitation which the holder will imposs on himself as a result
of practical necessity or prudence and a limitation imposed by the law
itself.
One must now turn to the arguments for intsrpretation diffscent

fram the ordinary meaning of the words of ssction 136(2).

The question whether the Chisf Justics would bs a Judge in his own
cause if he wers to advise ths President on his continuation in office was
touchaed upon by the Judgs but he did not ruls upon it. This, he statad,

was bscauss it was not argued besfore him,
VAT PP
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Howsver, befors this Court it was raised in this way. Counsel
for the respondsnt submittad that while it could be lawful for the Chisf
Justice to advise on his own continuation in office as a Judge, he could
not lawfully advise on his own continuation in office as Chief Justics.
Further he argued that it would be a breach of natural justics if the
Pressident had 2 discretion to accept or reject the advice of tha Chief
Justice for his continuing in office ﬁﬁdar section 136(2),particularly
as it would—ba the Chiaf Justice who would be charged with holding an
enquiry into the conduct of the President, if ons became necsssary under

section 17(1) (d) of the Constitution.

The substratum of this latter submission is removed once it is
verified that the Prasident doss not act in his discretion or in his oun
deliberats judgment under section 136(2) of the Constitution but must act
on the advice of the Chisf Justice. (See section 80 of the Constitution).
Also it would be blowing hot and cold to say in the same brsaéhn that it
is lawful for the Chief Justics to advisse that he continue in office after
age 65 as Judge even though without the office of Chisf Justics, but that
it is contrary to natural justica that he should advise that he continue

in office as Chisf Justics.

A further argumeént used in support of the contantiogi§;at section
136(2) should not be so construed that a person while Chisf Justice bsfors
attaining aqe 65 could by his own action or inaction continue to function
in offics és Chisf Justice after attaining that age. This would operats,
it was said, to the detriment of the aspirations of other Judges who may

be qualified for and aspiring to that offics.

If this argument is being advancad on the principles of natural
justice, one featurs for bringing thoss ﬁrinciples into play would be
absent. Thers would be no lis betwsen the incumbent Chisf Justics and

a Judge aspiring to that offics.
/15...
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In the Court Reliance was placed on Pittiman & Ors. v Benjamin & Ors. (C.A. No.

of Appeal

183/84) in support of the proposition that to give the Chisf Justics powsr

No. 14 s s s
Judgment. of to give b;ndlng advics on his own continuation in offics is contrary to
ﬁzrizitlce fundamental justics. That was a cass in which individuals were on trial
7th August befors a Court Martial and thers was an outward appsarancs which could
1985 give rise to suspicidn of bias, in that thers was a known departmental
(continued)

agsociation betwesn prosscuting counsel and the Judge Advocats which nor=—
mally gave them an identity of intsrests in prosecutions. No one is on
trial when advice on permission to continues in office as Chief Justice is

being given.

Yet another submission was advancsd. Relying on Bennion op.cit.
at p.295 para. 127 Counsel for the respondent submitted that the Court,
uhén considering which of the opposing constructions of the spactment would
glve effact to the lsgislative intention, should strive to avoid adopting
a construction which was in any way adverse to the public intarest. The
public intersst would be advancsd, it was said,becauss on the construction
contended for, thers would be some avoidancs of delays which now occur in
the Courts. This would be brought about because the persan appointsed as
Chisf Justice with effsct from the vacating of offics by Hon. Mr. Justice
Kalsick would be abla to assume dutises as such and a Justics of Appsal
would be appointsd to succsed him. Counsal for the appellant countered
with the submission that thers is provision under section 104 of the
Constitution by which an acting appointment af a Justice of Appsal can bhs
made in the circumstances which novarevail‘ Thers is no cartainty; he
argued, that vacanciss will necessarily or can be fillad promptly if the

ather construction is followsd.

I hold that thers is no sound basis for the contention that
construing the snactment,so that Hon. Mr. Justice Kelsick or indeed any

Chief Justice who is continued in office remains as Chief Justice with
the functions/...16
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the functions of Chisf Justice,is adverse to the public intsrest.

Accordingly I reject the submission regarding the public interest.

One further argument for the respondent!s contantion that sectlonc
136(1) and (2) should bs construed as providing that if a Chisf Justice
who has attained age 65 is permittsd to continue in office as a Judge,
but not as Chief Jusiice,is that svery Judge granted permission to continue
under ssction 136(2) is by the words ogﬁgzbsaction limitsd to delivering
judgment or doing any other thing in relation to procsedings that wers
commenced before him before he attainsd that age. Further, itnwas in
affact contanded that whatsver the grammatical meaning; the subssction

should be construsd as contsnded for the respondent, becausa thse cther

construction would give riss to a risk of misuse or abuss of power.,

To deal first with ths plain meaning of the‘uords. As a matter
of ordinary grammatical construction of section 136(2), I have alrsedy
concluded that there is mo limitation of function in section 136(2) and
so stateds What saction 136(2) says i1s that the period for which the
Judge (including the Chisf Justice) shall continue in offics is the same
period which will be needed to enable him to deliver judgment and complste
part-heard mattsrs. All the udbds which follow the word "period" qualify

or limit that word,

The ather argumsnt to which I have already referred was that if
section 136(2) wers to bs construed as providing for no limitation of
function, it would mean that any Judge (including a Chisf Justics) who
was permitted to continue'undsr section 136(2) could bsgin new ﬂ;urt
mattsrs and by expending time on these,frustrate the intention of Parliament

by having the Court business, unfinished when he attained age 65, still

unfinished at ths complstion of the continuation period,

/17036
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of Appeal
in the construction argusd for on behalf of the appsllant. It was not

No. 14 disputad that the object sought to be achisved in enacting section 136(2)
Judgment of , : LA

szig:stice was to avoid casas in progress befors the Judge just befors hs attained
X

7th August age 65 having to be taksn de novo.

1985
It was howsver argued for the appellanmt that Parliament had optad

(continued)
for this risk. It was pointsd ocut that thers wsrs two methods of achisuidg:
the object of avalding cases pending when the Judge attained ags 65 having
to be taken de movc. One of thsse was to allow the termination to taks
effect and mepsly permit the holder of the office, now a former Judge to
sit as a Judge for the purpose of complsting ths incomplsts mattars.
This method was shown to bs used in the Canstitution of Barbados and in

the West Indias Assaciated Statss Supreme Court Order 1967,

e
The other was to postpone the vacating of the office of,.Judge for

a period to bs detsrmined as necessary for ths complstion of the pending

: is
Court mattars and permit a Judge to continue to hold his office withppouars
undiminishedi This was the method used in our own Constitution and in

several Commonusalth Caribbean jurisdictione éther than Barbados.

The argument that this was the dsliberata choice of our cwn
Parliament was’sdpportsd by a contrast of the language of the Barbados
and Assoclatad Statss provisions on the ons hand and that of our own
provision.

In the West Indiss Associatad Statas Supreme Court Order 1967

thers 1s suction 6(4) which rsads as follows:

"(4)s Any person appointsd to the office of, or to
act as, Chisf Justigs, Justice of,Appeal Puigne
Judge may notuithsﬁ%iﬁ%%ﬁ°%%ﬁ§%ﬁﬂp€? it

appointment otherwise then in pursuance of section 8
of this order, sit as a judge for the purpose af giving

Judgment ar ctherwisa in relation to any procseding
heard by him while holding the offics of judge'.s

92, /18000
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This allows all Judgss who have vacated offics,or whose appoint-

ments hevs been terminated otherwise than by rsmoval from affics,to sit
aftar having vacatad offics and complsts procsedings which were bafors

theg befors vacating offics.

What 1s very obvicus is that in these cases ths Judges do not
coritins in office, The expression "continue in offics" is used in a
proviso to section 8 of the West Indies Associatsd Statss Suprsms Court
Ordser which permits Judges who attain the age at which they must vacate
to continus in their offics with the permission of the Judicial and Lsgal
Services Commission acting with the concurrencs of the Premisrs of all ths
Statasi v

These provisions bring out in bold relisf the distinction between
allowing a formsr Judge to sit for the purpose of completing unfinished
Coﬁrt business and continuing a Judgs in office for a fixed period

whether for a specific purpose or not.

Soma reliancs was placed for the rsspondent on ths judgment of ths

Privy Council as dsliversd by Lord Oiplock in Thomas v Attornsy Gensral

General of Trinidad and Tobaga /19827 Afﬁ; 113. In that case it was held

ssction .
that to construe/99(1) of the Independence Constitution as giving a Servics

Commission the right to remove a public officer without rsasonable cause
would frustrate the whols constitutional purpose of Bhaptsr VIII of the
Constitution, In the result it was construsd as meaning "remove for

rsasonable causs',

In the instant case it was concsded that to construs section 136(2)
as providing for no limitation of function would lsave some opportunity for
abusing the provision by doing new Court work to the prejudice of Court
work unfinished at ths date of attaining age 65, It was also contandsd
that in the svent of a Judge)continued in office under section 136(2)

abusing the provision he could be dealt with by removal under secticn 137.
19/000
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of Appeal
Thomas v _Attorney General of Trinidad.and Tobago (supra) and the instant

No. 14 cass, In that case a construction was adopted becauss the altasrnative

Judgment of . : S SRR TR
3? J:itlce construction would frustrats the whols constitutional purpose of the chapter
arn

of the Constitution dsaling with the public servicews. It is not the cass
7th August
1983 here that the construction proposed for _the appellant will frustratas the
(continued)

whole constitutional purpose of thes chaptsr on the Judicature or of the
provisions for special offices. There is some risk &f abuse of cne sub-
ssction but thare is at lesast tschhiically provision for dealing with the

same. and the risk appears to be minimal, 1

In addition,Parliament in enacting the Ghnstitution and mors
particularly section 136(2) sslectsd a form of words which showed a pre-
ference for allowing continuation in offics with full powsrs, no doubt ex-
pecting that Judges continued in office, bscauss hearing of unfinished
mattars de novo should be avoided, will exsrcise the prudsncs and good
gsenss to refrain from attsnding to new Court business which could intsrfers

with their completion of the unfinished businsss.

On the whole I sae no justification for construing section 136(2)

otherwise than according to its plain litard meaning.

A word should be said regarding the several functions of the Chisf 20

Justice other than judicial work in the Courts. Thaese are functions of the
Chief Justice alons. So long as he remains in office thsy have to be
performed by him. As Counssel for the appellant graphically put it, the

bundle of functions of Chisf Justics cannot be untied and then distributasd
among various persons. The literal construction will ensurs that the
administrative dutiss of the Chief Justice ars performed and that he is
lawfully smpowsrsd to perform them. Serious public inconvenisncs could

result othsrwise,
/20404
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The position with regard to salary and allowances would be

dubious if the construction sought by the respondent were adoptad.

To my mind the propositiom, that the Chisf Justice continues
not as Chisf Justics but as a Judgs and that his emoluments will
perhaps bs thoss af a Justice of Appeal or perhaps the State in its

bounty will maks some ex gratia payment, is absurd in the extrems.

It runs countsr also to the constitutional principls of inde=
pendencs of the Judiciary and to the provisions of section 136(6) of
the Constitution which rsads as foliows:

"(6), The salary and allowancs payabls to the
holder of any office to which subsection (1) and
subsections(3) to (11) apply ér an office referrad
to in subssction (13) to (16) and his other tarms

of service shall not be altsred to his disadvantage
after his appointment and for the purposesof this
subsection, in so far as ths tesrms of ssrvice of any
person depend upan the option of that psrson, the t
tarms for which he opts shall bs taken to be mors
advantageous to him than any other terms for which he
might have opted".

I have dealt d4n the main with the arguments for the partiss.
Some of the arguments for the respondent did not fully coincids with
ths judgment,

I wish specifically to point to two erronsous stataments
appsaring in the revised judgment which have not so far been dealt with,
At pags 18 thes learned Judge appears to say that the mandatory ags can
only bae amended by a special majority in Parliament. This is naot so,
it is 65 or such other as may bs prescribed; UWhils altaration of the
tarms of the subssction requirs "spscial majority", the age itsslf may

be altsred by a simple mejority passing lsgislation prsscribing an ags

other than 65,

In the rsvised judgment at pags 18 of the supplsmentary
record the learned Judge statad that "Keeping in mindescececesefil)

the input of the political Dirsctorate in ths appointment of the
Chisf Justica/..2f
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Chief Justics (section 102) and sven in the case of an Acting Chisf Justice
(ses section 103), it would be strangs to say the lsast that the Lsgislaturs
intended that a Chief Justics (although he is expectsd to act properly)
would have the power to extsnd his own tarm in office aftar reaching the
ratirement age by the mers act of advising the Presidsnt toc do sa. In my
view such an intention should and would have bsen clearly expreésad by ths

Legislature if that indeed was its intsnt and this has not bsen done",

Considering-:: that the lsarned Judge had alrsady statsd that
Kelsick CeJe. ‘had continued in offics but not as Chisf Justice ons cannot
but describe the thought processes manifestad in this regard as convolutsd.
Whatsver the learned Judge meant by the abssrvation just quoted, in my
visw, the obvious intsntion of the framer of the Constitution was to keep
the mattsr aof continuation in office which has to be limited in time by the
realities of the situation, the number of pending cases stc, as mainly an
intarnal_process in the Judiciary subject to ths approval of the Prssident

who must act on advics,.

The considerationsin relation to a proposed appointment to the
affice of Chiaf Justice which arise bfors appointment and which may bs the
raison dletrs of the requirement for consultation with the Prime Ministsr
and the Leader of the Opposition would hardiy arise when the gquestions ars
mainly how much finfinished Court business is there?, how long will 1t take
in all the circumstances? Indesd, there has besen criticism of the sxtane
slon by agreement provisions of other jurisdictions in which the Executive

decides whether to extand for a psriod of years which is often twe years.

The whals of secticn 136(2) cleafly shous that continuation when
there is unfinished Court businsss is a rather different matter from
eppointment or acting appointment., In thé case of Justicses of Appsal and
Puisne Judges the Judicial and Lsgal Servics Commission which advised an

their appointment is not required to advise on continuation.
/22000

96.



In the Court of Appeal

No. 14
Judgment of Mr Justice Warner
7th August 1985 (continued)

One cannot think of any other suitabls office to which the power
to advise in relation to a Chisf Justics!s continuation should bs given,

seeing that the considerations ars mainly of a practical naturs,

The question of tha Chisf Justice being a Judge in his cun causs
on which the lsarned Judge said he was not ruling has alrsady been desalt
Witho

In the result I have coma to ths conclusion that:

1. The Prgsidaent acting on the advics aof the Chief
Justics is empowered to give permission for a
Chisf Justice to continue in office as Bhisf
Justice aftsr he has attained the age of 65 and
that he gave such permission in this case;

2. 4 Chief Justice who continues in offics in such
circumstances, as Kslsick C.J. in the instant case
does, has all the powers and is sntitlsd to psrform
all the dutiss of Chisf Justics.

I would thersfors answer the gquestions in the same way that

des Iles J.A. has done and I agree with the order proposed by him,

Having statad my own judgment on the appeal as such, I must turn
to an aspect of the matter on which the Court has been asked to,pronouncs
and on which sven if I had arrived at a conclusion opposita to the aons
which I have sxprsssed, the situation wculd have regquired soms cbservation.
I refer to the castigation of ths Hon. Mr. Justics Kslsick administersd
by the Judge from the safe and,priviieged elsvation of the High Ccurt bench

at Sen Fernando in the courss of his judgment.

Despita the absencs of any tﬁing in the summons or in ths affidavit
filed for ths plaintiff calling in question any of the actions of
Kelsick C.J. the learned Judge opened his judgment by stating that the

actions of the Chief Justics were called in gusestion.

At page 32 of the rscord in ths.judgment in original form he
appears to suggest that thers is something sacrilegious about the continued

Prosancs/ «ee23
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prasencs of Hon. Mr. Justice Kelsick in the hallowed precincts of the
Judiciary. This must lowsr the Hon. Mr. Justice Kelsick in the estimation
of others. Chtar-antthe same page he accuses him of having brought about

by his ouwn delibsratd -action a situation which constitutes a disservics

to the institution over which e had the grsat honour to presids.

This at least approximatssan allegation of unfitness for office.

Lastly at page 33 thers is the innuendo that Hone Mr, Justics

' Kelsick has done or may have done something which is "just not done Iin a

civilised socisty".

One is constrained to observe that whils "the lauwtls delay”" is 10
happily absent from these procssdings other ills to which man is heir ars
prominently manifsstad. Thsey ars "thg proud manl!s contumely" and
WRe ’

"insolencs of offics" that is to say insult hurled at another by one

holding offics.

Kelsick Ce.J. must have been lowsrsd in the ggtimation of ths
man on the priority bus route to whom the information was availabls

through the various media.

It has been argied baefsre this Court that the Judge. in making
his comments trsatad Kelsick C.J. lika any other person. The quastion
is whether the learned Judge was entitled to treat anyone irrespective 20

of station in life in the way in which he trsated Kelsick C.de

It was also suggestad that ths criticism of Kelsick C.J. was
made in the light of the delay which must have lsd to ths advics for
extansion., It was concdeded howsver that this was not a relsvant mattsr

to the detsrmination of the qusstion befors the Court.
What is certain is that serious adverss reflsctions have been

cast upon/...24
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cast upon Kelsick C.J. on issusswhich wers not befors the Court on which

hs was given no opportunity to stats his explanation.

I can only say that the viclation of the rights and dignity of

Kelsick C.J. by ths Judge in his unuarranted comments was a griedsus: wrong.

Alcaldse Warnser
Justics of Appsal
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10
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20

This is an appeal by the Attorney Gemeral cf Trinidad end Tobago against

the decision of Deyalsingh J. on a Summons dated the 16th day of July, 1985,

by which the plaintiffs applied to the court to determine the following

questions:-

100.

41. Whether ...
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Vhether upon the true comstruction of sec. 136(1)
and (2) of the Constitution of Trinidad and Tobago

contained in the Schedule to the Constitution of
the Hepublic of Trinidad and Tobago Act Ch. 1:01

of the Laws of Trinidad and Tobago (hereinafter
referred to as "the Constitution®), His Excellency
the Pregident of Trinidad and Tobago, Mr. Ellis
Clarke has the power and/or authority to allow the
Honourable Mr. Cecil Kelsick to continue in office
after attaining the age of sixty five (65) on the
15th day of July, 1985, to perform the functions of
Chief Justice of the Supreme Court of Trinidad and

Tobago.

Whether upon the tru~ construction of sections 136(1)
and (2) of the Constitution the discretion of His
Excellency the President of Trinidad and Tobago, Mr.
Ellig Clarke to allow a Judge of the Supreme Court
which ineludes the Chief Justice by virtue of section
3 of the Comatitution to continue in office after
attaining Bis retiring age is limited to enabling the
Judge to deliver judgment or to do any other thing in
relation to proceedings thet were commenced before him
before he attained the retiring age.

Whether upon the true construction of sections 136(1)
and (2) the Honourable Mr. Cecil Kelsick if he remains
in the Office of Chief Justice of Trinidad and Tobago
after he attains the retiring age, can walidly perform

the functions of Chief Justice of Trinidad and Tobago.

I too am...
101. Z
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I too am of opinion that this appeal should be allowed. However

because of the undoubted importance_oq'ﬁhghyatﬁgr I deaire to record some
observations of my own. )
The answer to the three questions posed in the Summons lies in the
interpretation of "the Constitution® and more particularly sections 136(1)
and (2).
136(1). The holder of an office to which this sub-
section and subsections (3) to (11) apply
(in this section referred to as "the officer")
shall vacate his office on attaining the age 10

of 65 years or such other age as may be

prescribed.

and (2). Hotwithstanding that he has attained the age at
which ne is required by or under subsection (1)
to vacate his office, a Jhdgc may, with the
permission of the President, acting in accordancs
with the advice of the Chief Justics, continue in
office for such period after attaining that age as
may be necessary to enable him to deliver judgments
or to do any other thing in relation to proceedings 20
that were commenced before he attained that age.
The Summons itself concedes in its terms that there is an Office of Chief
Justice under "the Constitution" but it was argued otherwise before us.
Counsel for the respondent subtmitted that the substantive office held by the
Chief Juatice is that of Judge and in relation.té the High Court of Justice and
the Court of Appeal established under section 99 of the Constitution, he is the
Chief Judge; in support counsel referred to sec. 100(1) of the Comstitution

wherein it is stated:-

™ /The Judges. ..
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The Judges of the High Court shall be the Chief
Justice who shall be ex officio a Judge of that
court, and such mumber of Puicne Judges as may be

prescribed.

And to section 101(1),The Judges of the Court of
Appeal shall be the Chief Justice who shall be the
President of the Court of Appeal and such number of

Jugtices of Appeal as may be prescribed.

His argument was to the effect that since the Judges of the High Court
shall be the Chief Justice and Puicne Judges, the Chief Justice is a Judge of
the High Court. To give this construction to the subsection would be to ignore
that part of it which says that the Chief Justice shall be ex officio a Judge
of that Court. And the question immediately arises by virtue of what office
is he a Judge of that Court? The answer it seems to me, is that he is a Judge
of the High Court by virtue of his office - Dbeing Chief Juctice of
Trinidad and Tobago. Here again counsel argued that since the Judges of the
Court of Appeal shall be the Chief Justice and a number of Justices of Appeal,
the Chief Justice holds the office of a Judge of the Court of Appeal and is
the Chief of the judges of that Court.

It is agreed that the Constitution should be read as 2 whole. This
canon of construction is expressed in the work Statutory Interpretation by

Francis Bemnion in the following terms:~ (para. 149 at p. 374)

"An Act or other legislative instrument is to be
read as a whole, so that an enactment within it is not
treated as standing alone, but is interpreted in its

context.?

At para. 120 at p. 264 of the same work can be found what the author

refers to as fithe plain meaning rule’; hersunder quoted:

103.
Z“It ig @...
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meaning rule®) that where in relation to the facts

Judg:énésof of the instant cage -

ﬁrari;:tice (a) the enactment under enquiry is

7th August grammatically capable of one meaning
1985 only, and

(continued)

(b) on an informed interpretation of that
enactment the interpretative criteria raiség
no real doubt as to whether that grammaticéi
meaning is the one intended by the legislator,
the legal meaning of the enactment corresponda.
to that grammaticai meening, and is to be

applied accordingly.?®

And at p. 336 para. 141 (Bemnion) it is there stated:-
"The court seeks to avoid a construction that
produces an absurd resuli, since this is un-
likely to have been intended by Parliament.
Here the courtsgive a very wide meaning to
the concept of 'absurdity' using it to include
virtually anything which appears inappropriate,

unfitting or unreasonable.?

These are the three principal canons of construction which in my opinion
are applicable in the present case.

In section 3 of the Constitution Judge is defined. "Judge® includes
the Chief Justice, a Judge of Appeel and a Puigne Judge. To be a member of the
High Court a person (other than the “Chief Juétice) musf be a Puisme Judge; and
tolbe a member of the Court of Appeal one can only be a member of that Court
if he is a Justice of Appeal or the Chief Justice. The appointment of Chief

Justice, and Justices of Appeal and Puicne Judges is governmed by section 102
104. /and 10k4...
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The Chief Justice shall be appointed
by the President after consultation with
the Prime Minister and the Leader of the

Opposition.

The question may be asked, appointed to what, to an office or not to

an office? The answer may be found in sectiom 103 which recognises that the

Chief Justice is the holder of the Office of Chief Justice.

It reeds:-

10 Section 103:

20

Section 104:

Where the Office of Chief Justice is vacant

or where the Chief Justice is for any
reason unable to perform the functions of
his office, themn, until a person has been
appointed to and has assumed the functions
of guch office or until the Chief Justice
has resumed those functions, ac the case may
be, those functions shall be performed by such
other of the judges as mey be appointed by
the President after consultation with the
Pfime Minister and the Leader of the
Opposition. (Tmphasis added).

Recognigses the office of Jugtice of Appeal
and the office of Puisne Judge. (ss.(2)

and (3).

In section 106(1) the word "Judge" is used in its defined meening so too

in subsection (2) and therefore these subsections apply to the Office of Chief

Justice as well as of Justices of Appeal and Puimne Judges.

Finally, section 107 provides for the oath to be taken by Judges (as

defined) - the ocath of allegiance and for due execution of his office set out

105. /in the...
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d
in the First Scheduie. The formof cath =« =« = = <= =

insofar as is material for present purposes is as follows:

"I,AB, having been sppointed ..... ceeeae of
Trinidad and Tobago do swesr by .ccccavas
and to the best of my knowledge, judegment
and ability discharge the functions of my

office toceececees?

Upon reading of the foregoing sections I have come to the conclusion
that there afe three Offices in the Judiciary of Trinidad and Tobago nsmely:
the Office of the Chief Justice, the Office of Justice of Appeal and the
Office of Puisne Judge. The Puismme Judges sit in the High Court, the Justices

of Appeal sit in the Court of Appeal and the Chief Justice sits in both.

Tenure of Office:

Section 136(1): The holder of an office to which this
section and subsegfions (3) to (11)
apply (in this section referred to as
the officer"), shall vacate his office
on attaining the age of 65 years or

such other age as may be prescribed.

Sections 136(1) to (6) apply to Judges. This is to by virtue of sub-
section (13) which states: "subsection (1) to (6) apply to the office of
Jndge." There is no contest that it so applies. Subsection (2) however, has

been the subject of much argument. That subsection provides:

"Motwithstanding tﬁat he has attained the age at which
he is requirsd by or under subsection (1) to vacate
his office, a Judge may with the permission of the
President acting in accordance with the advice of the

Chief Justice continue in office for such period after

106. /attaining...
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attaining that age as may be necessary to enable
him to deliver judgment or to do any other thing
in relation to proceedings that were commenced
before him before he attained that age.’

The age at which a Judge shall vacate his office is fixed at 65 years
(subsection (1)) but in my opinion subsection (2) must be read as an exception
to that providéd in subsection (1). In the work "Composition of Legislation™
by Driedger the word 'Notwithstanding' is explained as a preposition, adverb
and conjunction. As a preposition it is used to introduce a phrase modifying
the predicate e.g. he.may notwithstanding his failure to comply with this
section: or to modify the operation of the whole enactment, e.g. notwithstanding
section 10. Its purpose is to override a conflicting provision. It is this
purpose that subsection (2) of section 136 serves. Subsection (2) prevails
over what appears mandatory in subsection (1) and therefore a Judge, as defined
in sectioﬁ 3, and includes the Chief Justice, may with the permission of the
President continue in office after attaining the age of 65. And to continue
in office in my opinion means simply to continue in the Office which the Judgé
held before attaining the.age 65.

The next question that arises is,assuming the Judge is continuing in
office by virtue of the provisions of subsection (2) is he restricted in time
and/or in function. It was submitted on behalf of the respondent that the
hélder'of that office can no longer function as Chief Justice but that he can
stay in office for the limited purpose of delivering judgments and/or completing
unfinished court work began by him before he attained age 65, but that he stays
on in the office of Judge and not as‘Chief Justice. Therefore asg soon as he
ceases to be Chief Justice; that is at age 65, he can no longer perform the
duties and functions which are those of a Chief Justice fixad by statute or
otherwise,; some of which have already been referred to in the earlier judgments
in this case. It is not disputed that the Honourable Mr. C.A. Kelsick held the

Office of Chief Justice. Under and by virtue of subsection (2) of section 136
| 107. /he continues....
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he continues in that office and I hold that he does so for all purposes with-

out restriction as to his functions, for I see none, either expressed or implied
in the subsection or elsewhere in the Comstitution and particularly in Chap. 7
thereof.

There is a restriction as to time. In my opinion the language is plain.
The length of time necessary to complete unfinished court work will provide
*t;llze‘ eriteriLn for determining the period of extension of time for vacating
the office. I conceive the léng‘bh of time to be relatively short and having
regard to the J’u_dgé's commitment to deliver judgment and/or to do any other
thing in relation to proceedings commenced before he attains the retiring age, 10
I would not expect him to embark upon smj' new work, at any rate upon any new
work of any complexity or length which would in any way in ' the slightest
degree interfere with the completion of the judgments and other judicial work.

In the instant case the period of extension epplied for may appear
inordinately long. The factual position is that the long vacation of the
Court begins on 1st August and ends on 2nd October (Order 64 & 3, Orders and
Rules of the Supreme Court), and Judges invariably as they are entitled by
Regulations to do, leave the.country. In their absence it becomes jmpossible
to constitute a Court with the three Judges who may have been engaged in un-
completed matters began by the Chief Jﬁstice and thoge Judges,in order to 20
continue the hearing, or to get the opinion of or confer m.'bh those Judges.

These are matters which will have to await the opening of the new Law
Term. At least two months maj have ﬁd be discounted in this regexrd.

In order to continue in office the Judge must obtain the permission of
the Fresident, acting:in accordence with the advice of the Chief Justice.
"Judge'"in the subsecfioﬁ ineludes Chief Fustice and the President must act in
accordance with the a.dvi;e given. In my judgment, section 80 of the Constitutdon
makes it obligatory for the President to act on the advice of the Chief

Justice. To suggest that such a provision permits of Executive interference

108.
/is not...
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is not sound,as it must be recognised that the Executive input is a mere

formality. Under the provisions of sections 102 and 104 it is the President
who appoints the Judges and the Constitution afso gives to him the formal duty
to permit a Judge to continue in office.

In the present case the Honourable the Chief Justice advised Hdis
Excellency The President and sought his permission to continue in office until
December 21, 1985, in terms of subsection (2). By letter of the 28th June,
1985, His Excellency granted permission to the Chief Justice to comtinue in
office as Chief Justice until the 21st Descmber; 1985.

It was submitted that the Chief Justice ought 1ot to be placed in a
position to advise in respéct of his own office and/or that the Executive ought
not through His Excellency The President to be in a position to give permission
to a Judge to continue in office. That is a matter which could be dealt with
in another place. It is the Courts' duty to interpret the legislation, the
Constitution, as they find it. This is agreed. But counsel for the respondent
reiterﬁted his submission. that it was the Court's duty to determine whether
the Chief Justice could continue in office as Chief Justice under subsection
(2), stating further that if he could it was contrary to the principle enunciated
in the Constitution. Counsel did not go on to say what principle he was
referring to.

He did in the course of his submission direct the Court's attention to

Shymon Shetreet's book Judge's on Trial, at p. 38 the first paragrsph:-

"A mandatory retirement age per se does not render

a judge subject to any contrel or influence whatsoever.
If, however; the Executive or any other authority has

the power to extend for a certain period the service of

a judge who has attained the retirement age, this is a
different story altogether, for in that case the Executive
or any other authority may use this power as a means of
control over judges whose service mey be so extended.™

109. /It seems...
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It seems to me that the passage may be more relevant to some of the
other Caribbean Constitutions than it is to ours.

I refer to the Constitution of The West Indies Associated States, The
Bahamas, Jamaica; Barbados and The Republic of Guyana. Ail of these provide
for the extension of the age for retiremeht, with or without 2 counter-part
of our section 136(2). By section 8(1) of The West Indies Associated States
Ofder? 1967 No. 223 for example, the retirement ages fixed sre 62 and 65 in
respect of Puisne Judges and Judges of the Court of Appeal respectively.

The proviso to the gsection however, permits a Judge to continue in office

for a further period not ex:eeding three years. And this appears, mutatis 10
mutandis to be the pattern.in the Caribkean. o such provisions appesr in

our Constitution. The retirement age iz fixed and a Judge may continue in

office only ag provided for in section 136(2). One thing is certain: there is no
room for any political or any real Executive input.

The Constitution places upon the Chief -Justice the responsibility to
advise the President. He is the head of the Judiciary in Trinidad and Tobago
and he is expected to discharge that responsibility without fear or favour
even when hig own office is directly involved.

In the result I find with respect that the answers given by the lesrned
Pregident to the questions raised in the Criginating Summons, are the correct 20
answers and I wish to adopt them.

I also agree that the appellant should have his costs both here and
below.

Before parting I feel impelled to refer to that part of the judgment of
Deyalsingh J. beginning "Noﬁ that I have determined the matter ...cvoceesreasal
and continuing. Having answered the questions raised in the plaintiffs
Surmons the learned Judge proceeded in the most scathing terms to criticise
the Chief Justice. Assuming the Chief Justice and indeed His Bxcellency The
President acted wrongly in apparent exercise of a constitutional function, can
this justify the strictures levelled in this instance at the Chief Justice. 30
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In the Court of Appeal
No. 15
Judgment of Mr Justice Narine

7th August 1985 (continued)

The answer clearly is in the negative. The learned Judge is aware that
section 136(2) has on several occasions been utilised in the recent past
and adverts to this fact in his judgment. At the highest it may be
seid that the Chief Justice and His Excellency The President fell into
error, that is, of course, if they did. But the erroneous exercise of
sauthority in circumstances as the present, could never in my opinion
justify comment in such disparaging terms. The three questions before
the court were and are a matter of construction of the Constitution,
and no nmore. It was not an enquiry into the propriety or otherwise of
the individuals concerned. As I understand it, judges are entitled to
make comments but with care and a sense of responsibility befitting the

high office which they hold.

Ralph Narine,
Justice of Appeal.
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ORDER OF THE COURT OF APPEAY ‘% .. S i

In the Court

o B

of Appeal IN THE COURT OF APPEAL, PORT OF SPAIN -~ VANREEY
No.1l6 ’ » - )

Order of the T F
Court of Appeal BETWEEN : \\\(

\:A.
7th August 1985 THE ATTORNEY GENERAL OF TRINIDAD \ g

AND TOBAGO DEFENDANT/APPELIET
- - AND-. -

PETER SOOKOO (AN INFANT BY

HABRY SOOKQOO - HIS FATHER

AND NEXT FRIEND) AND 10

HARRY SOQOK0O P1AINTIFF/RESPONLENT
DATED THE 7TH DAY OF AUGUST, 1985
ENTERED THE 7TH DAY OF AUGUST, 1985
BEFCRE THE HONOURABLES: MR, JUSTICE GERARD DES ILES

MR. JUSTICE ALCALDE WARNER
. MR, JUSTICE RAPLH NARINE

UPON READING the Notice of Appeal filad herein on behalf of the
above-named Defendant/Appellant dated the 23rd day of June, 1985 and the
Judgment, hereinafter mentioned,

UPCN READING the Record of Appedl filed herein,

UPON HEARING Counsel for the Appellant and Counsel for the
Reapondent,

AND UPON MATURE DELIBERATION THEREUPON HAD,

IT IS ORDERED
1. That this Appeal be and the same ia hereby allowed.
2. That the decision of the Honourable Mr, Justice Lennox Deyalsingh

dated and made on 22nd day of July, 1985 at the High Court of
Justice, San Fernando, be and the same is hereby set aside.

AND IT IS FURTHER ORDERED
That the Respondent pay tgp the Appellant taxed costgboth in this 3
court and the court of the first instance,

L) D 9.9 8¢ 0000900000000l ,

4(%{’/LRegistrar,

A TRUE COPY OF THE ORIGINAL
vzl [ HERYBY CERTIFY.
RTON TTUBESETTT
L EPUTY LJEGISTRAR & MARSHAL
SUPREME COURT
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No. 17 - ORDER GRANTING FINAL LE'AVE TO APPEAL TO THE JUDICIALS

: COMMITTEE OF THE PRIVY COUNCIL S
REPUBLIC OF TRINIDAD AND TOBAGO. o
IN THE COURT OF APPEAL-

NO. 114 of 1985 " };;$€4

)

71..?.)
In the Mattar of thlﬁﬁga e
Interpretation of the/z .
Constitution of Tringda'

and Tobage and in paxgi u;§g5
Section 136, «

Betwsen

THE. ATTBRNEY GENERAL OF Respondent/Defendant

TRINIDAD ANO TOBAGO -Appellant
In the Court of Appeal
And No.17

Order granting final leave
PETER SOOKQO (An Infant to appeal to the
by Harry Scokaoo: his father Judicial Committee ¢

and next frisad) and the Privy Council.
HARRY SOOKOO Rpplicants/Plaintif?
Respondents
/1114171777

DATED THE 7TH DAY OF AUGUST, 198S.
20 ENTERED THE 7th DAY OF AUGUST, 1985.
BEFORE THE HONOURABLES MR, JUSTIGE des ILES
MR. JUSTICE WARNER
MR. JUSTICE NARINE
UPON READING THE NOTICE OF MOTIGN of the above-=namad Plaintiffs/
Respondents datad the 7th day of August, 1985 and filed hersin, AND THE
AFFIDAVIT OF LUCINA CARDENAS sworn to on the 7th day of August, 1985 filed

in support thereof
ANO UPON HEARING COUNSEL for the Plaintiffs/Respondents
THIS COURT DOTH ORDER:

30 (a) that time be abridged for the servica of the Notics of Motion.
(b) that the hearing of* the Motion be deemed fit for vacation business.
(e) that conditional leave to appeal to the Judicial Committse of the
Privy Council against the judgmént of the Court of Appsal herein
dataed the 7th day of August, 1985 is deemed tg have been granted
to the Plaintiffs/Respondents and that the Plaintiffs/Respondents
is deomed to have complied with the conditions ini-

(1) that the Plaintiffs/Respondents have provided to the satisfaction
of the Codért, security in the aum of £500. starling for the due

prosecution of the appeal and for security of costs for the said
40 appsal and

(2) that the Record fo§ Appeal to the Judicial Committse of ths Frivy
Council be deemed ttlsd to consist of the Raecord of Appsal

e0e C/Ol‘dﬂrad

113.
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In the Court

of Appeal
No. 17

Order Granting

final leave to Appeal

to the Judicial

Ccommittee of the

Privy Council
(d)

7th August

1985

(continued)

(a)

ordered by this Honourable Court in paragraph 3 of its Order
dated the 25th day of July, 1985 and filed harsin including
the supplamental record and the reasons of their Lordships

for the judgment and an office copy of the Order of ths Court
of Appeal in allowing ths appaal,

that final lsave to appeal to the Judicial Committse of the Privy
Council be grantsd to the Plaintiffs/Respondents agalnst thes said

Judgment of the Court of Appeal herein dated the 7th day of August,
198s.

that costs of this Motion be costs in the cause,

L= .

Assistant Registrar,

10
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IN THE PRIVY COUNCIL No. 37 of 1985

O N APPEAL

FROM THE COURT OF APPEAL OF TRINIDAD AND TOBAGO

IN THE MATTER of the interpretation of
the Constitution of Trinidad and Tobago
and in particular Section 136

BETWEZEN
PETER SOOKQOO (an infant by

Harry Sookoo his father and next
friend) and HARRY SOOKOO (Plaintiffs)Appellants

- and -

THE ATTORNEY GENERAL OF
TRINIDAD AND TOBAGO (Defendant) Respondent

RECORD O F PROCEEDTINGS

Ingledew, Brown, Benniscon Charles Russell & Co.
& Garrett Hale Court

International House Lincoln's Inn

26 Creechurch Lane London

London WC2A 3UL

EC3A 5AL

Solicitors for the Appellants Solicitors for the

Respondent



