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DOCUMENT 4* - Reasons for Judgment of the
Honourable Mr Justice Olney

OLNEY J.

The plaintiff owns and operates an iron ore mine and
concentrator at Tom Price in the Pilbara region of Western
Australia. To be strictly correct, it is more accurate to say
that the plaintiff holds a lease from the Crown issued pursuant
to a statute of the State under which it is entitled to mine
iron ore on the subject land and for that purpose, pursuant to
obligations entered into by it under an agreemen£ with the State
ratified by an Act of Parliament, it has, inter alia, installed
on the land mining plant and equipment and also other plant and
equipment which latter can conveniently be called a concentrato%O
or beneficiation plant - the two terms for the purposes of this
judgment being synonymous.

The Tom Price iron mine is one of the biggest of its type
in the world and as one would expect it is not something that
just happened overnight. One of the things that did happen as
a preliminary to its establishment was the execution on 1l2th
December 1962 of a contract ("the contract") between the plaintiff
and a number of other parties including the first four defendants
(hereafter referred to as "the vendor defendants") whereby the
vendor defendants sold to the plaintiff their right, title and 20
interest in certain temporary reserves for iron ore then enjoyed
by them pursuant to a grant made by the Government of Western
Australia. As part of the consideration for the rights acgquired
pursuant to the contract the plaintiff agreed to pay to the vendor
defendants a royalty on such iron ore produced from the land in
question (and certain other land) as the plaintiff may sell or
dispose of. By reason of certain transactions that occurred
subsequent to the contract the six defendants are presently
entitled to the benefit of the royalty and as such are clearly
persons interested in the contract. As the parties are unable %0

ny DOCUMENT 4* - Reasons for Judgment of the
174 Honourable Mr Justice Olney



to agree as to the proper construction of the provision in the
contract relating to the payment of the royalty, the plaintiff
has commenced these proceedings by way of originating summons
pursuant to Order 58 Rule 10 of the Rules of the Supreme Court
seeking the determination of the construction of the relevant
part of the contract.

Before setting out the text of the contested clause I wish
to make a number of comments in relation to the form of the

proceedings.

Order 58 Rule 10 of the Rules of the Supreme Court 10

provides:

"Any person claiming to be interested under a deed,

will, or other instrument, may apply by originating

summons for the determination of any question of

construction arising under the instrument, and for

a declaration of the rights of the persons interested. "

Rule 12 of the same Order provides that the Court shall
nct be bound to determine any such question of construction if,
in the opinion of the Court, it ought not to be determined on

originating summons. 20
The jurisdictional basis for the procedure envisaged by
Order 58 Rule 10 is to be found in s.25(6) of the Supreme Court
Act which recognises in statutory form that the Supreme Court
may make a binding declaration of right without granting
consequential relief. Order 58 Rule 10 cannot and does not
purport to confer jurisdiction on the Court but rather it
facilitates the exercise of a particular aspect of the jurisdictior
conferred by the Supreme Court Act. Ordinarily a declaration
of right would be sought by way of writ, but in certain limited
cases particularly those requiring the determination of a question
of construction arising under a deed, will, or other written
instrument a person claiming to be interested therein may proceed
by way of originating summons for a declaration of the rights

DOCUMENT 4* - Reasons for Judgment of the
Y75 Honourable Mr Justice Olney



of the persons interested unless the Court is of the opinion

that the question ought not to be determined on originating
summons. The procedure contemplated by the rule is one
appropriate to cases where there is no disputed question of

fact and where the Court has before it an instrument the
construction of which is capable of determination by reference

to the instrument itself. In my view, the authority of the

Court is to make a declaration of right and not tﬁ declare the
construction of the instrument. If it were otherﬁise, the
Court's order would be in the nature of an advisory opinion. 10
The rule contemplates that the Court will determine the
construction of the instrument as a preliminﬁry to it declaring
the rights of the parties. I make these comments for two reasons.
First, the manner in which this matter has proceeded involving

as it has the taking of a very substantial amount of evidence
both in affidavit form and viva voce, each accompanied by
extensive and far ranging cross-examination, suggests to me that
to proceed by way of originating summons was inappropriate. The
more appropriate action would have been for the plaintiff to

seek a declaration of right by way of a writ of summons in the 2
ordinary manner. My second reason for raising the matter is

that but for an assurance given on affidavit by the solicitor

for the first five defendants that he believed on information
from senior counsel for those defendants that as a result of
consultations between counsel for all parties it had been agreed

that

"(a) the central issue is sufficiently defined by

the Originating Summons and the Affidavits filed

by the parties and that there is no need for the

parties to exchange pleadings; 30
(b) that although the central issue gives rise to
differences between the parties as to matters of .
fact and opinion, that central issue involves ‘
essentially the interpretation of a written

instrument and is appropriate for resolution by

9’76 DOCWMENT 4* — Reasons for Judgment of the
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way of originating summons; Vo <
V
(c) the differences between the parties in Ay

regard to matters of fact and opinion relate to .IVA

complex technical concepts but are narrow in scope’

and the Court should be able to deal with the same

upon the basis of affidavit evidence as supplemented

by directions of the kind contemplated by the

Summo:.s for Directions and referred to hereafter. "
it is highly likely that upon the hearing of the summons for
directions the Master would have directed the parties to exchangelO
pleadings and that the matter proceed in the way of an action.
The mode of hearing contemplated in the summons for directions
was that the parties be at liberty to file certain affidavits,
that each of the deponents to the affidavits be required to
attend for cross-examination and that there be liberty to give
further evidence orally. 1In addition, it was contemplated that
further evidence may be given either orally or by affidavit on
the basis that the substance of any evidence to be adduced be
delivered in writing to the opposite party not less than 21
days prior to the commencement of the trial. Such a procedure 20
was not calculated to lead to a precise identification of the
issues and this proved to be the result. As it happened I do
not believe that the central issue was "sufficiently defined in
the originating summons and the affidavits". The differences
between the parties in regard to matters of fact and opinion
certainly did relate to complex technical concepts but they
were far from being "narrow in scope" and in my view the whole
of the proceedings would have been better dealt with had there
been an exchange of pleadings in order to establish with
precision the matters in issue. As it is, the relief sought in 30
the originating summons gives no clue to the view of the party
seeking relief as to how the question should be answered. For

this, and also for the views of the opposite parties, it is

necessary to go to correspondence that passed between them both

( DOCIMENT 4* - Reasons for Judgment of the
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before and after the commencement of the proceedings. That

this is a highly unsatisfactory manner in which to conduct

litigation is highlighted by the fact that at a relatively late

stage *the plaintiff indicated by correspondence that it would be

advocating a different answer to the question from that

contemplated at the time the proceedings were initiated.

Notwithstanding all of these difficulties, the issues

have now been sufficiently litigated to enable me to determine

the construction of the disputed clause of the contract and to

make an appropriate declaration of the rights of the persons

interested.

Clause 9 of the contract provides:

"9.

As further consideraticn for the foregoing the
Purchaser shall pay to the Vendors in respect
of all iron ore produced by the Purchaser
(whether operating alone or in association with
or by licence to others) from the Temporary
Reserve land and sold or otherwise disposed of
by the Purchaser or by the Purchaser and such
associate or by such licensee an amount
equivalent to 2%% of the amount received on sale
or other disposal of that iron ore in unrefined
and unmanufactured form f£.o.b. the first port
of shipment thereof PROVIDED ALWAYS THAT:

(a) If iron ore is upgraded before shipment by
crushing and/or screening then the Vendors
shall receive an amount equivalent to 2k%
of the amount received on sale or other
disposal of the iron ore so upgraded f.o.b.
the first port of shipment thereof.

(b) 1If iron ore 1is beneficiated or otherwise
treated by the Purchaser it shall be deemed
to have been disposed of at the time
beneficiation or other treatment begins but
crushing or screening shall not be deemed
to be beneficiation or any part thereof.

(c) Iron ore deemed to be disposed of as provided
in paragraph (b) hereof shall be deemed to
be disposed of at the assumed f.o.b. price
and that price shall be deemed to have been
received by the Purchaser.

(d) Iron ore sold or otherwise disposed of to a
company which is a subsidiary of the Purchaser
(within the meaning of that term in the ‘
Companies Act 1961 of the State of Victoria)
or iron ore sold or otherwise disposed of
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in any way that does not amount to a bona
fide sale shall be deemed to be sold or
disposed of and payment therefor shall be
deemed to be received at the assumed f.o.b.

price.

(e) '"The assumed f.o.b. price' shall for the
purposes of this clause be:-

(1)

(11)

The average of the f.o.b. price at which
the Purchaser whether operating alone or
in association with or by licence to
others has during the period of six
months immediately preceding the date of
sale or other disposal sold iron ore of
the same grade quality and physical
condition for shipment from the State of
Western Australia.

If the Purchaser alone or in association
or by licence as aforesaid has not during
that period sold iron ore as aforesaid
such price as the parties agree or failing
agreement as is determined by arbitration
in accordance with the Arbitration Act
1895 of Western Australia as representing
the then price f.o.b. from such port as
that from which the Purchaser alone or in
association or by licence as aforesaid has
usually shipped or proposes to ship iron
ore won from the Temporary Reserve land.

(f£) For the purposes of this clause a sale of iron
ore C.I.F. shall be deemed to be a sale F.0.B.
at a price equal to the difference betwean the
C.I.F. price and the sum of insurance freight
and other charges taken into account in determining
such C.I.F. price. "

10

30

In the foregoing the terms "Vendors" and "Purchaser" should

be read as the vendor defendants and the plaintiff respectively.

In the originating summons the plaintiff claims:

"the determination of the following question of
construction arising under the Agreement referred
to above and in paragraph 2 of the accompanying
Affidavit of Colin Roy Langridge and in the events
which have happened, that is to say:

At what time does beneficiation or other
treatment of the Low Grade Ore referred to in
that Affidavit begin within the meaning of
Clause 9(b) of the Agreement?

and such further or other relief, including an order
providing for the costs of and incidental to these

proceedings,

as this Honourable Court thinks fit. "

(The agreement mentioned in the originating summons is the

contract already described.)
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At an early stage in the hearing, after an objection
raised by senior counsel for the plaintiff as to a particular
line of cross—-examination, senior counsel for the first five
defendants submitted that proviso (b) to clause 9 does not apply
to iron ore which does not need to be beneficiated or otherwise
treated to enable it to be sold or disposed of. He said that
if it were otherwise the position would be that the plaintiff
could unilaterally and unnecessarily beneficiate ore which
does not need it and thereby deprive the defendants of royalties.
I was invited to rule as a threshold question what ore proviso (b)
applies to. I do not need, nor do I intend, to canvass the 10
arguments for and against the defendants' proposition. The
ruling which I made at the time and to which I adhere is that
the question raised by the originating summons is narrowly
defined and does not include the broader issue raised by counsel.
The matter proceeded on the basis that my ultimate decision
would be confined to answering the question asked and for that
purpose it would not be necessary to rule upon the defendants'
proposition that proviso (b) applies only to ore which needs to

be beneficiated in order to be sold or disposed of. Having now

had the advantage of considering the whole matter in detail

20

I feel that the answer to that question is obvious but I refrain
from making any further comment.

To respond to the question posed, an examination will have
to be made of "the events which have happened" and it will be
necessary to understand what is meant by the low-grade ore
referred to in the affidavit of Colin Roy Langridge.

A first reading of clause 9 raises immediately questions
as to the definition of terms, particularly the terms "unrefined",
"unmanufactured", "upgraded", "crushing", "screening”,

"beneficiated", "treated" and the derivatives of those terms.
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Each is a word having a usage in the English language which can
readily be discerned from a dictionary but whether the general
usage accords with the accepted usage in the mining industry
generally and the iron ore mining industry in particular is a
matter for consideration. In the case of industry usage, although
in most cases there is no precise universally accepted definition
for any of these terms, there is little real disagreement between
the experts as to the meaning that should be attributed to them.
However, before embarking upon a consideration of the evidence

it is appropriate that clause 9 be analysed. 10

The first thing that can be said about clause 9 (and this
does not appear from the clause itself but from a consideration
of the whole contract) is that it is the only clause in the
contract providing for the payment of royalty. It follows
therefore that it should be regarded as a complete expression
by the parties of their intention in relation to that subject
matter.

The opening portion of clause 9, that is, from the
commencement down to the words "provided always that" establishes
the general proposition that royalty at the prescribed rate is
to be paid on moneys received from the sale or disposal of 20
unrefined and unmanufactured iron ore produced by the plaintiff
from the subject land. It is fair to say that it is common
cause that the substance being dealt with, that is "iron ore
produced .... from the Temporary Reserve land" is the commodity
that is brought into existence by the digging up of the ground
comprising the subject land and which is subsequently sold as
iron ore. It is "iron ore" if it is capable of being sold or
disposed of as iron ore and it is "produced" once it is detached

from the ground.

The combination of words "sold or otherwise disposed of"
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suggests a distinction between iron ore which is produced and
sold and iron ore which is produced and otherwise disposed of,

but if there is a distinction it is a very fine one the relevance
of which escapes me. The clause obviously contemplates the
receipt of money upon both sale and other disposal. A disposal
of property in exchange for money fits comfortably within the
concept of a sale. One suspects therefore that the reference

to disposal other than by sale in the opening passage of the
clause will be explained by the subsequent provisions. Taken

in isolation, and without the aid of the other provisions of
the clause, the opening passage of clause 9 establishes the
plaintiff's liability to pay a royalty on iron ore which it
produces from the subject land and later sells and in respect

of which it receives payment. The only qualification to this
principle is that it has no application to iron ore which has

been either refined or manufactured before it is sold. Obviously,
iron ore which has been refined or manufactured before sale is

not sold as iron ore and would therefore not come literally

within the framework of the clause and it would be inconceivable
that the parties should contemplate that royalty at the same 5,
rate should, be paid on the full value of the refined or
manufactured product. In the circumstances contemplated by
proviso (d) there is a deemed sale at an assumed price which is
deemed to be received, thus attracting liability for royalty
provided always that the iron ore which is deemed to have been
sold or disposed of is neither refined nor manufactured at the
time of the sale or disposal. Thus far, the contract is silent
as to the payment of royalty on iron ore produced from the
subject land which is either refined or manufactured before it
is sold or disposed of by the plaintiff. 30
I move now to consider proviso (a).
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The first, and possibly only, conclusion that can be
drawn from this provision is that the plaintiff's liability to
pay royalty is unaffected by the upgrading of iron ore by
crushing and/or screening prior to sale or other disposal. In
the context of the clause as a whole, the proviso seems to be
saying that the upgrading of iron ore by crushing and/or
screening does not amount to the refining or manufacturing of
the ore. Further reference will be made to proviso (a) hereunder.

Proviso (b) to clause 9 is of course central to this
dispute. The combination of words "beneficiated or otherwise 10
treated"” suggests two things. First, that beneficiation is a
form of treatment and, second, that iron ore may be treated
without being beneficiated. Leaving aside for the moment the
passage "but crushing or screening shall not be deemed to be
beneficiation or any part thereof", the deemed disposal of iron
ore renders the plaintiff liable to pay royalty on that iron ore
at the time of the deemed disposal, namely at the time
beneficiation or other treatment begins. Assuming the iron ore
which has been refined or manufactured has been subjected to
"treatment"”, it follows that proviso (b) has the effect of 20
rendering the plaintiff liable for royalty in respect of iron
ore which it may either by itself or through a subsidiary refine
or manufacture. The assumption made in the previous sentence
is in my opinion validly made and my reasons for so holding all
appear hereafter. Furthermore, it would seem as a matter of
logic that in the context of clause 9, upgrading ore by crushing
and/or screening cannot properly be regarded as "other treatment"
(that is treatment other than beneficiation) as if it were
otherw.se, there would never be an occasion for proviso (a) to
operate because a deemed disposal of the ore would be effected 30
by proviso (b) at the time treatment (i.e. crushing and/or
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The scheme of clause 9 begins to emerge. Iron ore which
is sold without processing other than crushing and/or screening
attracts royalty on the sale proceeds whereas ore which is
treated (including refining, manufacture and beneficiation)
attracts royalty on the assumed value of the ore at the time the
treatment commences irrespective of whether or not the resultant
product is subsequently sold. Viewed this way the clause covers
all contingencies including the contingency that some ore will
be mined but for one reason or anothér will be neither sold nor
treated. In that case no royalty is payable. The clause also 1j
adequately takes account of the circumstances that the changing
demands of the market may render ore of a grade now readily
saleable without treatment, unsaleable unless it is treated.
Similarly it prevents the plaintiff avoiding its royalty
obligations by treating otherwise readily saleable ore and indeed
places a penalty on such conduct in that the liability for
royalty would arise irrespective of whether the product is later
sold. These comments are of course made without taking account
of the last 15 words of proviso (b).

The passage "but crushing or screening shall not be deemed
to be beneficiation or any part therecf" is not withgut its 20
difficulties. For myself I would have thought that in a context
where there is no provision deeming something to be beneficiation
it is inappropriate to say that something "shall not be deemed
to be beneficiation". Unless there is a deeming provision one
does not know what it is that the negative provision is
detracting from. In my opinion the clear intention of these
words is that neither crushing nor screening shall be treated
as beneficiation or any part thereof. Looking at the clause
as a whole there is reason to think that the parties' intention ;3

may have been to make it clear that the consequence of commencing
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beneficiation, that is that the plaintiff becomes immediately
liable to pay royalty on the value of the ore beneficiated,
should not occur if all that is done is to crush or screen the
ore. Such a conclusion fits comfortably into the general
scheme of the clause as I have outlined it above but ignores
the last four words. I will return to this topic in more
detail hereunder.

The case put by the plaintiff is that beneficiation is a
single and identifiable process, albeit involving on occasions
many separate sub-processes within the whole including the 10
sub-processes of crushing and screening. Consistent with such
an approach, the plaintiff would have it that once a product
is identified as "iron ore which has been beneficiated" one must
look to the commencement of the process whereby beneficiation
was achieved to establish the point in time when the deemed
disposal of that ore occurred and this even though the
beneficiation may commence with crushing or screening the ore.

Put at its simplest, the defendants' case is that unless
and until beneficiation involves subjecting the ore stream to
some process other than crushing or screening there is no deemed ;g
disposal for the purpose of the contract. As a corollary to
this, the defendants say that it is the ore in its state as it
commences to undergo that other process that is then notionally
disposed of. This argument has its basis in the final 15 words
of proviso (b).

Reference was made earlier to the various technical terms
used in clause 9 having ordinary dictionary meanings and it will
be helpful before embarking upon a consideration of the

|
evidence as to usage of those terms in the industry, to see
('\
@i Cz$§xactly what they mean in common usage. The following meanings ;3

-
%ﬁ cap all be extracted from the Macquarie Dictionary:
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refined - freed from impurities

manufactured - to work up (material) into a form for use
upgrade - to improve
crush ~ to break into small fragments or particles
screen - to sift by passing through a sieve or
riddle
beneficiation -~ 1. the dressing or processing of ores
to regulate the size of the product,
remove unwanted constituents and
improve the quality, purity or assay 1g
grade
2. concentration or other preparation
of ore for smelting by d%gng, flotation
or magnetic separation
treatment - to subject to some agent or action in
order to bring about a particular result
concentration - the act of separating (ore) from rock sand

etc. so as to improve the gquality of the

valuable portion.

Assuming for the moment that the foregoing meanings are 20
appropriate to clause 9 of the contract it is easy to understand
that the concept of iron ore which is "upgraded .... by crushing
and/or screening" might be confused with that of iron ore which

is "beneficiated or otherwise treated" if the first and more
general meaning of beneficiation is used although the element of
removing unwanted constituents distinguishes beneficiation from
that form of upgrading which involves merely the breaking of
the ore into smaller pieces and sifting it through a screen
without any part of total mass being discarded. The same
confusion would not arise if the second more specific meaning 30

of beneficiation is applied. 1If that were so, it might readily
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be asserted that proviso (b) could have taken the form:
"If iron ore is concentrated or otherwise treated

by the Purchaser it shall be deemed toc have been

disposed of at the time concentration or other

treatment begins. "

It is appropriate now to test the dictionary meanings
against the evidence relating to the usage of the same terms
in the iron ore industry in Australia in 1962. It can be said
at the outset that there is no evidence to suggest that the
meaning of any of these terms has changed at any time either
before or since 1962 nor that there is or ever has been a
peculiar local meaning different from that generally accepted
throughout Australia and elsewhere in the world.

Both parties put forward evidence relating to the industry
usage of the relevant terms. For the plaintiff, Dr. Alban Jude
Lynch was called. Dr. Lynch is the Director of the Julius
Kruttschnitt Mineral Research Centre within the Department of
Mining and Metallurgical Engineering in the University of
Queensland. His academic background and his other experience
qualify him to speak with authority on this topic, something
which can be said of all of the expert witnesses who were called
on both sides. It is not surprising therefore that there is
in general little disagreement between the experts. One point

upon which they are unanimous is that not all of the terms are

used universally nor are they used with a constant meaning.

10

20

As to the meaning of beneficiation as used in the Australian

mining and mineral processing industry, Dr. Lynch adopted the

definition found in E.J. Pryor, Mineral Dressing (London, 1965),

namely, treatment of crude ore in order to improve its quality

for some required purpose.

When asked by myself whether he regarded beneficiation as
being synonymous with upgrading Dr. Lynch replied (transcript

pp. 384-385, 386).
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"In my opinion (and this is a grey area) 'concentration'
would be synonymous with ‘upgrading'; 'beneficiation'
in that it relates to the improvement of the properties
of particles with respect to some particular objective
would include concentration and upgrading. "

I then asked him if he would regard a process involving only
crushing and screening as an upgrading process to which he
replied:

.... When we speak about the grade of an ore,

the grade of a deposit, we very frequently refer 10

to the chemical composition of the deposit, so

'upgrading' very frequently relates to the

increasing, by one means or another, the chemical

concentration within a particular fraction. Now,

in terms of crushing and screening iron ore, as

a result of the screening process where it 1is

divided into two size fractions, one size fraction

will contain a higher concentration of iron than

the other size fraction therefore, in the terminoclogy

about which I have spoken, that size fraction would 20

be defined as being upgraded. "

Dr. Lynch expressly agreed with the affidavit evidence of

two of the defendants' witnesses dealing with the industry usage

of the various technical terms. The two witnesses in gquestion

are Niles Earl Grosvenor (Senior vice President of a large firm

of professional engineers in the U.S.A. and for 20 years a

teacher at the Colorado School of Mines) and Peter Forbes Booth

(a consulting engineer in private practice in Perth and formerly

Project Engineer responsible for the design and construction of

Mt. Newman Mining Company Pty. Ltd's beneficiation plant). 30
Both witnesses pointed out that beneficiation can be used

in both a broad and a narrow sense. Mr. Grosvenor said that used

in its broadest sense the word comprehends treating ore to

improve its physical or chemical characteristics, which may

include the use of physical, chemical, thermal or magnetic

Processes, so as to upgrade the ore and make it a more

commercially usable product. He went on to say that sometimes

the term is used in a narrower sense which involves only

mechanical or physical processes whereby higher arade ore
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materials are separated from lower grade materials or "gangue" -
the earth or stoney matter in which the ore is found.

Mr. Booth's evidence was not significantly different.

As an example of the narrower sense in which the term is used

he referred to the removal of unwanted constituents and the
concentration of valuable ores. He defined concentration as the
process of ore treatment whereby the valuable minerals are
collected as an enriched product.

The conclusion I have reached is that the Macquarie
Dictionary meanings quoted above substantially accord with 10
industry usage, 'and this being the case, I am satisfied that
proviso (a) to clause 9 of the contract refers to ore the
quality of which has been improved by it being broken into
smaller particles and/or separated into different size fractions
whereas proviso (b) - insofar as it deals with ore which has
been beneficiated - refers to ore which has been enriched by
the removal of unwanted constituents by a process or processes
other than the mere breaking of the ore or separating it into
different size fractions.

The plaintiff began working its iron mine at Tom Price 20
in 1966. The ore which it mines is a mixture of hematite and
shale. The shale contains the bulk of certain non-ferrous
elements which reduced the purity of the ore and consequently
its effectiveness in steel making. The most important impurities
are alumina, silica and phosphorus. Until the concentrator
began operation in 1979 the practice was to sell only high—grade
ore (also called direct shipping ore). High—grade ore is iron
ore which is of sufficient natural purity to be sold without
processing other than by crushing and/or screening. As the
demands of purchasers as to the iron content of ore purchase 30
may, and do, vary from time to time, it follows that the forces
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of the market will dictate whether or not at any particular

time ore is to be regarded as high-grade. The term "direct
shipping ore" (which appears to be more commonly used in the
U.S.A.) is a more descriptive term as it directs attention to
the ability to ship and consequently to sell the product rather
than to its quality. Ore which does not for the time being

meet the criteria for direct shipping - that is ore which
requires processing other than crushing or screening or both
before it is a saleable commodity - is for convenience described
as low-grade ore and in these proceedings that is the manner 10
in which that term is used.

To facilitate the better understanding of what follows
it is appropriate that some explanation of the terminology used
should be advanced.

All references to the dimensions of ore are expressed in
millimetres and refer to the nominal dimensions at which material
referred to is sized. In this context nominal dimension of
sizing means the dimension at which the relevant sizing apparatus
is designed to split the oversize material from the undersize
material. For example, a screen which is designed to allow
material of less than, say, 100 millimetres to pass through
would split the material into two fractions one bheing the oversize
described as +100mm and the other the undersize described as
-100mm. The further sizing of the latter fraction by a screen
which will allow material of, say, less than 50 millimetres to
pass through would produce two fractions described as -100mm +
S50mm (i.e. less than 100 millimetres but more than 50 millimetres)
and -50mm (i.e. less than 50 millimetres).

Mention has already been made of screening. The definition
applied to that term by the expert witnesses is the process of 3

presenting particles to apertures. The concept of a screen is
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one commonly understocod and for the present needs no further
amplification. Much has been made of different types of screens
and different methods of screening used in the processing of
iron ore. The major distinction is between dry andT:creening.
With the former the material is screened dry but with the latter
water is added either before or during (but usually both before
and during) the screening process. To the extent that screening
is understood to.mean the presentation of particles to apertures
I am unable to see any reason to distinguish between the two
processes. 10

One other. term that crops up which is not commonly used
and is not readily understood is sieve bend. The name suggests
something in the nature of a fine screen or sieve but does not
give any hint as to the characteristics which distinguish it
from any other screen or sieve. For present purposes it is
sufficient to say that a sieve bend is a stationary non-vibrating
continucusly curved concave wedge-bar screen to which material
in slurry form is fed which produces particle separation whereby
the small particles pass through the openings between the wedge-
bars and the oversize continues to flow across the screen and 20
is continuously dewatered as it dPes so.

The plaintiff's practice with high-grade ore is that
before it is railed to the port facility at Dampier for shipment
it is crushed to -30mm and then sized by screening into two
categories, lump ore (-30mm + 6mm) and fines (-6mm). No part
of the high-grade ore is discarded.

The process of mining high-grade ore of necessity involves
the extraction of other material which is too impure to sell
after merely submitting it to the processes described in relation

to high-grade ore. Some of this other material is of no use

3

30

at all, but it also includes material properly described as
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low-grade ore. Before the concentrator was commissioned in

1979 the plaintiff stockpiled a substantial quantity of low-
grade ore which was unsaleable without purification, that is,

it required processing "in such a way as to detach and remove
impurities from the hematite so as to produce a product suitable
for blending with other ore to form a saleable commodity. To
achieve this end substantial investment was necessary to design
and build the concentration plant at Tom Price.

The concentrator was commissioned on lst April 1979. A
considerable volume of detailed evidence was given touching uponjg
the processes to. which ore is subjected within the concentrator
but it is unnecessary to here recite that evidence in detail.

I prefer to initially give a brief summary of the operation of
the plant and to do this I propose to refer to an article

published in Mining and Metallurgical Practices in Australasia -

The Sir Maurice Mawbey Menorial Volume (published 1980). This
article - which was put in evidence - was written by the plaintiff’.
witness Colin Roy Langridge shortly after the plant was commissione
at a time he was the plaintiff's General Superintendent - Ore
Treatment at Tom Price. I will quote the whole of the article 20
as published.

"IRON ORE CONCENTRATION PLANT OF HAMERSLEY IRON PTY.
LIMITED, MOUNT TOM PRICE, W.A.

Colin R. Langridge
INTRODUCTION

During 1979 the total capacity of Hamersley's
operations was increased to 46 million t/yr of
shipped products. This expansion was achieved
through the installation of a concentrating plant
in which saleable products are recovered from the 30
low grade ore mined at Mount Tom Price.

PLANT FEED

Low grade ore fed to the concentrating plant is
a mixture of hematite and shale. The hematite and
shale components of the ore are well liberated,
even in the coarsest size ranges treated in the
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plant. Testwork indicated that sizing, heavy
medium separation, and wet high intensity magnetic
separation would provide the most efficient methods
of concentrating this ore.

The plant has the capacity to process 13 million
t/yr of this low grade ore to produce approximately 10
10.8 million t/yr of saleable products. A basic
flowsheet is shown in Fig.l and a general view of
the plant in Fig.2.

FEED PREPARATION

Low grade ore is delivered by haul trucks to two
vibrating, five-step grizzley screens located at the
No.2 primary crusher tiphead.

The grizzley oversize (+200mm) does not require
concentration. It is crushed in No.2 primary crusher 20
and is then reduced to lump and fines products in
existing crushing and screening plants as described
earlier. Undersize material (-200mm) is conveyed to
a new primary stockpile. Beneath this stockpile twin
reclaim conveyors, each fed by three vibrating feeders,

convey the ore to scalping screens and secondary
crushers.

The scalping screens size the material at 80mm.
The oversize (+80mm) does not requirs concentration
and is crushed in the secondary cruchers. Secondary
crusher product joins tertiary crusher product and 30
is conveyed to product screens. The screen oversize
{(+30mm) is crushed in tertiary crushers in closed
circuit and the screen undersize (-30mm) is conveyed
to a new lump stockpile.

The scalping screen undersize (-80mm) is conveyed
tc the wet screening and washing plant. Screening at
30mm, 6émm, and 0.5mm produces four sized fractions for
subsequent treatment.

-80 + 30mm FRACTION a0
The +30mm material is treated in one 4.3m by 3.7m
Wemco heavy medium drum of 600 t/h capacity. Sink
product, after being drained and rinsed for medium

recovery, 1is conveyed to the tertiary crushing and
product screening circuits.

-30 + 6mm FRACTION

The -30mm + 6mm material is treated in two heavy
medium drums, each of 330 t/h capacity. Each module
is identical with the one treating the -80mm + 30mm
material. The sink product after draining and 50

rinsing is conveyed directly to the new lump stock-
pile.

-6rmm + 0.5 mm FRACTION

The -6mm + 0,.5mm material is concentrated in a
heavy medium cyclone plant. The plant contains three
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modules each designed to treat up to 200 t/h

of ore. Sink product, after draining and rinsing,

is conveyed to dewatering bunkers and thence to

fines stockpiles.

-0.5mm FRACTION
Wet high intensity magnetic separation (WHIMS) 10
is employed in the treatment of the -0.5mm material.

This material is first hydrocycloned to remove the

ultrafines fraction (approximately =0.063mm),

which is then thickened and pumped to a tailings

dam. The hydrocyclone underflow is upgraded using

two Jones DP 317 magnetic separators. The WHIMS

concentrate is dewatered by cyclones and dewatering

screens. An oil-fired rotary dryer has been installed

and has the capacity to reduce the moisture content

of all wet fines concentrate (including the heavy

medium cyclone product) to a level which permits 20

efficient materials handling. "

The mode of operation described in this article was
followed from the commissioning of the plant until lst March
1981. Since the latter date an alternative mode has been adopted
whereby the +80mm oversize from the scalping screens, after
being reduced by secondary crushing to -80mm rejoins the -80mm 3y
stream from the scalping screens and is conveyed to the wet
screening and washing plant.

Some explanation of the terms heavy medium drum and sink
product is warranted. The heavy media drums are revolving drums
which contain an unstable suspension of ferrosilicon in water
which has a specific gravity that permits the higher density iron
ore to sink and the lighter shaley material to float. Hence 40
the sink product is the concentrated ore whilst the "floats"
become waste or tailings.

In its original mode of operation (which it is still
capable of) the scalping screen oversize went to the product
stockpile without being subjected to any process other than 50
screening and crushing. It would therefore, in my opinion, be

ore to which proviso (a) applies, it not having been subjected

to any treatment contemplated by proviso (b).
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The feed for the wet screening and washing plant is
conveyed initially into feed bins from which it is fed into a
chute. Much time was spent during the hearing debating what
label should be attached to this chute. Some witnesses called 19
it a pulping box, others a feeder chute whilst at least one
other witness preferred scrubbing box. For myself I am
unconcerned and uninfluenced by what various people may call
it. It is sufficient for the purpose of this judgment to under-
stand that the three names I have mentiéned are synonymous and
the use of either one or other is of no particular significance. 2¢
The reason for the debate over nomenclature is that witnesses
supporting the plaintiff's case asserted that one or other of
processes described as washing and scrubbing occurred whilst
the ore was in the chute. To my recollection no evidence was
given as to the relevance of the word pulping but there is

evidence on record (notably the glossary from Pryor, Mineral 30

Processing) which defines pulp as a mixture of ground ore and
water capable of flowing through suitably graded channels as
a fluid. I do not really understand why the parties felt so
much importance attached to what this chute was called but in
case I have misunderstood the position I will refer to it as the
feed chute of the wet screening plant. 40
The feed chute has enclosed sides and runs vertically
between the base of the feed bins and the top deck of a screen.
It is about 1.5 metres long. Ore is released from the feed
bin and as it falls it is subjected to spraying with water. The
fall of the combination of ore and water is arrested by a metal
plate at the base of the feed chute from whence it flows as a 50
slurry on to the screen deck where it is subjected to further
spraying. This screen sizes the ore into +30mm and -30mm
fractions. Immediately below the top deck is another screen -
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also subjected to spraying with water - which sizes the -30mm
material into +6mm and -émm fractions. The latter fraction
descends as a slurry through pipes to a sieve bend and thence
on to another screen where more water is applied. The sieve 10
bend and screen size the material into fractions of -émm + 0.5mm
and -0.5mm. The four streams so created are then dealt with in
the manner described in Mr. Langridge's article,

Having now established the particular fractual context
in which the issue between the parties has arisen it will be
useful to consider the competing suhbmissions as to how the 20
matter should be resolved.

In his final address senior counsel for the plaintiff
put two alternative propositions. The first is that beneficiation
within the meaning of proviso (b) to clause 9 begins each time
iron ore passes through the grizzley. By this I understand
that only the undersize ore (-200mm) which is separated at the 3y
grizzley is being referred to as the oversize does not pass
through the screens that constitute the grizzley. The plaintiff's
alternative proposition is that beneficiation relevantly begins
at the stage in the whole process when something happens to the
ore which is not properly to be regarded as crushing cr screening.
It was submitted that this occurs at least as early as the feed4p
chute of the wet screening plant or on the screens immediately
below it.

The defendants dispute that any process other than crushing
or screening occurs until the various streams of ore enter the
heavy medium drums (in the case of the -80mm + 30mm and -30mm +
6mm fraction), the heavy medium cyclone (in the case of the -6mm ¢ 4
+ 0.5mm fraction) or the hydrocyclone (in the case of the 0.5mm

fraction).

The plaintiff's primary proposition is appealing because
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of its simplicity. There are many practical reasons why it

would be a convenient way to resolve the dispute but to accept

it would be to disregard the words of the contract, particularly

the last four words of proviso (b). If the proviso had concluded g

"but crushing or screening shall not be deemed to be beneficiation”

the argument that beneficiation is a single process from start

to finish which goes on in a single plant would have been more

appealing. There would have been a strong case to suggest that

the negative aeeming provision is merely a safeguard against the

possibility that someone may think that ore to which proviso (a) g

applies is swallowed up by proviso (b). But to adopt this view

would be to ignore the words "or any part thereof". Those final

words must have been intended to have some meaning and in my

opinion they recognise that crushing and screening may form part

of a total process of beneficiation and they say that in this

contract, should the plaintiff choose to beneficiate ore by such 30

process, then there is to be no deemed disposal of the ore until

it has been subjected to some process other than crushing or

screening. The defendants' case and the plaintiff's alternative

proposition are both based on this construction of the contract

which in my view is the correct meaning to be assigned to it. 40
The resolution of the dispute therefore turns upon

determining whether or not the processes which I have described

as occurring in the wet screening and washing plant involve

merely the separation by size of the ore by means of screens.

The defendants assert the affirmative of that proposition whereas

the plaintiff asserts that initially in the feed chute and then g

on the screen decks a change in the physical character of the ore

is effected by the addition of water which it says is the start

of the beneficiation process. It is necessary therefore to

consider just what occurs in the feed chute.
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The parties and their witnesses have debated at considerable
length the question of whether or not the water applied in the
feed chute is by way of a jet or a spray. There were as many
opinions as to what occurs in the feed chute as there were 10
witnesses. Witness after witness was cross-examined as to his
own - and indeed other witnesses' - understanding of terms like
scrubbing, washing and wetting. Just as I am unmoved by the
names the witnesses choose to attach to that part of the physical
strﬁcture which I have called the feed chute so am I unmoved by
the name they attach to the process which goes on within it. 20
Nor do I have any real concern for the reason the designer has
édopted any particular process in the laying out of the plant.

My task at this stage is to discern what happens to the material
which finishes up as beneficiated iron ore in order to determine
when the process of beneficiation as understood in proviso (b)

to clause 9 begins. With this task in mind, I am satisfied on 3
the evidence produced that when water is applied to the ore as

it falls down the feed chute the physical characteristics of

the feed are altered by the removal of fine particles of both

ore and gangue from the larger pieces and by the initiating of
the process of breaking down water active clay material contained
in the ore stream. The extent to which these effects are 40
achieved in the feed chute has not been measured and no doubt,
having regard to the very short time the ore is in the chute
(about half a second or so) it would only be minimal, but never-
theless it represents the first of a series of steps designed

to achieve the ultimate objective of producing beneficiated iron
ore; and not being a process involving either crushing or 50
screening the wetting of the ore in the feed chute marks the

beginning of beneficiation a defined in proviso (b) of clause 9

of the contract.
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The resolution of this question, that is, what goes on
in the feed chute has required me to make a finding of fact
based upon the evidence. 1In view of the importance of the
question in the ultimate determination of the proceedings and 10
having due regard to the eminence of the witnesses called to
testify on this issue I will indicate briefly my reasons for
reaching the conclusion I have.

In my opinion the witness best qualified to give evidence
not of opinion but of observed fact concerning the operation
of the feed chute was Dr. Robin John Batterham, a senior 20
principal research scientist employed as section leader of the
chemical engineering section of the CSIRO mineral engineering
division. Of all the expert witnesses he has had the closest
and most extensive involvement with the plaintiff's plant and
this involvement has extended from the original design stage
until the present time. I accept his evidence that the Tom Price
ore contains water active clay material, that in the feed chute 3g
the ore stream is subjected to a deliberate andfairly violent
flooding and that this has what the witness described as "a
scrubbing effect" on the ore. The passages quoted hereunder.
from the witness's evidence explains what he means. The
witness had just before giving the evidence quoted, demonstrated
the affect of water on several pieces of clay extracted from the
ore stream and in response to a question from the plaintiff's
counsel asking him to explain what chemical processes had caused
the disintegration of the clay which had been observed in court
he gave a long and detailed answer. He was then asked how long
the process that is begun when the water is first put on the 50
clay continues, to which he responded (Transcript pp. 494, 495-6).

"The process of violent wetting and the subsequent

changes has two components to its time scale. The

first is the very rapid one, that the penetration
of water onto the surface and the subsequent
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breaking off or liberation of the adhering fines

is as rapid as you can present particles to the

water curtain, and it is a violent curtain of

water that the particles fall through. It is not
spraying water onto particles. It is dropping

them through a curtain. So the adhering fines,

I suspect, become liberated as long as they are

inert material themselves; they will become 10
liberated rapidly. However, the clays, as we saw,
whether they are part of adhering fines - and of
course some of it is - or whether it is as competent
rock, will take a variable time to absorb their water
and to lose whatever bonds were between small
particles and large or in the structure of the
material itself.

It would be my observation that the first process

of initial application of water is very rapid in

its effectiveness, providing the particles are 20
presented fairly individually. If they are presented
as a mass - for example, bringing the water onto a
stockpile and spraying it - then the rate of pene-
tration can be quite incredibly slow. This is the,

I am sure familiar to Perth people, gardening
phenomenon of spraying water onto a sandy soil,

which nominally should absorb water at a great rate
but if it has not been previously wetted (and even

to some extent 1if it has) you can wet the top part
very quickly but then the penetration further down

is very slow. We are not talking that, however, in

the Hamersley case. We are only, if you like, 30
dropping the surface layer through the water. That
is rapid.

qv\ ‘htctp That process of breakdown of clay bonds can go on for

a long period of time. It is demonstrably still

going on when the material is presented to the heavy

media drums and the demonstration of that is that

you can -- on that basis, by the way, if you want to
é? describe the breaking up of material as being scrubbing,

then you are scrubbing from the time the water hits

it until it hits the drums, which is an extended period. "

Dr. Batterham's evidence that the falling ore is subjected
to a deliberate and violent flooding was tested both in cross=g
examination and by other testimony but in the result I am
satisfied that his description of the sprays and the effect
of the water on the material fairly conveys the fact of the
situation. 1In the very distinguished company in which he appeared
it would be misleading to say that I found Dr. Batterham a more 59
credible witness than the other experts who testified. 1In my

view he was however better equipped ‘in terms of his knowledge

and understanding of the overation of the particular plant to
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give evidence both as to his observation and his opinion.
For these reasons I have concluded that the wetting of the ore
in the feed chute effects an immediate change in the physical
characteristics of the ore and it is at that time that
beneficiation begins for the purpose of clause 9 proviso (b).
In my opinion, upon the true construction of the contract
the plaintiff is obliged to pay to the defendants (as the
persons who for the time being constitute the vendors within
the meaning of the contract) in respect of iron ore which has
been beneficiated, an amount equivalent to 2%% of the assumed 10
f.o.b. price (assessed in accordance with the provisions of the
contract) of all low-grade iron ore fed into the feed chute of
the wet screening plant of the plaintiff's concentrator at Tom

Price.
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DOCUMENT 5* - Judgment (excluding
Agreement therein referred to)

IN THE SUPREME COURT )
OF WESTERN AUSTRALIA ) No. 2313 of 1982

IN THE MATTER of an Agreement
between LANGLEY GEORGE HANCOCK,
ERNEST ARCHIBALD MAYNARD WRIGHT,
WRIGHT PROSPECTING PTY LTD,
HANCOCK PROSPECTING PTY LTD, two
other companies and HAMERSLEY IRON
PTY. LIMITED

BETWEEN: HAMERSLEY IRON PTY. LIMITED

Plaintiff
- and -

LANGLEY GEORGE HANCOCK
First Defendant
- and -

ERNEST ARCHIBALD "MAYNARD WRIGHT
Second Defendant

- and -

HANCOCK PROSPECTING PTY LTD
Third Defendant
- and -

WRIGHT PROSPECTING PTY LTD
Fourth Defendant
- and -

L.S.P. PTY LTD
Fifth Defendant
- and -

THE NATIONAL MUTUAL LIFE
ASSOCIATION OF AUSTRALASIA LIMITED

Sixth Defendant

BEFORE THE HONOURABLE MR. JUSTICE OLNEY IN CHAMBERS
THE 9th DAY OF JANUARY, 1984

UPON THE APPLICATION of the Plaintiff by Originating Summons dated the
2nd day of September, 1982 coming on for hearing on the 7th, 8th, 9th,
10th, 11th, 14th, 15th, 16th, 17th, 18th, 21st, 22nd, 23rd, 24th and 25th
days of November, 1983 and the 23rd day of December, 1983 AND UPON
HEARING Mr, S.E.K. Hulme one of Her Majesty's Counsel with him Mr. F.H.
Callaway of Counsel for the Plaintiff and Mr. J. Sher one of Her
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Majesty's Counsel with him Mr. P. Heerey of Counsel for the first,

second, third, fourth and fifth Defendants and Mr. A.J. Templeman of

Counsel for the sixth Defendant and the Judge having ordered that the

matter stand for judgment and the same standing for judgment this day IT

IS ORDERED AND DECLARED that:

1.

upon the true construction of the Agreement a copy of which is set

out in the Schedule hereto ("the contract"), the plaintiff is

obliged to pay to the defendants (as the persons who for the time
being constitute the vendors within the meaning of. the contract) in
respect of iron ore which has been beneficiated, an amount

equivalent to two and one half per centum of the assumed f.o.b.

price (assessed in accordance with the provisions of the contract)

of all low-grade iron ore fed into the feed chute »f the wet
screening plant of the plaintiff's concentrator at Tom Price in the

State of Western Australia.

(a) The first, second, third, fourth and fifth Defendants pay the
plaintiff's costs of recalling Colin Roy Langridge to give
evidence on the 22nd day of November, 1983;

(b) The plaintiff's other costs of these proceedings (including
reserved costs and the cost of the transcript) be paid by the
defendants as in an action on the higher Supreme Court scale,

with a certificate for second Counsel;

As between the Defendants the costs referred to in sub-paragraph

2(b) hereof be borne in the proportions following: that is to say -

T
/{,/ ‘\ T ~
e . \
(a) as to eighty five per centum ghereofggy&%he fdrst, second,

\,
% 1 3

third, fourth and fifth Defendants; lamdd ' !

!

'
P

:
. / /

I 4
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(b) as to fifteen per centum thereof by the sixth Defendant.
4. In default of agreement as to the amount of the plaintiff's costs,
the plaintiff have liberty to apply for a Special Order as to costs

pursuant to Order 66 Rule 12;
5. The time for filing and serving a Notice of Motion to Appeal to the

Full Court from this Order be extended to and including the 13th day

of February, 1984; and

6. There be liberty to apply generally. - -

BY THE COURT,

DEPUTY REGISTRAR.

THIS DECLARATION was extracted by J.R. Wood, of 18th Floor, Hamersley
House, 191 St. George's Terrace, Perth, Solicitor for the Plaintiff.
Tel: 327-2327. Ref: JRW:GJM:2208L.

R DOCUMENT 5* - Judgment (excluding
1[)0‘1 Agreement therein referred to)



DOCUMENT 6* - Notice of Appeal in Appeal
No. 59 of 1984 dated 13.2,.84

NOTICE OF APPEAL

TAKE NOTICE that the Full Court of -the Supreme - Court of
Western Australia will be moved by Counsel for the Appellant
at the first sittings of the Full Court of the Supreme Court
of Western Australia to be held on the expiration of eight
weeks from the institution of this Appeal, or as soon
thereafter as Counsel may be heard, for an order that the
whole of the judgment of His Honour Mr Justice Olney delivered
in this action on the 9th day of January 1984 wherein the

learned Judge ordered that:

1. Declare that, upon the true <construction of the
Agreement, a copy of which is set out in the Schedule
hereto ("the Contract"), the plaintiff is obliged to pay
'to the defendants (as the persons who for the time being
constitute the vendors within the meaning of the
Contract) in respect of iron ore which has Dbeen
beneficiated, an amount equivalent to 2.5% of the assumed
f.o.b. price (assessed in accordance with the provisions
of the Contract) of all low-grade iron ore fed into the
feed chute of the wet screening plant of the plaintiff's

concentrator at Tom Price.
2. (a) The plaintiff's cost of recalling Colin Roy
Langridge to give evidence on 22 November 1983 be

paid by the first tc fifth defendants inclusive.

(b) The plaintiff's other costs of these proceedings
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(including reserved costs and the cost of the
transcript) be paid by the defendants as 1in an
action on the higher scale with a Certificate for

Second Counsel.

(¢) In default of agreement on the amount of the
plaintiff's costs of these proceedings, the
plaintiff have liberty to apply for a special order

pursuant to Order 66 Rule 12.

3. The time for serving and filing a notice of motion by way
of appeal pursuant to Order 63 Rule 4(1l) be extended to

the 13th of February 1984.
4, There be liberty to apply.
be set aside.

AND THAT in lieu thereof judgment be entered for the

Appellants and orders be made that:

1. Declare that upon the true construction of the agreement
a copy of which 1is set out 1in the Schedule hereto
beneficiation or other treatment of the low grade ore
referred to in the affidavit of Colin Roy Langridge sworn
the 2nd day of September 1982 begins within the meaning
of clause 9(b) after the preparation screens for the feed

to the heavy media drum plants and heavy media cyclone
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plant and after the seive bins and. screens for- the feed

to the WHIMS plant.

The appellants' (defendants') costs of these proceedings
(including reserve costs and the costs of the transcript)
be paid by the respondent (plaintiff) are to be taxed as
in an action on the higher scale with Certificate for

Second Counsel.

That in default of agreement on the amount of the
appellants' (defendants') costs of these proceedings the
appellants (defendants) have liberty to apply for a
special order as to costs and such allowances as may be

just.

That there be general liberty to apply.

AND FURTHER TAKE NOTICE that the grounds of appeal are as

follows:

GROUNDS OF APPEAL

The learned trial judge was wrong in law and in fact in

finding

(a) that the wetting of the ore in the feed chute
effects an immediate change in the physical
characteristics of the ore and that it is at that
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time that beneficiation begins for the purpose of
clause 9(b) of the agreement dated 12th December

1962 exhibit "CRL 1" ("the contract");

(b) wupon the true construction of the contract the
respondent (plaintiff) is obliged to pay to the
appellants (defendants) (as the persons who for the
time being constitute the vendors within the meaning
of the contract) in respect of iron ore which has
been beneficiated an amount equivalent to 24% of the
assumed F.O0.B. price (assessed in accordance with
the provisions of the contract) of all low grade
iron ore fed into the feed chute of the wet
screening plant of the respondent's (plaintiff's)

concentrator at Tom Price.

The learned trial judge was wrong in law and in fact in
not finding that beneficiation other than crushing or
screening begins after the preparation screens for the
feed to the heavy media drum plants and heavy media
cyclone plant and after the sieve bends and screens for

the feed to the WHIMS plant.

The learned trial judge erred in failing to apply the
principles of construction contended for by the
appellants (first to fifth defendants) that is to say
that the contract was a commercial document intended by

the parties to define their contractual relationship far
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into the future and accordingly:

(a) it should receive a fair, broad and practical

interpretation;

(b) 1its true construction and its application to the
operations of the respondent (plaintiff) at Mount
Tom Price should be ascertained by recourse to
objective criteria well known to persons experienced
in the practical world of 1iron ore mining and

processing:;

(c) it should not be given a construction which would
have a capricious, unfair or unreasonable effect,
and 1in particular an effect which would make the
point of deemed disposal under clause 9(b) and the
consequent rights and obligations of the parties as
to the payment of royalties turn on the fortuitous
circumstances of the particular nature and
characteristics of the ore fed into the concentrator

from time to time.

The learned trial judge, having found that the term
"screening" in clause 9(b) of the contract included wet
screening as well as dry screening, should have found
that all processes which the uncontradicted evidence
showed were an integral part of wet screening or were

necessarily or usually involved in wet screening, and in
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particular the pre-wetting of ore in a feeder chute,

would be comprehended within the term "screening”.

In finding that "screening" within the meaning of clause

9(b) meant:-

(a) "the presentation of particles to apertures" and/or

(b) "merely the separation by size of the ore by means

of screens”

the learned trial judge adopted a meaning which was too

narrow and which was contrary to the uncontradicted

‘evidence and as a consequence applied the wrong test 1in

ascertaining whether the process in the feed chute was or

was not "screening" within the meaning of clause 9(b).

The learned trial judge erred in concluding that because
water applied to the ore in the feed chute altered "the
physical characteristics of the feed" that therefore what
happened was not "screening" or part thereof within the

meaning of clause 9(b).

In approaching the resolution of the matters in dispute
by stating that he was "unmoved by the name (the
witnesses) attached to the process which goes on within"
the feed chute the 1learned trial judge <erred 1in
disregarding or treating as irrelevant evidence as to the
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appropriate characterisation or - appellation- of the
process occurring in the feed chute and in particular

evidence:-

(a) of expert witnesses as to the correct or appropriate
designation of such process and in particular
whether the same was properly to be regarded as part

of a screening process;

(b) of the designations of such process adopted by the
respondent (plaintiff) itself in plant signs, annual
reports and other publications in circumstances
where the payment of royalties was not a

consideration.

The learned trial judge erred in reaching his ultimate
conclusion as to the construction of clause 9(b) of the

contract by:-

(a) restricting his enquiry as to what happened to the
ore in the feed <chute to whether or not an
alteration 1in the physical characteristics of the
feed took place rather than ascertaining whether
what happened in the feed chute properly fell within
the meaning of the term "screening" as used in that
clause and as understood in the iron ore mining

industry in 1962;

DOCUMENT 6* - Notice of Appeal in Appeal
1011 N, 59 of 1984 dated 13.2.84

10

20



10.

(b) assuming that an alteration in . the . physiéal
characteristics of the feed prevented the conclusion
being reached that what happened in the feed chute
properly fell within the meaning of the term
"screening”" as used in that clause and as understood

in the iron ore mining industry in 1962.

The learned trial judge should have held that the whole
of the wet screening process (including pre-wetting in
the chute) could properly be referred to or regarded as
"screening” and that therefore for the purposes of the
application of clause 9(b) of the contract it would not
matter that such process or any part thereof might also

be:-

(a) properly referred to by some other name and/or

(b) dissected into a number of "sub-processes" some of

which did not involve the separation of the ore by

size.

The learned trial judge erred in finding that the wetting
of the ore in the feed chute altered the physical
characteristics of the feed by the removal of fine
particles of both ore and gangue from the larger pieces
and by the initiating of the process of breaking down
water active clay material contained in the ore stream

and therefore represented the first of a series of steps
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designed to achieve the ultimate objective of -producing

beneficiated iron ore when:-

(a)

(b)

(c)

the uncontradicted evidence showed that -

(1) the plant was deliberately designed to allow
the respondent (plaintiff) to divert ore to
the high grade stockpile after wet screening
without going through the heavy media
separation process or being otherwise

beneficiated;
(ii) such diversion had in fact occurred;

the respondent (plaintiff) called no evidence from
persons responsible for the design of the plant as
to the actual design criteria in fact adopted, there
being no evidence that such persons were unavailable

to give evidence:;

the removal of fine particles of both ore and gangue
from larger pieces was an inevitable concomitant of

feeding ore to a screen;

the presence of water active clay material contained
in the ore stream was a fortuitous circumstance
arising from the nature of the ore encountered after
the plant had been commissioned and not something
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11.

12.

for which the feed chute was in fact designed;

(e) the proper inference to be drawn from the evidence

was that if maximum wetting of the ore to initiate
the process of breaking down was the true purpose or
design a quite different form of device would have

been installed.

The learned trial judge erred in assuming, either
contrary to the evidence or alternatively in the absence
of any evidence, that the particular characteristics of
the ore feed referred to by the witness Batterham and in
particular the alleged characteristic of being especially

water active;

(a) were those for which the concentrator plant was in

fact designed;

(b) were typical of ore fed 1into the concentrator
throughout the period of its past and likely future

operation;

(¢c) represented a constant factor in the operation of

the concentrator plant.

The learned trial judge erred in reaching an ultimate
conclusion which was inconsistent with the following

matters which were the subject of uncontradicted evidence
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or

inferences which should have peen drawn- from sﬁch

evidence and to which he gave no or no adequate weight:-

(b)

(d)

(e)

(g)

the term "screening" includes wet screening;

one of the well known methods of beneficiation of
iron ore available in 1962 was the heavy media

separation process subsequently installed at Mount

Tom Price;

most methods of beneficiation known in 1962 involved

wet screening as part of the beneficiation process;

the heavy media separation process was known in 1962

to include wet screening as an initial step:

wet screening was known in 1962 to necessarily or
usually involve pre-wetting in a chute or similar

device:

the heavy media separation process would be known in
1962 to involve wet screening (including pre-wetting
in a chute) irrespective of the nature of the ores
involved and whether the ores were water-active or

otherwise;

the concentrator at Mount Tom Price was initially

designed for different ores than those subsequently
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(h)

encountered;

the meaning of the word "screening" in clause 9(b)
could not have been intended by the parties to
change from time to time depending on whether or not
particular ores from time to time were clayed or

water-active.

13. The learned trial judge placed undue weight on the

evidence of the witness Batterham having regard to:-

(a)

(b)

(c)

his use of the term "scrubbing" to describe what
happened in the chute contrary to the weight of
evidence of practical mining experts called by both

sides;

the ambiguity in his evidence as to the extent of
his personal involvement in the design of the wet
screening process at Mount Tom Price or in

subsequent modifications of that process;

the 1lack of any evidence that he specifically
studied or addressed his attention to the operations
of the feed chute other than on the occasion of his

visit in March 1983;

his lack of experience and expertise in the

practical operation of iron ore mining and the
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14.

design of iron ore beneficiation plant compared with
other witnesses and in particular the witnesses
Langridge, Pritchard, Herkenhoff, Grosvenor, Booth

and Beukema;

(e) his failure to demonstrate that samples he had taken

were typical of the feed into the concentrator;

(f) the discrepancy between the test conducted by him on
ore samples and the test conducted by the witness

Grosvenor;

(g) His Honour's error in concluding that the witness
was best qualifed to give evidence of observed fact

as to the operation of the feed chute.

The learned trial judge erred in failing to give any or
any adequate weight to the evidence of the second
appellant (second defendant) as to the circumstances of
the preparation of the contract and that to the extent
that the contract contains any ambiguity, such ambiguity
should be construed in favour of the appellants (first to

fifth defendants).

The leared trial judge erred in making a declaration
which in terms applied to all ore fed into the

concentrator notwithstanding:-
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(a) his ruling during the course of the tri;l'that tﬁe
appellants (first to fifth defendants) might 1in
other proceedings contend that clause 9(b) did not
apply at all to ore which did not need to be

beneficiated:

(b) his reliance on the nature of the particular ore
referred to by the witness Batterham and the fact

that the same was water active.

16. The learned trial judge wrongly exercised his discretion
under Order 66 Rule 1(2) and/or (3) in failing to order
that the respondent (plaintiff) pay the costs of the
issue raised by the resondent's (plaintiff's) contention
that the term "screening” 1in <clause 9(b) meant dry

screening only.

17. The learned trial judge wrongly exercised his discretion
in failing to vacate the order made that the appellants
(first to fifth defendants) should pay the costs of the

re—call of the witness Langridge in any event.

DATED the loff day of M 1984

oo o Bl low o=

“Solicitors fox. the Sixdh Appealldnt
(Sixth Defendant) '

N
S~
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TO: The Respondent
(The Plaintiff)
and its solicitor
,A.W., Patterson,
18th Floor,
191 st. Georges Terrace,
PERTH. W.A. 6000

AND

TO: The First to Fifth Appellants
(First to Fifth Defendants)
and their solicitors,
Messrs Keall Brinsden & Co.
150 Sst. Georges Terrace,
PERTH. W.A. 6000

THIS NOTICE OF APPEAL was filed by Messrs Stone James Stephen
Jaques, solicitors for the Sixth Appellant (Sixth Defendant),

whose address for service is Law Chambers, Cathedral Square,
Perth.

Tel. 325 0431
Ref. PRC
smw.Op4
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LS TWe
HUNDRED
Y- POUNDS

betyeen LANGLEY GEORGE HANCOCK, ERNEST ARCHIBALD MAYNJE

_ WRIGHT and WRIGHT PROSPECTING PTY LTD. all of 609

e - . =

Wellington Street, Perth, Western Australia and HANCOCK

v 4 . o -

- - - s

_PROSPECTING PTY. LTD. of 150 Victoria Avenue, Dalkeich,

Western ﬁustralia (hereinafter together called "the

P— - e

Vendors" ) of the‘First part RIOQO TINTO MANAGEMENT SERVICES

L

’

{AUSTRALTA) PTY. LTD. of 95 Collins Street, Melbourne

~ - -

Qk(herpiqﬁffgr cdlledd"R.?;M.S.f) ef fhe second part
ool ; A‘RIO TINTOQO SOUTHERN PTY. LTD., of 95 Collins Street ~Melbourme
J-~ \

soi Vietoria (hereinafter called "R.T.S. ") of the third part 10

¢ud

-~ '

and HAMERSLEY IRON PTY. LTDu of 95 Collins Street,

[0V S ST R

Lbou e Victoria (bereinafter called "the Purcha&er“)
nb ,

o, Con - - - R

\‘ ‘el Ve k

VERTION £ ST oﬁ« he fourth part WHEREAS g
I‘EEZ ;?3 Q-*& v \ » ¥ . f\’ .

By an Agreement dated llth September 1959 (hcgein—

’ J vty {‘

. Aftar called "the First Agreement") made betﬁqen the

1 [ . l

;l;ucu,i ey 10 Vendorg'of thﬂ one part and R.T.M.5. of the oﬁher part

J U + vl - J v L7 )

5;” ) UWJA v . jtheQVQQdore %ranted to R T M.S. the sole and exclu-

. sive option to.acquire certain gining titles referred
'”i;““ e L _tqlln_th’FEr?t %greeme?t ;n tée terms set eut in
wiie.i., ., that Agresment; L *°
;J PN gb)“ BX an Agreegent dated lsj Dec?mber 1959 (hereinafter

iy ,,Vw;u . .,called ?tdelSecond“ﬁgreement") made between the

J Lo L Vendorslor‘tpe ene part and R.T.M.S. of the other
- N S part the First Agreement was amended in various

respects;
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(d)

(£)

(g)

Prior to 9th April 1961 R.T.M.S. had assigned its

rights and obligatiohs under khe First and Secord

Agreements to R.T.S.

By an Agreement dated 9th April 1961 (nereinafter:

called "the Thizrd Agreement") made between the

Vendors of the' first part, R.T.M.S, of the second

pars and R.T.S. of the third part certain matters

were recorded and certain other matters were agreed;

There have\ﬁben made to the Vendors payments total-

1ing Forty two thousand pounds (£42,000) pgrticularl 10

whereof are set out in thHe First Schedule hereto,

The Western Australian Governmént has granted to the

said Wright Prospecfing Pty, Lt 'y “Hancock
Prospecting Pty., Ltd., and R. T S.-certain rights
and ﬁ}ivilegei'in or in respdct of the' Temporary
Reserves for iron org lisb€éd in thd ée?ond Schedule

hereto (hereinafter called "the said Temporary
. :

‘Reserves") ‘those in the First Part thereof for the

term of two years frém-I9fﬁ“JuIy, 1961 and those 11

the Second Part théredf for dhe’term of two yYears 20

from ist’Aﬁfil 1962;

It is intended that the Véndors-shall sell and the

Purchaser shall pufchasé 'all®the right title and

interest of the Vendors ‘and each of them in and to

and in respect of the”siid Tempdrary Reserves and .

the land f:ampriséd therein (hereinafter called "wx:m:1
!

Temporary Reseive iaﬁd") and’ all rights to prospec+®

or mine granted thereby;of"flowing therefrom,

6* ~ Notice of Appeal in Appeal
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(n)

It 1s also intended that R.T.S. shall.-transfer to the
Purchaser its interest in the said Tempoz':'ary Reserves
and the Temporary Reserve land and all ri-gt'lts to
prospect or mine granted thereby or flowing therefrom
“and shall at the same time assign to the Purchaser

the full benefit of the loans referred to in Clause 3

Thereof, -~ Cav

NOW _IT IS HEREBY AGREED AND DECLARED AS FOLLOWS:

" The Vendors“‘shall sell and -the Purchaser shall pur-
chase all the right title and interest of the 1
\;enddrs in'“and to -and in respect of the said
'I‘.emp"ora;ry Reserves and each of them and the land
‘.c;)mpri“';‘ed‘ therein @nd all rights to prospect or
mine granted ther‘eby -or flowing therefrom.

The aforesaid sale 'shall -be subject to the consent
of the Minister foxr Mines of the State of Westerm
Authra‘J.ia vhd any other necessary governmental or
like consents, -~ - z

* H.T.S. shall “transfer to the Purchaser its interests
“in the said Temporary Reserves and the said 2¢

‘ Témporary Reserve land and all rights to prospect or

‘mine granted thereby or flowing therefrom and shall

‘at the same time assign to the Purchaser the full
bénefit of the loans totalling Borty thousand pounds
(£40,000) already made by R.T.S. and/or R.T.M.S. %o
the Vendors and being the first four.amounts

meritioned in the First Schedule hereto,
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5.

6.—

The transfer referred to in Clause 3 hereof shall be
subject to the consent of the Minister for Mines of
the Government of Western Australia and any other
necesgsary governmental o;_}ike consents,

The. Vendors R.T,S. and the Purchaser shall forthwith
apply for and use their best en@eavours to obtain
the abovementioned consents and the Vendors and
R.T.S. will immediately such consents are obtained
execute and deliver to the Purchase{_such transfers
surrenders or other dqcumentﬁ_aqlmay be necessary to
enable the Purchaser to become solely entitled to
the full benefit .of all rights and privileges granted

by the said Government in or in respect of the said

Temporary Reserves,.

Upon receipt of all such documents as are referred to
in Clause. 5 hereof and upon the Purchaser being
aolely entitlied as aforesaid the Purchaser shall

forthwith pay to the Vendors (or as they may direct)

.the sum of Sixty thousand pounds (£60,000) and shall

forthwith pay to R.T.S. the sum of Six thousand four

hundred and forty-four pounds (£6,444) as consider-

.ation for the transfer of the interest of R,T.S. in

the gaid Tempgrgry Reserves and the sum of Forty
thousand ;pounds (SAOZOOO)qas consideration for the
assignment of the benefit of the aforesaid loans,
Notwithstanding anything here%n;contained in tgé
event thatj;for any reason (excluding always any

default or delay by the Vendors but including

COCU?ENTfG* - Notice of Appeal in Appeal
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inability to-'obtain the necessary Governmental or

likb consents) the aforesaid sale and-the aforesaid

transfer are not duly’completed as herein provided
“then-

(a) ‘Hamersley Iron Pty. LimitedJ)shall cease to be
a’‘party to‘this agreement;.

(b} All“references to the-Purchaser in the operative
pidrts of' this agreement shall be deemed to be
references to R,T.S,

-(¢) Clauses 3 and 4 hereof ‘shall be deleted here- 10
from;

(d) The references te R.T.S. shall be deleted from
€Clause 5 hereof;

(e) The following-shall-be- substituted for Clause 6
hereof viz:.

"Upon receipt of all such documents ams are .

referred to in Clause 5-hereof and upon the
‘Purchaser becoming solely entitled as aforesaid

the Purchaser as consideration for the foregoiné
shall forthwith pay to the Vendors (or as they 20
may direct) the sum of Sixty thousand pounds
(£60,000) ™

(£) Clause 22 shall be altered by deleting the
phrase "consents referred to in Clauses 2 and
4" hereof not being obtained within three montha"

and substituting the phrase "consent referred

to in Clause 2 hereof not being obtained within
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four months".
The Vendors acknowledge that of the payments total-
ling Forty_two thousand pounds (£42,000) referred to
in Recital (e) hereto payments totalling Forty
thousand pounds (£40,000) were payments by way of
logn to the Vendors. and the Purchaser agrees that
the -total of such payments shall'remain as loans to
the Vendors, The payment of Sixty thousand pounds
(£60,000) referred to in Clause 6 hereof shall also
when made be a paymgnt by way of/loan to the
Vendors, Tﬁe total loan amount of One hundred
_thouaapd.poupdsv§£100,000) shall not bear interest
and shall be, repayable_out of the first amounts frem
time. to time accruing to the Veg@ors under Clausea 9,
14 or 15 hereof but not_otherwise,
As further consideration for the foregoing the
Purchaser shall pay to the Vendors in respect of all

=

iron ore produ¢ed by the Purchaser (whether operating
—ﬁ

alone or.in asgociation with or by licence to others)

from the Temporary Reserve land and sold or other—

wise disposed of by the Purchaser or by the

Purchaser and such aas9ciate or by such licensee an

amount equivalent to 24% of the amount received on

..,Bale_or other disposa;_o? that iron ore in unrefined

o

and' unmanufactured form f.o.b. the first port of

shipment thereof. PROVIDED ALWAYS THAT:

(a) If iron ore is upgraded before shipment by

crushing and/or screening then the Vendors

DOCUMENT 6* - Notice of Appeal in Appeal
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(v)

(e)

(a)

(e)

shall receive an amount equivalent to 24% of the
amount_received on sale or other disposgl of the
"iron ore so upgraded f.o.b. the firs€~port of
shipment thereof,

If iron.ore is_beneficiated or otherwise treated
by.the Purchaser it ghall be deemed to have been
disposed.of_at the time beneficiation or other
treatment begins buf ~Tushing or screening shall
.not be deemed_co be beneficiafion or any part
thereof, . . .

.¥ran ore deemed to pe disposed of as provided in

paragraph_(b)_ hereof shall be deemed to be dis-

posed_of ap the assumed f.o.b. price and that
‘price shall be deemed to have been received by
. .the Purchaser,. . .

Iron qre sold or otherwise disposed of to a

oaggany,which is a sybsidiary of the Purchaser
.(within the meaning ¢f that term in the

Companies Act 1961 qf the State of Victoria) or

iron_ore sold or otherwise disposed of in any

.way.:that does not amount to a bona fide sale

.8hall be.deemed to be sold or disposed of and

payment therefgor shgl]l be deemed to be received

.at the assumed f.o.b. price,

"The aasumed f,o.b. price" shall for the pur-

poses of this:.clause be:-

(1) The average of the f,o0.b. price at which

the Purchaser whether operating alone or in
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10,

association with or by licence to others has
during the period of six months immediately
. preceding the date of sale or other disposal
sold iron-ore of the same grade quality and
physical condition for shipment from the
State of Western Australia,

(11) If the- Purchaser alone or in association or by
licence as aforesaid-has not during that
period-sold iron ore-as aforesaid such price as
the parties agree or failing agreement as is 10
determined by arbitration.im accordance with
the-Arbitration Act-1895 of Western ‘Australia
as representing the then price f,o.b, from such.
port as that-from-which the Purchaser alone or
in association-or by licence as aforesaid has
usually -shipped -or proposes, to ship iron ore
wor frem the Temporary Reserve land,

¢f)- For the purposes-of this,clause a sale of iron ore
C.I.F. shall-be deemed to be a sale F.0.B. at &,
spriece equal to-the difference between the C.I.F. 20
-price and the sum.of:insurance freight and other

eharges -taken into account in deterpining such

wH,
13
For-the purposes.of Clauses.9, 14 and 15 hereof the

€.I.F, price.

term-%the Temporary Reserve land".ghall be deemed to
include in -additien-to the .land comprised in the said
Temporary Reserves:any other land as described in the

Third Schedule hereto in respect of which the
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l‘l‘ .

la,

13.

Purchaser by itself or any subsidiary (within the

meaning of that term in the Companie

s Act 196; of the

‘State.of Victoria) and whether operating alone or in

association with ar by licence to others obtains

Temporary Reserves or other titles or rights to mine

iron ore at any ‘time prior to the time of readiness

for production,

- The term “time af .readiness for production" in

Clauses 10 and 12 herxeof shall mean the time by which

the Purchaser has made all negessary

enable 1t to .commemce 'the production

preparations to 10

of iron ore from

“any part of the Pilbara, the West Pilbara or the

Ashburton :Goldfields .and to move that iron ore to a

-place - of''shipment nr a place of treatment on the

' basis ithat such production will be at the rate of

~1,000,000 tons:of iron are per annum,

Subject te Clause 13 hereof during the period from

the date hereaf to -the time of readiness for produc-

tion -(hereinafter _called "the pre-production period")

the Veandows .shall disclase to the Purchaser and to 20

the ‘Purchaser .only the location of any iron ore

depositaiknown to sthem or to any of them during that

beriodvand being in ‘the Pilbara the Weat Pilbara or

thevAshburton Goldfields,

During the pre-production peried the

Vendors shall if

requested by the Purchaser and at its expense assist

the Purchaser in abtaining from the Government of

Western Australia rights to mine the

... DOCUMENT 6*
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referred to in Clause 12 hereaf and shall not obtain
or seek-to obtain any mining tenement or tenements
or other rights or titles thereto or in respect
theveof.on their own account .er for or on behalf of
.any-other person or persons company or companies

PROVIDED.ALWAYS that should the Vendors at any time

during the pre-praduction period disclose to the
Purchaser the .existence of any iron .are deposits in
the -Pilbara, the West Pilhara or the Ashburton
Goldfielda-aﬁd being .cutside the Temporary Reserve 10
-land -and if _.within _the periQd of three months after
-service qf notice in writing by the Yendors on the
Purchaser delineating the land in which those iron
.ore deposits are locatad the _Purchaser does not
apply for.a Temporary Reserve or other title or
rights.to mine iron ore in respect of the land com-
prised.-in such notice then_the Vendqrs shall not be
-3n breach of.thé foregoing pravisions of this clause
.4f they themselves apply for a Temporary Reserve or
other title.or rights._to mine im Trespect thereof on 20
their own account.ox for._.or on pehalf of any other
persen or persons company.or companies,

1L, Should the Purchaser by itself ,or any subsidiary
(within .the .meaning af .that term in the Companies
Act 1961 of .the.State of.Victoria) and whether
-operating alone or.in association with oxr by licence
to. others obtain during the pre-production period

from the .Government of Westernm Australia Temporary
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Reserves or other titles or rights to mine all or
any of the iron ore deposits referred to in

Clause i-’é'zhereof (otber than any iron ore deposit
within the area comprised in the Temporary Reserve
referred to.in the Fourth Schedule hereto) then the
Purchaser shall pay to the Yendors in respect of all
iron ore produced by the Purchaser (whether operat-
ing alone or in association with or by licence to
others) from., such of those deposits in respect of
which,righta‘to mine are obtained as aforesaid and
Bold or otherwiase disposed of by the Purchaser or by
‘the Purchaser and such associate 0{:Zuch licensee | 10
an amount equivakent, to, 23% of the amount received

on -sale or other dispqsal of_@pat iron ore in un-
refined and unmanufgcture@ form f.o.b. the first

- port of shipmant thexreof PROVIDED ALWAYS that

proviaoa.(a)\to\(f)_;nclua;ve of Clause 9 hereof

shall apply .alsq to _this clause., AND PROVIDED

FURTHER THAT if. any amount is payable in respect of

iron ore.from a_paxrticular  deposit under Clause 9

-hereof no¢ additiqenal amount shall be payable under

this clause. ., . , 3 20
Should-.the Purchaser during the pre-production

period obtain from any other person or persons or

company or c¢ompanies ;any Temporary Reserves oxr other

-title or -rights to ,mine irgn ore in any areas

forming part of the Pilbara the West Pilbara ox the

Ashburton Goldfields and being outside the

- i in Appeal
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Temporary Reserve land or an option to acquire any
such Temporary Reserves or other titles or rights te
mine iron ere the Purchaser shall pay to the Vendors
in x;eSpect of all iron ore produced by the Purchaser
(whether operating alone or in association with or b
licence to others).from such of those areas in
-respect of which Temporary Reserves or other titles
or righte to mine iron ore or an option to acquire
the '‘same ‘are obtained as aforesaid and sold or other
ywise disposed of‘by the Purchaser or by the Purchase
and such associate orAsuch licensee an amount equiv-
al'ent to- 24% of the amount received on sale or other
ddi sposal of that iron ore in unrefinoq and unmanu-
-facdtured form- -f,o.b.. the first port of shipment ther

of PROVIDED ALWAYS that:

1

(a) Subject to paragraph (b} hereof provisos (a) to
‘(f£) inclusive.of Clause 9 hereof shall also
apply %o -this -clause.

(p) Should any such Temporary Reserves or other
titlees or rights to mine or an option to acquir
the -same not.be obtained through the agency of
the Vendors no amaunt..shall be payable to the
Vendors -pursuant to this clause until the total
nett profit .obtained by the Purchaser from the
iron ore deposit concermed_has equalled the
capital consideration payable for it from time
to time Dby- the Purchaser to such person or

persons cempany or companies the intention bein

1
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-that thae Purchaser shall rscoup such capital
consideration from such nett prpfiq_pefore
coming under any obliéation to Qake p;ymente
to the Vendors pursuant to ,this clause., For
the purposes of .this paragraph capital consider-
ation .shall nat include any amounts payable by
way of-royalty. . For the _purposes of this para-
graph nett prafit shall mean such amount as is
certified to:. by the Pyrchaser's Auditors as
being nett brofit'whq in giving such certificate
shall calculate.nett profit on the basis of what
would -then be the difference between the assessw
able income. 0f. the Purchaser for Commonwealth
-Income -Tax purposes and the tax p&yable on that
income if the lastmentioned areas were worked
-and iron ore were shipped therefrom as a separ-
ate- eperation and

(c) Notwithstanding the foregoing no amount shall be
payable to the. Vendors pursuant to this clause
with respect to.iron ore concerning which
amounts are or may be payable pursuant to the
agreement referred to in the Fourth Schedule
hereto, -

During the: pre-production period the Purchaser will

comply with all conditions imposed under the said

Temporary Reserves or as a result of any agreement

with the Governmgnt-of Western Australia on the

- 'hiﬁ("‘o
urchaser in respect of. any areas held by it in any

ddg
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-17.

part of the Pilbara, the West Pilbara or the
‘Ashburton GolIdfields but the Purchaser shall be
under no obligation to the Vendors pursuant to this
-clause in .any .case where non-compliance with such
ceonditions:is waived acquiesced in or concurred in
by or on behalf of the Government of Westerm
-Australia or.in_any case where no positive action
is taken by or on._behalf of such Govermment in
respect of such ron-compliance,

The Purchaser shall unless prevented by circum-
stances. beyond its. control_(which shall include in-
ability .of.the.Purchaser after using reasonable en-
deavours inithat regard to obtain all necessary
titles, finance and sales contracta) commence within
two yearss from the date hereof active preparations
for the working of an iron ore deposit in some part
of the Pilbara, the_West Pilbara or the Ashburton
Goldfields. and being an iron ore deposit in respect
of which an obligation to pay an amount has arisen
or may arisespursuant, to Clauses 9, 14 or 15 hereof
provided that. whether: before or after the expiration
-of the s8aid two years if by the terms of any agree-
ment made betwegn the Purchasex (either alone or in
asabciation.wixh.othérs) and the Western Australian
Government or .if by any of the terms of issue of
-any mining titlaes pursuant to or arising from the
said -Temporary Resexrves or the saild agreement the

Purchaser is required to assume obligations as to
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18,

the incurxing of expenditure or the working of iron
ore in the areas specified in the said agreement or
the said mining titles or fhé congtruéiion of trans-
port or loading facilities ar plant in respect of
any such operations then and in any of such cases
the obligation of the Purchaser under this Clause
shall cease, if the assumption of such obligations
shall constitute active ppysical preparation for
the working of at least one iron ore deposit in
.some part{ @gf. the Pilgaga,kthe West Pilbara or
Ashburton Goldfields as aforesaid or active
Pphysical preparation for or in relation to the
-treatmeny transport or shipment of iron ore there-
-from, ,

,thwithstanQQng the proyisions~of Clause 17 hereof
should the Purchaser at any time hereaftar decide
-not tq progeed with opergtiong for or in connection
with the winning of iron ore from any part of the
Pilbara, Wegt Pilbara or Ashburton Goldfields and
being iyon ore in respect of which an obligation to
make payments under Clauses 9! 14 or 15 hereof has
arisen or may arise thersafter and notify the
Vendors in writing accordingly it will not there-
after be under any obligation Fo the Vendors
pursuant to this agreement but in that event the
Purchaser shall offer to transfer to the Vendors
(and if so required by the Vendors will transfer to

them); without payment all its then Temporary
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19.

Reserves and other titles and rights to mine such
iron ore subject always to the Vendors obtaining any
‘necessary consents to such transfer and paying all
costs and =tamp duty in relation thereto in excess of
the first FPive thousand pounds (25,000) thereof whick
the Purchaser shall pay. At the time of making such’
transfer the Purchaser will make available to the
Vendors all “geological topographical and similar in-
formation obtained by the Purchaser and relating to
the areas ﬁhe‘subjeat ef such.transfer but all such
information shall be made available on the condition
that the“Purchaser in ne way warrants the accuracy

or completeness thereof and also on the condition
that it shall not without the consent in writing of
the Purchaser be attributed to the Purchaser its
setrvants-or-agents by the Vendors in any negotiatio
or déalings with or -represéntations to any Governm

or any third party but sueh consent shall not be

"reasonably withheld,

In the'! event'of the-Purchaser selling or otherwise

absigning-its title to any areas of land in respect:
of thch an obligation to pay.any amount has arisen
or may arise pursuant to Clauses 9, 14 or 15 hereo

the Purchaser shall at its option 'either obtain fraof

W0
»

ol
the buyer or assignee a covenant binding such buy€?
or assignee for himself or .itself and his oT its ~
assigns and other successors in title with the

Vendors to make payments to the Vendors in respect
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-20,

22,

of that land in the terms of such one of those
clauses as relate thereto or pay to the.Vendors an
amount egquivalent to,thirty—three and one-third
percent -of the Purchaser's nett profit on such sale
after deducting-all its.expenditure on or in connec-
tion with: the land concerned.up to the date of sale,
In this clause ."expenditure™", . shall mean direct ex-
penditure on the land concermned (including salaries
and wages of personnel woztking ;hereon) plus an

amount équivalent to twenty percent thereof to cover 10

-indirect -expenditure including overheads,

Any amounts to he paid to.the Yendors hereunder may
be paid by-bank cheque.to The Commercial Bank of
Australia Ltd., at_Head Office,. St. Georgels Téfrace,
Perth to thé credit of "Hancock & Wright" and the
receipt of that bank for any amount so paid shall be
sufficient-.evidence. of payment to the Vendors here-
under,

The- Vendors. acknowledge thatino sum is now due to
them or any- of them pursuant tQ or arising out of an 20
agreement dated 218t October, 1959, made between the
Yendors and- Arthur Viveash Barrett-Lennard, Frank
St. Aubyn Barrett-Lennard and Edward Guy Barrett-
Lennard of the one part and R.T.M.S. of the other
part.

The First Agreement the Second Agreement and the
Third Agreement are hereby cancelled and will cease

to have any force or effect PROVIDED ALWAYS that in
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23.

24,

the event of the consents referred to in Clauses
and 4 hereof not being obtained within three mont
from the date hereof this agreement shall cease ¢
have any-further force or effect and the First
Agreement .the_Second, Agreement and the Third Agrt
ment shall thereupon continue tp operate and the
Purchaser shall.continue to.be entitled to the
options thereby granted upon the terms therein co
tained,

This agreement emboddies the entire agreement and 10
understanding.between the_parties and supersedes
all prior agreements and ,underxrtakings relating to

the. subject matier . hereof or of the agreements
22

.mentioned in Clause #* hereof, Neither this agree

ment nor amy proyisions hereof may be changed,

walved, discharged or terminated orally but only Q

an- instrument.in writing signed by or on behalf of

the party against whom enforcement of the change

waiq&r discharge or terminatiom is‘ sought. 20

Except where the context otherwise requires:

(i)« - A1l undertakings agreements and obligations
expressed. in this agreement to be assumed or
made by "the. Vendors" shall be deemed to Dbe
made by them jointly and severally;

(ii) The expression "the Vendors" shall include
- their respective anccessors and personal rep-

-+ resentatives,
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IN

(1ii) The expression "the Purchaser" shall (except in

- the case of a sals or assignment pursuant to
Clause 19 hereof};n the alfernati§e b;sis
therein provided whereby the Vendors become
entitled to the alternative of thirty-three and
one third percent of the Purchaser's nett
profit on such sale) include its successors
and ass{gns andyili persons or corporations
deriving title through or under the Purchaser
tolany areas of land in .respect of which an
obligation to pay any.amount has arisen or may
arise pursuant to Cl;use 9, 14 or 15 hereof,.

(iv) The singular shall include the plural and

vice~versa,

WITNBSS whereof the pirties hereto have executed

these presents the day and year fi%st hereinbefore written.

THE FIRST SCHEDULE HEREINBEFORE REFERRED TO

By

On

Particulars of Payments- to the Vendors

the terms of the First Agrgement -
under Clause 4 (a) in July™“1959 .e £2,000

under Clause 6 (a) on 30th December
1959 .. £8,000

the terms of the Third Agreement under
Clause 15 on 18th September 1961 .« £10,000

Lth April 1962 by way of loan to the

Vendors on the terms of a Receipt dated

4th April 1962 by which (inter alia) the

amount then paid by the Purchaser was to

be repaid by the Vendors not later than

30th September 1962 unless otherwise

agreed. (The Present agreement of the

parties in relation thereto is referred

to in Clause 8 hereof) .. £20,000
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On 12th September 1962 under Clause 3
of the First Agreement as amended by
the Second Agreement and the Thaird
Agreement .. £2,000

. E _ £42,000

THE SECOND-SCHEDULE -HEREINBEFORE REFERRED TO

PART I
Temporary Reserve Number Area (Square Miles)
2074H ’ ) Lg,92
2075H . _ b, 2 10
2076H 49.59
.o 20778- ., . 49,95
20784 - 48
2Q79H G . 50
2081H T 50
t 20821_-1~: LYy . H . 50
2085H o 50
: . 2086H- ) ] LY
_PART II -
vTemporary Reserve Number Area (Square Miles) 20
2310H - L8
2318H - . .. 49
241 8H 38
2419H - 49,5
2420H " 50
24211~ ‘ 50
2425H / e 50
. 2L26H < | 50
2427H - L8
2428H C 36 30
2435H , - 50
2437H C ' 20.5
2438H - 4s
. 2439H " Ls,s

THE THIRD SdﬁEDULE HEREINBEFORE REFERRED TO

All those pieces of land delineated and coloured blue
‘on the pian attached hereto and comprising in all an
area of approximately 1218 square miles. 40

THE FOURTH SCHEDULE HEREINBEFORE REFERRED TO

An agreement made the fourth day of May 1962 between
Arthur Viveash Barrett-Lennard, Frank St., Aubyn Barrett-
Lennard and Edward Guy Barrett-Lennard of the first part
and the Vendors of the second part and R.T.S. of the
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third part relating to Temporary Reserve Number 2436H
and the land comprised therein,

SIGNED SEALED AND/DELIVERED

by the said LANGLEY GEORGE § (ﬂ f /'f/Cch( ‘

HANCOCK in the esence of:
N e RG -

SIGNED SEALED AND DELIVERED
by the said ERNES?HARCHIBALD CZ:.
MAYNARD WRIGHT the
presence of /
G~

THE COMMON SEAL of WRIGHT
PROSPECTING PTY, LIMITED was
hereto affixed by the
Governing Direetor ERNEST
ARCHIBALD MAYNARD WRIGHT in
accordance with the Articles
of Association: _

BlaLs g bt

THE COMMON SEAL of HANCOCK
PROSPECTING PTY. LTD, was
hereto affixed by the
Governing Director LANGLEY
GEORGE HANCOCK in accordance
with the Articles of
Association:

XK Klwest

THE COMMON SEAL of RIO TINTO
MANAGEMENT SERVICES
(AUSTRALIA) PTY. LTD. was
hereto affixed in the presence
of:

10

20

Director:

Secretary: g (4

THE COMMON SEAL of RIO TINTO
SOUTHERN PTY, LTD, waswhereto
affixed in the Qresenﬁz of:

& 3 B8 -
/1

Secretary: \\\\;::;df;v
N A\ﬁ&
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THE COMMON SEAL of HAMERSLEY
IRON PTY. LTD. was hereto

affixed in the Siesence of:
Director: ? o
Secretary: ) J///
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DOCUMENT 7* — Notice of Appeal in Appeal

No. 60 of 1984 dated 13,2.84

TAKE NOTICE that the Full Court of the Supreme Court of
Western Australia will be moved by way of appeal. at the
expiration of eight weeks from the date of service of this
notice upon you or so soon thereafter as Counsel can be heard
for an order that the whole of the Judgment of His Honour Mr.
Justice Olney delivered on the 9th January 1984 whereby his
Honour made the following orders:
1. Declare that upon the true construction of the agreement
a copy of which 1is set out in the Schedule hereto ("the
Contract"), the Respondent (Plaintiff) is obliged to pay to
the Appellants (Defendants) (as the persons who for the time
being constitute the Vendors within the meaning of the
Contract) in respect of iron ore which has been beneficiated,
an amount equivalent to 2-1/2% of the assumed F.O0.B. price
(assessed in accordance with the provisions of the Contract)
of all low grade iron ore fed into the feed chute of the wet
screening plant of the Respondent's (Plaintiff's)
concentrator at Tom Price.
2. Order that:-

(a) the Respondent's (Plaintiff's) costs of the recall

of Colin Roy Langridge to give evidence on the 22nd

November 1983 be paid by the First to Fifth Appellants
(Defendants);

(b) the Respondent's (Plaintiff's) other costs of these

proceedings (including reserved costs and the costs of

the transcript) be paid by the Defendants to be taxed as

in an action on the higher scale with Certificate for

Second Counsel;
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(c) in default of agreement on the amount of the
Respondent's (Plaintiff's) costs of these ptOceedingé
the Respondent (Plaintiff) have liberty to apply for a
special order as to costs and such allowances as may be
Ijust.
3. That as between the Appellants (Defendants) the
liability for the Respondent's (Plaintiff's) costs shall be
apportioned as follows:-
(a) the first five Appellants (Defendants) - B85%
(b) the Sixth Appellant (Defendant) - 15%
4, The time for filing notice of appeal be extended until
the 13th day of February 1984.
5. There shall be general liberty to apply.
be set aside and that in lieu thereof orders be made as
follows:
1. 'Declare that upon the true construction of the
agreement, a copy of which is set out in the Schedule hereto
beneficiation or other treatment of the 1low grade ore
referred to in the Affidavit of Colin Roy Langridge sworn the
2nd day of September 1982 begins within the meaning of clause
9(b) after the preparation screens for the feed to the heavy
media drum plants and heavy media cyclone plant and after the
sieve bends and screens for the feed to the WHIMS plant.
2. The Appellants' (Defendants') costs of these proceedings
(including reserved costs and the cost of the transcript) be
paid by the Respondent (Plaintiff) to be taxed as in an
action on the higher scale with Certificate for Second
Counsel.
3. That 1in default of agreement on the amount of the

Appellants' (Defendants') costs of these proceedings the

DOCUMENT 7* - Notice of Appeal in Appeal

1044 No. 60 of 1984 dated 13.2.84

10

20

30



Appellants (Defendants) have liberty to apply for a special

order as to costs and such allowances as may be just.

4, That there be general liberty to apély.

The grounds of the appeal are as follows:

1. The learned trial judge was wrong in law and in fact in

finding:
(a) that the wetting of the ore 1in the feed chute
effects an immediate change in the physical
characteristics of the ore and that it is at that time
that beneficiation begins for the purpose of clause 9(b)
of the agreément dated 12th December 1962 exhibit "CRL
1" ("the contract");
(b) upon the true construction of the contract the
Respondent (Plaintiff) 1is obliged to pay to the
Appellants (Defendants) (as the persons who for the time
being constitute the Vendors within the meaning of the
contract) 1in respect of iron ore which has been
beneficiated an amount equivalent to 2-1/2 of the
assumed F.0.B. price (assessed in accordance with the
provisions of the contract) of all low grade iron ore

fed into the feed chute of the wet screening plant of

the Respondent's (Plaintiff's) concentrator at Tom
Price.
2. The learned trial judge was wrong in law and in fact in

not finding that ©beneficiation other than <c¢rushing or
screening begins after the preparation screens for the feed
to the heavy media drum plants and heavy media cyclone plant

and after the sieve bends and screens for the feed to the
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WHIMS plant.
3. The learned trial judge erred in failing toapply the
principles of construction contended for by the First to
Fifth Appellants (First to Fifth Defendants) that is to say
that the contract was a commercial document intended by the
parties to define their contractual relationship far into the
future and accordingly:
(a) it should receive a fair, broad and practical
interpretation;
(b) 1its true construction and its application to the
operations of the Respondent (Plaintiff) at Mount Tom
Price should be ascertained by recourse to objective
criteria well known to persons experienced 1in the
practical world of iron ore mining and processing;
(c) it chould not be given a construction which would
have a capricious, unfair or unreasonable effect, and in
particular an effect which would make the point of
deemed disposal under clause 9(b) and the consequent
rights and obligations of the parties as to the payment
of royalties turn on the fortuitous circumstances of the
particular nature and characteristics of the ore fed
into the concentrator from time to time.
4, The learned trial Jjudge, having found that the term
"screening"” in <clause 9(b) of the contract included wet
screening as well as dry screening, should have found that
all processes which the uncontradicted evidence showed were
an integral part of wet screening or were necessarily or

usually involved 1in wet screening, and in particular the
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pre-wetting of ore in a feeder chute, would be comprehended
within the term "screening".
5. In finding that "screening” within the meaning of clause
9(b) meant:
'(a) "the presentation of particles to apertures" and/or
(b) "merely the separation by size of the ore by means
of screens”
the learned trial judge adopted a meaning which was too narow
and which was contrary to the uncontradicted evidence and as
a consequence applied the wrong test in ascertaining whether
the process in the feed chute was or was not "screening"
within the meaning of clause 9(b).
6. The learned trial judge erred in concluding that because
water applied to the ore in the feed chute altered "the
physical characteristics of the feed" that therefore what
happened was not "screening” or part thereof within the
meaning of clause 9(b).
7. In approaching the resolution of the matters in dispute
by stating that he was "unmoved by the name (the witnesses)
attached to the process which goes on within" the feed chute
the learned trial Jjudge erred in disregarding or treating as
irrelevant evidence as to the appropriate characterisation or
appellation of the process occurring in the feed chute and in
particular evidence:
(a) of expert witnesses as to the correct or
appropriate designation of such process and in
particular whether the same was properly to be regarded

as part of a screening process;
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(b) of the designations of such process adopted by the
Respondent (Plaintiff) itself in plant _sigqs{ annual
reports and other publications 1in .circumstances wvhere
the payment of royalties was not a consideration.
8. The learned trial judge erred in reaching his ultimate
conclusion as to the construction of clause 9(b) of the
contract by:
(a) restricting his enquiry as to what happened to the
ore in the feed chute to whether or not an alteration in
the physical characteristics of the feed took place
rather than‘ascertaining whether what happened in the
feed chute properly fell within the meaning of the term
"screening” as used in that clause and as understood 1in
the iron ore mining industry in 1962;
(b) assuming that an alteration in the physical
characteristics of the feed prevented the conclusion
being reached that what happened in the feed chute
properly fell within the meaning of the term "screening”
as used in that clause and as understood in the iron ore
mining industry in 1962.
9. The learned trial judge should have held that the whole
of the wet screening process (including pre-wetting in the
chute) could properly be referred to or regarded as
"screening” and that therefore for the purposes of the
application of clause 9(b) of the contract it would not
matter that such process or any part thereof might also be:
(a) properly referred to by some other name and/or

(b) dissected into a number of "sub-processes" some of
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which did not involve the separation of the ore by
size.
10. The learned trial Jjudge erred 1in finding that the
wetting of the ore in the feed chute altered the physical
characteristics of the feed by the removal of fine particles
of both ore and gangue from the larger pieces and by the
initiating of the process of breaking down water active clay
material contained in the ore stream and therefore
represented the fist of a series of steps designed to achieve
the ultimate objective of producing beneficiated 1iron ore
when:
(a) the uncontradicted evidence showed that-
(i) the plant was deliberately designed to allow
the Respondent (Plaintiff) to divert ore to the
high grade stockpile after wet screening without
going through the heavy media separation process or
being otherwise beneficiated;
(ii) such diversion had in fact occurred;
(b) the Respondent (Plaintiff) called no evidence from
persons responsible for the design of the plant as to
the actual design criteria in fact adopted, there being
no evidence that such persons were unavailable to give
evidence;
(c) the removal of fine particles of both ore and
gangue from larger pieces was an inevitable concomitant
of feeding ore to a screen;
(d) the presence of water active clay material

contained in the ore stream was a fortuitous
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circumstance arising from the nature of the ore
encountered after the plant had been commissioned and
not something for which the feed chute was in fact
designed;
I(e) the proper inference to be drawn from the evidence
was that if maximum wetting of the ore to intitiate the
process of breaking down was the true purpose or design
a quite different form of device would have been
installed.
1l1. The 1learned trial judge erred 1in assuming, either
contrary to the évidence or alternatively 1in the absence of
any evidence, that the particular characteristics of the ore
feed referred to by the witness Batterham and in particular
the alleged characteristic of being especially water active:
(a) were those for which the concentrator plant was in
fact designed;
(b) were typical of ore fed 1into the concentrator
throughout the period of its past and 1likely future
operation;
(c) represented a constant factor in the operation of
the concentrator plant.
12. The learned trial judge erred in reaching an ultimate
conclusion which was inconsistent with the following matters
which were the subject of uncontradicted evidence or
inferences which should have been drawn from such evidence
and to which he gave no or no adequate weight:
(a) the term "screening" includes wet screening;

(b) one of the well known methods of beneficiation of
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13.

iron ore available in 1962 was the heavy media
separation process subsequently installed at. Mount Tom
Price;

(c) most methods of Dbeneficiation known in 1962

‘involved wet screening as part of the beneficiation

process;

(d) the heavy media separation process was known 1in
1962 to include wet screening as an initial step;

(e) wet screening was known in 1962 to necessarily or
usually involve pre-wetting in a <chute or similar
device:

(f) the heavy media separation process would be known
in 1962 to involve wet screening (including pre-wetting

in a chute) irrespective of the nature of the ores

.involved and whether the ores were water—active or

otherwise;

(g) the concentrator at Mount Tom Price was initially
designed for different ores than those subsequently
encountered;

(h) the meaning of the word "screening™ in clause 9(b)
could not have been intended by the parties to change
from time to time depending on whether or not particular
ores from time to time were clayey or water-active.

The 1learned trial judge placed undue weight on the

evidence of the witness Batterham having regard to:

(a) his exaggerated and unreliable evidence as to the
pressure of water in the chute;

(b) his use of the term "scrubbing" to describe what
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14.

happened in the chute contrary to the weight of evidence
of practical mining experts called by both:sides;
(c) the ambiguity in his evidence as to the extent of

his personal involvement 1in the design of the wet

screening process at Mount Tom Price or in subsequent

modifications of that process;

(d) the 1lack of any evidence that he specifically
studied or addressed his attention to the operation of
the feed chute other than on the occasion of his visit
in March 1983;

(e) his lack of experience and expertise in the
practical operation of iron ore mining and the design of
iron ore Dbeneficiation plant compared with other
witnesses and in particular the witnesses Langridge,
Pritchard, Herkenhoff, Grosvenor, Booth and Beukema;

(£) his failure to demonstrate that samples he had
taken were typical of the feed into the concentrator;
(g) the discrepancy between the test conducted by him on
ore samples and the test conducted by the witness
Grosvenor;

(h) His Honour's finding that the witness was no more
credible a witness than the other witnesses who
testified;

(i) His Honour's error in concluding that the witness
was best qualified to give evidence of observed fact as
to the operation of the feed chute.

The learned trial judge erred in failing to give any or

any adequate weight to the evidence of the second Appellant
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(second Defendant) as to the circumstances of the preparation
of the contract and that to the extent that. the contract
contains any ambiguity, such ambiguity sﬁould be construed in
favour of the First to Fifth Appellants (First to Fifth
Defendants).
15. The learned trial judge erred in making a declaration
which in terms applied to all ore fed into the concentrator
notwithstanding:-
(a) his ruling during the course of the trial that the
First to Fifth Appellants (first to fifth Defendants)
might in other proceedings contend that clause 9(b) did
not apply at all to ore which did not need to be
beneficiated;
(b) his reliance on the nature of the particular ore
referred to by the witness Batterham and the fact that
the same was water active.
l6é. The learned trial judge wrongly exercised his discretion
under Order 66 Rule 1(2) and/or (3) in failing to order that
the Respondent (Plaintiff) pay the costs of the issue raised
by the Respondent's (Plaintiff's) contention that the term
"screening” in clause 9(b) meant dry screening only.
17. The learned trial judge wrongly exercised his discretion
in failing to vacate the order made that the Appellants
(first to fifth Defendants) should pay the costs of the

re-call of the witness Langridge in any event.

DATED the S day of /M 1984
/4«@ &—-—c._ Y

KEALL BRINSDEN & CO
Solicitors for the First to
Fifth Appellants

(First to Fifth Defendants)
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TO: The Respondent (Plaintiff)

AND TO: Its Solicitor
J R Wood
18th Floor
191 St Georges Terrace
PERTH WA 6000

THIS NOTICE OF MOTION BY WAY OF APPEAL is filed by Keall
Brinsden & Co, Solicitors for the First to Fifth Appellants
(First to Fifth Defendants), 9th Floor, 150 St Georges
Terrace, Perth. Tel. 321 8531 Ref: NH:28641

GD:T.300~-FGH-D
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DOCUMENT 8* - Notice pursuant to Order , ,
63 Rule 9 in Appeal No. 59 of 1984 i

dated 2.3.84 .
Un appeasi: trom a decision of

the Supreme Court in Acti 2313/1982
IN THE SUPREME COURT ) ( p n Action / )

)
OF WESTERN AUSTRALIA ) Appeal No. 59 of 1984

)

THE FULL COURT ) IN THE MATTER of an Agreement
between LANGLEY GEORGE HANCOCK,
ERNEST ARCHIBALD MAYNARD WRIGHT,
WRIGHT PROSPECTING PTY. LTD.,
HANCOCK PROSPECTING PTY. LTD.,
two other companies and HAMERSLEY
IRON PTY. LIMITED

10

BETWETEHN

THE NATIONAL MUTUAL LIFE
ASSOCIATION OF AUSTRALASIA
LIMITED Appellant
(Sixth Defendant)

and

HAMERSLEY IRON PTY. LIMITED Respondent
(Plaintiff) 20

NOTICE PURSUANT TO ORDER 63
RULE 9

TAKE NOTICE that the Respondent desires to contend on the appeal

that the decision of the Honourable Mr. Justice Olney given on

9th January 1984 should be varied. Particulars of the grounds of 30
its contention and the precise form of the order which 1t intends

to ask the Full Court to make are specified below. In the
alternative, the Respondent will contend that his Honour's

decision should be affirmed.

Particulars of Grounds

1. The learned Judge was wrong in declaring that, upon the 40
true construction of the Contract (as defined in his
Honour's order), the Respondent is obliged to pay to the
Appellant and Langley George Hancock, Ernest Archibald
Maynard Wright, Hancock Prospecting Pty. Ltd., Wright

Prospecting Pty. Ltd. and L.S.P. Pty. Ltd. (''the other
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parties'") (as the persons who for the time beiﬁg

constitute the vendors within the meaning of the

Contract) in respect of iron ore which has been

beneficiated, an amount egquivalent to 23% of the assumed

f.o.b. price (assessed 1in accordance with the provisions 10

of the Contract) of all low-grade i1ron ore fed into the

feed chute of the wet screening plant of the Respondent's

concentrator at Tom Price.

2. The learned Judge should have declared, iu respect of

the iron ore (if any) to which paragraph (b) of the

proviso to clause 9 of the Contract applies - 20

(a)

(b)

that beneficiation begins within the meaning of

the said paragraph (b) each time such iron ore passes
through the grizzley referred to in paragraph 8 of
the Affidavit of Colin Roy Langridge sworn on 2nd
September 1982 and filed in proceeding no. 2313 of
1982, being the grizzley referred to at page 24 30
of his Honour's reasons for judgment published on
23rd December 1983: and

that the Appellant and the other parties (as the
persons who for the time being constitute the
vendors within the meaning of the Contract) are
entitled to have the amount (if any) of their 40
royalties in respect of such iron ore determined

in accordance with sub-paragraph (a) of this
paragraph 2 and otherwise in conformity with the
said clause 9 and the proviso thereto.

7
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3. Without limiting the generality of'paragfaphg 1 and 2,
the learned Judge was wrong in holding that a decision
to the effect of the declaration in paragraph 2 would
disregard the words.of the Contract, particularly the
last four words of paragraph (b) of the said proviso.
4. Without limiting the generalaty of paragraphs 1 and 2, 10
the learned Judge should have held -
(a) that such a decision would be consistent with those
words, alternatively not prec<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>