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In the -High -
No. 1 _ Court
Writ and Statement of Claim No. 1 = Writ

& Statemen®t -
of Claim

WRIT OF SUMMONS 12th April
IN THE HIGH COURT OF THE REPUBLIC OF S{NGAPORE

SuitNo. 109 o 1979

Plaintiff @

Defendants

10

THE HONOURABLE MR. JUSTICE WEE CHONG JIN
CHIEF JUSTICE OF SINGAPORE, IN THE NAME AND ON BEHALF OF THE PRESIDENT OF THE
REPUBLIC OF SINGAPORE,

To 1) Lew Zah Choo of 19, Ui Bwaa valx, Singapere 19,

2)1‘-!.\!:30&0:1.!4&-:&0“, Singapore 19,

2) L‘wm&oaf 19, Lg&mn‘lalk, Stingapors 19,

20 } Lew Lay 3eng (2) of J.M:‘),MM.
Singapere 25

We command you that within eight days after the servica of this writ on you,
inclusive of the day of su ervice, you do cause a appearance to be entered for you.
in a se 3t the 4 it of ?niﬁfpoa o8 S.i. & company incorparated
in in uw regis office at Calls De 7errng, 2-3egunda
= erda, Madri v Spaia and take notice that in default of your so
30 doing the plaintiff B may proceed therein to judgment and execution.

WITNESS Mr. s\z"\ Sacl %"'“" . Mﬁegistrar of the Supreme Court
in Singapore, the | 3" day of %M—*Q . 1979,

................................................................................................

Solicitors for the Plaintiff, ® Gant .Registrar,
Supreme Court, Singapors.

This Writ may not be served more than tweive calendar months after the above dats uniess renewed
by order of Court.

The defendant (or defendants) may appear hereto by entering appearance (or appearances) either
personaily or by a solicitor at the Registry of the Supreme Court.

40 A defendant appearing personally may, if he desires, snter his appearancs by post, and the appropriate
forms may be obtained by sending a Postai Order for $5.00 with an addressed enveiope to the Registrar,
Supreme Court, Singapore, 6.

Note:- if the defendant enters an appearancs, then, unless 3 summons for judgment is served on him in
the meantima. he must also serve a defence on the soticitor for the piainti¥ within 14 days after
the last day of the time limited for entering an appearance, otherwisa judgment may be entered
against him without rotice.

1.



In the High
Court STATEMENT OF CLAIM

No. 1] - Writ SE———————

& Statement

of Claim

12th April

1979 (Ses Attached Statement of Claim)

(cont'd)




In the High Court
Amended 1n 3ru~ wik et ot nhavd, A8 No. 1 - er';. &
pursuart 19 Ovders o4 Camwts made Haa 12K Aay ;agir;fgt_olzth
Movumb iy Q31 e el Haa 104l oluj of fAAv«Mj ,aez; ordl 1575
(cont'd)

STATEMENT OP CLAIM 74

i, The Plaintiffs are manufacturing company incorporated
in Spain and have their registered office at Calle De Ferraz,
2-Segunda Izquierda, Madrid-8, Spain.

oval S +6
2. By an, Agreement made on or about the 4+ day of

34-‘“‘-4\‘ k3 g
—November—1977 botween the Plaintiffs and the Defendants the
Plaintiffs agreed to supply to the Defendants on consignnent

H Federabiom gb Malaysin angl v Cﬂoag of o 4 ;;,,,j
for sale in Singapor.-aad—#ho—#.r—%oa%La stock of their

manufactured products marketed under the "Inter" brand name,

béi d s . g s o - om—the
5

Plaintiffs to the Defendants dated the 6th October 1977 and
from the Defendants to the Ple ntiffs dated 4th November 1977,
The Plainti 111l refer to the said letters at the trial of

~ A
Q - = .

4. In pursuance of the said Agreement the Plaintiffs

delivered on consignment to the Defendants a stock of their

products,
PARTICULARS

Date Invoice No. Material Value Total
5.1,78 7670-12-77 1 Fairlead

max 500 kgs

for rollers: DM. 1,800.00

1 Hawse pipe

size C-20: DM. 990,00

Package

charges: DM. 235.00

DM.3,025.00 DM, 3,025.00



In the High Court

NO. l - Writ & - 2 -
Statement of Claim

12th April 1979

(cont'd)

Date Invoice No. Material Valus Total

25.1.78 7669-1-.78 3,000 pcse.

CIZ-lD D“o 3&,5%.00

200 pcs. TP-S DM. 7'600000

1,000 pecs.

CcIC-5L DM. 36,000.00

300 pecs.

FCM-1D DM. 4,500.00

150 pes.

FCM-2D-25 DM. 4,200,00 10

500 pes.

CIE-@-ZS DM. 15'000000

500 pes,

CPM-1D DM. 10,500,00

300 pcs,

CIV-1-136

(4.2510,0) DM. 66,500,00

DM.178,800.00
Less: 8X commission 14,38%,00
DM. 164,496 .00 20

Package: 3¢515.00
For delivery C.I.F. 8,976.00

DM.176,987.00 DM.176,987.00

DM.180,012.00

5. On divers dates between Jamuary 1978 and May 1978 the
Defendants sold goods from the consignment stock referred to in
paragraph 4 above and the price in respect of the said sales

became due to and payable to the Plaintiffs.

6. The Defendants have collected the sale price for such
goods but have never paid any part thereof to the Plaintiffs 30
and have failed to deliver particulars of the stock of goods

sold from the aforesaid consignment stock and of ths rsmainder

of the stock in their possession to the Plaintifts.

7e On or about the 20th day of May 1978 the Plaintiffs
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20

In the High Court
- 3 - No. =~ Writ-&
Statement of Claim
12th April 1979
(cont'd)

by letter of the said date addressed to the Defendant terminated

the Agreement referred to in paragraphs 2 and 3 above.

8. The Plaintiffs by letter dated 20th May 1978 addressed
to the Defendants requested the return of the remaining portiom
of the consignment stock still in the possession of the
Defendants but not withstanding the said letter and frequent
oral and written demands subsequent thereto the Defendantas have
failed to return the said goods or to account therefor to the

Plaintiffs.

9. By reason of the matters aforesaid the Plaintiffs

have suffered loss and damage.

And the Plaintiffs claimi-

(a) under paragraph & above the sum of pM.180,012.00

(b) an account of what is cue to the Plaintiffs from
the Defendants by way of stock in the Defendants’
possession and for an order for the return of such
stock of goods to thse Plaintiffs or for the value
thereof found due on the taking of such account}

(¢) the account of what is due from the Plaintiffs
to the Defendants by way of the price of goods sold
by the Defendants from the consignment stock in
their possession and for an order for the payment
of such monies to the Plaintiffs;

(d) interest on the sum found dus to the Plaintiffs
on the taking of such accounts referred to in

sub-paragraphs (b) and (c) above at the rate of 8%



In the High
Court

No. 1
Writ &
Statement
of Claim
12th April
1979
{cont'd)

per annum from the date when it appears by the
said accounts that the said sum became due to
the Plaintiffs until payment or judgment;

(e) costsg

(f) all further proper accounts, inquiries and

directions,

b oo
Dated this \X day of QparXL 1979,

Pt

Solicitors for the Plaintiffs




And § 128,00 (or such sum as may be allowed on taxation) for costs, and
also, if the plaintiff ® obtains an order for substituted service, the further sum of
$ 60.00 (or such sum as may be allowed on taxation). If the amount claimed
and costs be paid to the plaintiff 8 or MIEheir solicitors within 8 days after service
hereof (inclusive of the day of service), further proceedings will be stayed, but if it
appears from the indorsement on the writ that the plaintiff 8 FMare resident outside the
scheduled territories, as defined by the Exchange Control Act (Cap. 245) or is acting
by order or on behalf of a person so resident, proceedings will only be stayed if the
amount claimed and costs is paid into Court within the said time and notice of such

10 payment in is given to the plaintiff 8 or X¥Eheir solicitors.
This Writis issued by Messrs. Allen & Gledhill of 1st Floor, OUB Chambers, Raffles Place, Singapore,
Solicitors for the said plaintif{ WEREINEIAIXNIZX a company incorparated in
Spain and have their registered effice at Calle De PFerras,
2=-Segunda Isquierda, Madrid-8, Spain and whose address for
sexrvice is at Room 3, 1st Floer, OUB Chambers, Raffles
Place, Singapore {.
oO-TIiILCFE
S & 1 S ke
Take notice that the writ served herewith is served on you partner and/or
as the person having control or management of
20 Dated this

SOLICITORS FOR THE PLAINTIFF

by way of persons service

This writ was served by

(or as may be) on the Defendant (who is known to me)

(or who was pointed out to me by ) (or who admitted to me
that he was ) at (place)
on the day of 19

Indorsed the day of 19

Process-server

In the
High
Court

No. 1
Writ &
Statement
of Claim
12th
April
1979
(cont'd)



No. 2

Defence and Counterclaim
18th July 1979

In the IN THE HIGH COURT OF THE REPUELIC OF SINGAPORE

High
Court
No. 2 Sun No. 1082 )

Defence )
and 0‘ 1"’ )
Counter-

claim

18th July

1979

Between
INTER EQUIPOS NAVALES S8.A.
.. Plaintiffs
And
1. LBW KAH CHOO
2. LEW KAE HOOK
8. LE¥ KAH HOQ
¢. LEW LAY BRNG () 10
ALL TRADING UNDER THE

NAME AND STYLE OF HOCK
CHEONG s COMPANY

Defendants

DEFENCE AND COUNTERCLAIM

DEFENCE

1. Parcgreph 1 of the Siatement of Cluim is admitted.

2. As regords b.urq;’ruphs 2 end 3 of the Statcment of Claim, the

Dciendunts wey lhut by an cral sgreement made on or about the 25th

day of Septomwber, 1877, betlween Karl-Fricdrich Birger Mertem acting 20

for and on behalf of e Plsintiffs «nd the 1st Defendant, acting for

and on behall of the Defendants, the Plaintiffs appointed the Defendants

as their distributor and solc agent for their products merketed under

the "INTER EQUIPOS NAVALES" brand name in thc¢ Far East and Asean

Regious for & period of twou (2) yeurs from January 1978.

3. It was expressly agreed between the Plaintiffs and the Defendants

that the Defendants would receive an 8% cummission as follows : -

(w)

On direct sale trom the stock of products sent on

consignment to the Defendants by the Plaintiffs;
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20

(b) On every confirmed order for the Plaintiffs’ In the High

Court
products made through the Defendants; and No. 2
Defence and
(¢) On every confirmed order for the Plaintiffs’ Counterclaim
18th July
products originating from the Far East or 1979
(cont'd)
Asean Regions.
4. In pursuance of the said agreement, the Plaintiffs delivered on

consignment for sal: by the Defendants as their ageﬁts. the stock of
products referred to in paragraph 4 of the Statement of Claim.

S. As regards paragraphs 5 and 6 of the Statement of Claim, the
Defendants say that of the sald stock of products, 169 pieces GTV-1-36
(and not CIV-1-36) amounting to DM 19.868;06 and 160 pieces CIE-SL
amounting to S$4,605.55 were sold as at 18th May, 1978.

6. The Defendants had informed the Plaintiffs oi the said sales and
on 18th May, 1878, the said sum of £%$4,695.55 was collected by the said
Karl-Friedrich Birger .Merten in Singapore on behalf of the Pleintiffs.

7. As regards the sum cf DM 19,868.06, the Defendants say that
they are entitled to set off the same against damages suffered by the
Defendants as a result of the Plaintiffs breach of agreement. Similarly,
the Defendants are also entitled to retain the bslance of the said goods
against the said damages suffered by them.

8. On or about the 30th day of May, 1978, the Plaintiffs in breach
of the said agreement, incorporated a company in Singapore known as
Inter Equipos (Far East) Pte. Ltd. to sell the Plaintiffs’' products in

the Far EBast and Asezn Regions. Thereafter, the Defcndants have

been unable to sell the Plaintiffs’ products.

9. Save as expressly admitted oforesaid, the Defendants deny each



In ‘the High

Court

No. 2

Defence and

Counter-
claim
18th
July
1979
(cont'd)

and every allegation in the Statement of Clzim as if the same were set
out seriatim and specifically traversed.

COUNTERCLAIM

10. The Defendants repeat parsgraphs 3 to 8 of their Defence.
11. By reason of the aforesaid matters, the Defendants had suffered
loss and damage.

PARTICULARS

1) 8% commission on the estimated turnover for
two (3) years at $7,000,000.00 per year
equivalent to $1,120,000.00.

2) §t commission op the invoice price of parts
mentioned in the contrect signed with Fukuoke
Shipyard (Project Reference No. 1068-5-78)
for construction of the two vesscls belonging
to Tanaks Sangyo at :-

Y Minermi Nippon Shipyaré No. M-522,
i) vFukuokn Shipyerd No. 1071.

And the Defendents counterciaim as follows : -

1) Under parsgruph 11(1) - $1,120,000.00;

) Under parsgraph 11(2) the asald 8% commission,;

3) Interest on the sums duc to the Defendants
undor sub-paragraphs (1) and (2) above at
the rats of 8% per snnum from the dates when

the said sums wers found due (o the Defendunts

10.

10

20



In the High
Court

No. 2
Defence and
Counterclaim
18th July
1979

until the date of judgment; and (contd)

(4) Costs . |

Dated and Dalivered this IS  day of LYy , 1978.

e

Saolicitors for the Defendants

To the abovenamed Plaintiffs and
their Solicitors

11.



In the High No. 3

Cou Amended Reply and Defence to
N&. 3 Counterclaim - 25th November
Amended Reply 1981

and Defence to

Counterclaim IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

Juiy,

il

25th
TONSMEeT  suit Ne, 1093 of 1979

" Between s .
=y - Q

58] R INTER EQUIPOS NAVALES S.A. 3 }5’ §
n -

Li>y e

] « P 1
33 oo laintiffs % §é Q\
? - ~

it ot S T
Sy v

al® ~ 1. LEV XAH CHOO 33
Alg 8. LEW KAH MOOK b i §
old 3. LEW KAH KOO s § o X
olsl W A. LEV LAY BLNG () 33 £ 10
po all tradiag wnder the mame an‘éng .

¥ o style ef HOCK CHEONG & COMPAXY 3 3

o3 'Gi o

§f3 ey ese Defendants 3% §

i . X >

R R AMENDED S i 3
:,.Mgl E’D ] REPLY AND DEFENCE TO COUNTERCLAIM £S89

PO -, ;..- -
I DED T

5 REP

E 0

<P

S5ave im so far as the sams consists of admissions,

AN
the Plaintiffs join issue with the defendants upoa their
defence. 20
2. ’///
appointed as their distributors and sole agents for their
/

products marketed under the 'INTER EQUIPOS NAVALES' bramd
name in the Far East and Asean region and in particular
deny that thers was any oral eement made on or about

the 25th day of Soptf:B,r 977 or on any other date to such
effect hotween the aintiffs' represemtative, Karl-
Friedrich Birger Merten, aad the lst Defemdant., The

Plnintiff;/:;or.toro put the Defendants to strict proof of

23, 3, A and S of the Stgg:::::j:;j:;ni- in reply to the

199
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30

In the High
Court .

No. 3 - Amended
Reply and Defence to
Counterclaim - 25th

A'——————Ao—rog.rdo—paaacrpphn?—ot~

November 1981
demy that the Defemdants ars emtitled teo retain the swm of (cont'c
DK.I’.&‘&.O‘ or emy ether sum by way ef set-0ff or part set-
off of amy damages allegedly dus te the Defendmmts herein.
The Plaiatiffs further dgnv’iha$ the DCefendants are emtitled
ummum.«mwmzmuutumm
on ocngi;nli.t by way of set-eff tewards damages allegedly

3. The Plaimtiffs admit the allegatioms im paragraphs 3
wnd € of the Defemse exsept that the Plaimtiffs say that the
item of stods comprising 160 pieces of CIE-S1. memtiemed im
paragraph 5 is not included in the steck listed im paragrsph &
of the Statement ef Claim and 1is met ‘imcluded in the Plaintiffs’

elaim im this asction.

~AMENDED
DEFENCE TC CCUNTERCLAIN

5v——————:bo—F;.Ln&&::o-5o4a—4acu.—v&th—&ho—botcnda-&g—cnw
their cowmterclaim end put the sxid Defemdamts to striet

peest—therests

3. The Plaintiffs adsit that am eral agrecseat vas

made in Madrid, Spaim, om er about the 235th September 1977
between Karl Friedrich Birger Mertem (horoinﬁtt.r called

"}r. Mertem”) om behalf of the Plaintiffs and the l.tprowshndhj
Defendant en dehalf of the Defsndants vhereby the Plaintitt.&
sppeinted the Defendamts ts be their distributer im the
Repudlis of Simgapers, the Federatism of Malaysia amd the
Coleny of Hong Kemg (hereimafter referred to as "the said
territories”™) fer their products in the rangs of their
sentainer lashing systems marketed umder their bramd name

of "Imter” (hereimafter referred to as "the said products ')

13.



z?gghe

Court

No. 3
Amended
Reply &
Defence to
Counter-
claim

25th
November
1981
(cont'd)

subject to
(a)

(b)

(e)

()

5, The

s follows

(a)

(d)

(e¢)

the terms hereinafter memtioned, but deny i-
that the appointment was for a period of

2 years or any fixed periodg

that the regiom of the distributorship was
any part of the Far Last or ASEAN Regions
other than the said territoriesg

that they appointed the Defendants to be
their sole agentsg

that there was any agresment for the paymeat
of commission to the Defendants om the basis 10

alleged in sub-paragraphs (a) and (c) of

paragraph 3} of the Vefence and Counterclaim,

terms of the Defendants' said appointment were

the Defendants would place orders for the

said products and the Flaintiffs would supply
the same upon the establishment of irrevocable
letters of credit;

for every order for the said products received
from third parties through the introductiom 20
or intervention of the Defendants and executed

by the Plaintiffs, the I'laintiffs would pay

the Defendants a coamission of 8% of the

value of such ordar,

The Defendants' asppointment was provisional
and subject te confirmation after the arrival
in Singapore in Janmuary 1978 of the Plaintiffs'

dglcg.to hereinafter mentioned.

14.



n‘ as“b‘w‘w Mia“'\a ;n ov ahau* *‘\4 oAt 03 Neovtmber 317
Se Ca—the-—same-essasion it wvas previsienally agreed In the

High
botwveen the Plaintiffs and the Defendants subject teo " Court
confirmation (imter alia) that :- No. 3

Amended
(a) the Plaintiffs would send to Singapere Vincemte Regly &

Defence

Rerzandes (hereimafter salled "Mr. Hermemdes®) as  ©°

’ ounter-
their delegate to advise the Defendants oa the ;éi;m
drganisation of their business so as to manage amd T‘;‘B’imber
eperate eificiently the sale mmd distributiom of (cont'd)

the said prodwets in the said territory and to import
technical knowledge te the Defendants end their staft
sbout the Plaintiffs' coamtaimer lashing systems;

(b) Mr. Hernandes would assess the market situatiom im
the said territeries for the said products, after
which he would advigse on the stocks of such products
that should be maimtained by the Defendants for the
proper conduct of the said business amd, to the
extent that the level of stock recommended by him
sxceeded the Defendants' fimancial capacity, the
Plaintif{fs would consider semding the excess em

consignment to the Dotuﬁdntu

(¢) the Defendants would give full cooperatiem emd
support to Mr. Hernsendes in his said functioms;

PAAEE Pk A
(d) Mr, Hernamdez's eppointment would be for a,period of

8 years.
The said terms vere recerded im a writtem memoramdun signed
by both the said parties amd—4tho—agrecnent-—ves-senfirned—in

~Plaintiffs dated Ath Noveabaer 1977, on the same o0ccasion.

15.
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Court

No. 3
Amended
Reply &
Defence
to
Counter-
claim
25th
November
1981
{cont'd)

6.

Pursuant to the said agreement Mr, Hernandes

came to Singapore and assumed his functions as aforesaid

e or about the 16th January 1978.

7e

Om or about the 15th January 1978 it was orally

agreed between Mr. Mertem onm behalf of the Plaintiffs

and the lst Defendamt om behalf of the Defendants (inter

alia) that :-

(a)

(v)

(¢)

8.

the Defendants' said sppointment as distributor
of the said products for the said territories was
confirmeds

the Plaintiffs would pay the Defendants 8% commission
on orders for and sales of consignments of the said
preducts as stated in sub-paragraphs (a) and (b) of

paragraph 3 ef the Defence and Counterclaimg

that the stocks of container lsshing systeas amd
fittings to be carried by the Defendants would be ealy
of the Plaintiffs' "Iater” brand and the quantity

and ramge of sueh stock would be as advised by

Mr. Hernamdes, but subject to the Defendants'’

financial eapacity.

The Plaintiffs sdmit that they caused a company

named Inter Equipos Navales (Far East) Pte. Ltd. to be

incorporated im Singapore and that the intended business

10

20

of the said company was to include the sale of the Plaintiffs’

products in South East Asia and the Far Easty but they demy

that this was in breach of their agreement with the Defemdants

or that sales of the said products were adversely affected

l6.



In the High
Court

No. 3

Amended Reply
and Defence
to Counter-

or that the Defendants cuftcrqd any loss by the Claim - 25th
Novemb 1981

incorporation of the said compaay. (cgit'gf

S. The said agreement was discharged, or aslternatively,

lawfully terminated by the Plaimtiffs at the end of May 1978

by reason of :i-

(a)

10

(v)

(e)

20

the Defendants' fundamental breach of the said
agreement in that they, in breach of the faith
and duty owed by them to the Plaintiffs,
secretly anc frqudulently caused imitations

of the said products to be made and otfcrod for
sale and sold the same in competition to the
said products ancd at lover prices, whereby it

became impossible to market the said productsg

the Detepdants' breach of the said agreement

in th.t.thoy constantly kept relevant information
material to the said business secret (rom

Hf. llernandez and prevented him Irom perforning

the functions agreed te be perforwed by him;

tﬁe Defendants' breach of the said agreement

in that they ignored Mr. Hernamdez's advice

and directions in matters wvithin his competence
and failed to refer to him technical problems
of customers of the said prodﬁct: which the
Defendants wvere incompetent to deal with
themselves, vhersby the reputation of the said

products and the Flaintiffs' goodwill sulfered.

17.



In the
High
Court

No. 3
Amended
Reply and
Defence to
Counter-
claim
25th
November
1981
(cont'd)

10, The Flaintiffs demy that the Defemdamts are
entitled to retain the sum of DX.19,868.06 er any
part thereof, or the Plaintiffs' stock or amy part
thereof, for the reason stated in the said paragraph
or any other reason, except that the Defendants may

retain the said stock only upom paymemnt to the
Plaintiffs of the price thereof, lesss 8% commissiom.

11. The Plaintiffs demy that the Defendants are
entitled to the wmoneys c¢laimed dy them in the

Counterclaim or any part thereof,. 10

. 13,
Plaintiffs deny each and every allegation set ocut in

Save as is herein expressly admitted the

the counterclaim as if the same wa-sct out herein seriatim

and specifically denied.

Sated

Re-dated this Qék day of W
)
Re-dated Hus 35tk Qay rf NVovesbey, (381

(M

Selicitors!for the

1981,

Plaintiffs

the Defendants and their Solicitors, 20
Hessrs. Chua, Hay & Vee,

718, Colombo Court,

Singepore, 0617.

To:

We consent under Order 3 rule 5(3) to
extend the time..to file this document.

7
Dated the 26/ day oflugus€ 198/

N
Solicitors for Ply.n-uﬁ’s/Dcfcndanm.

18.



No. 4 - FURTHER AND BETTER -

PARTICULARS OF AMENDED DEFENCE &
COUNTERCLAIM

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE In the

High
Suit No. 1092 of 1979 Court
' No. 4
B .
etween Further &
Inter Egquipos Navales S.A. gz;tiz_
e 1 ulars of
. Plaintiffs Amended
And Defence &
Counter-
1. Lew Kah Choo claim
2. Lew Kah Hook 2lst
3. Lew Kah Hoo October
10 k. Lew Lay Beng (f) 1981
all trading under the name and
style of Hock Cheong & Company
ees Defendants
PARTICULARS SERVED PURSUANT TO REQUEST
Further and better particulars of the Amended
Defence to Counterclaim.
Served pursuant to request dated the 14th day
of October, 1981.
PARTICULARS REgUESTED PARTICULARS
20 1. Of the allegation contained 1l(a) The Defendants acted
in paragraph 9(a) of the secrstly and fraudulently
Amended Reply and Defence as alleged in paragraph
to Counterclaim, particu- 9(a) during the period
lars of the date when the between late January
Defendant was alleged to 1978 and the 20th May
have acted secretly and 19783
fraudulently, particulars
of the alleged imitations, (b) The imitations referred
offer and sale of the sameg to in paragraph 9(a) are
30 the items of equipment

which are mentioned and/
or illustrated in the
documents which are
numbered k&1, 42, 43, &7,
48, 49, 50 and 51 in the
Plaintiffs' Supplementary
and Second Supplementary
Lists of Documents filed
herein on the 29th

40 September 1581 and 2nd
October 1981 respectively.

19.



In the PARTICULARS REQUESTED PARTICULARS
High Court -
No. 4 1(c) The offers for sale by the
Further & Defendants of the said
Better items of equipment are
Particulars contained in the documents
of Amended numbered 47 to 51 (inclusive)
Defence & _ abovenentioned, as well as
Counterclaim other offers ef which the
21lst Plaintiffs are unable to ’
October give particulars Refore 10
1981 discovery and intexrroga-
(cont'd) tories.

2. Of the allegation 3. The Defendants kept the

contained in paragraph
9(b) of the said Amended
Reply and Defence to
Counterclaim, identify
the occasions when the
Defendant kept relevant
information material
from Mr, Hernandeg}

3. Of the allegation 3.
contained in paragraph
9(c) of the Amended
Reply and Defence to
Counterclaim, the -
occasions when Mr,
Hernandex advised and
directions were ignored
and the alleged technical
problems.

information referred to in
paragraph 9(b) secret from
Mr. Hernandex throughout
the period from the wmiddle
of January 1978 to the
20th May, 1978,
20

The Defendants igmored

Mr. Hernandez's advice and
directions in matters within
his competence, and failed

to refer to him any technical
problems of customers during
the periocd between the middle
of January 1978 and the 20th
May, 1978. 30

I\
Dated the /2 day of October, 1981.

/%(,C*k ﬁ ZC%M_,_
SOLICITORj?fgf;EEE,BLAENT FS

The abovenamed Defendants and their Solicitors,

Tos

Messrs. Chua Hay & Vee,
718 Colombo Court,
Singapore 0617.

(Your Ref: RC/502-38/HCC)

20.
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No. 5
REPLY TO AMENDED DEFENCE AND

COUNTERCLAIM
IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE In the High
Court
Suit No. 1092 ) No. 5
) Reply to
of 1979 ) Amended
Between Defence and
Counterclaim
INTER EQUIPOS NAVALES S .A. 29th October
‘ 1981
... Plaintiffs
And
1. LEW KAH CHOO
2. LEW KAH HOOK
3. LEW KAH HOO
4. LEW LAY BENG ()

all trading under the name and
style of HOCK CHEONG & COAZPANY

... Defendants

REPLY TO AMENDED DEFENCE TO COUNTERCLAIM

1. Save in s far as the same consists of admissions, the
Defendants join issue with the Plaintiffs upon their Defence to
Counterclaim.

2. The Defendants admit the allegations mentionec in
paragraph 5 of the Defcnee to Counterclaim.

3. The Defendants admit that the s3ld agreement was
discharged or alternatively terminated by the Pisintiffs at the

end of May 19878 but say that the said discharge or termination

was unlawful and in breach of the said agreement. The Defendants
deny the allepations mentivned in paragraphr 9(a). (b) and (c)
and put the Plaintiffs t. strict prouof thereof.

4. Save as {s herecin expressiy admitted, the Dcfendants
deny each and every allegation sct out in the Defence to Counterclaim

as If the sume was set out herein seriatim and specificully denied.

21.



In the High Dated this ¢k day of October, 1981.
Court

No. 5
Reply to
Amended /

Defence and
Counterclaim , V//
29th October L

(eont' ) " Geiteiters fof the Defeadunte

To: The Plaintiffs and their Solicitors,
Messrs. Allen & Gledhill,
Singupore.

We hereby consent to the late filing of the Reply to the Amended

Defence to Counterclaim.

Solicitors for the

22.
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No. 6

Note of Proceedings

IN THE HIGH COURT IN SINGAPORE

Suit No. 1092 of 1979

Between
Inter Equipos Navales S.A. Plaintiffs
And
1. Lew Kah Choo
2. Lew Kah Hook
3. Lew Kah Hoo
4. Lew Lay Beng (f)
all trading under the name and
style of Hock Cheong & Company Defendants

Coram: T. Kulasekaram J.

NOTES OF EVIDENCE

Wednesday, llth November 1981

Mr. Simon Elias for the pltfs.
Mr. Cheong with Mr. Chua for the defts.

Ct. Mr. Chua who is a witness to remain out
during Marten's evidence.

Mr. Simon Elias opens his case.

Refers to Amended Pleadings P.1l - 33.

(1) whether pltfs. breached the contract

of appointing the defts. agents;

(2) what damages if any followed from that

breach.
Hands in Agreed Bundle marked AB.1-106.

AB.3 - 4

Oral agreement is at AB.9 Sept. (signed by both

parties in Madrid)
about sending Hernandez to S'pore.

AB.9 became subject of correspondence in AB.S5.

23.

In the High
Court

No. 6

Note of
Proceedings
11th
November
1981



In the High
Court

No. 6

Note of
Proceedings
11th
November
1981
(cont'd)

AB.6 is a repeat of AB.9 - Reply at AB.8, Nov 4, 77.
Telex at AB.10 9 Nov 77

AB.l14 - 23 Nov 77

AB.15 - defts' telex

Reply by our client - we would discuss when we meet.
Hoping to have a joint venture.

AB.1l8 - 19 Mins of meeting on 15.1.78 - prepared by
defts.

AB.20 - 21 same as AB.1l8 - 19 but has also another
signature at AB.2l. Signature of H with words
"noted" in Spanish.

We say Hernandez was only a technical adviser. He
has no power.

Adj. to 2.15 p.m.

24.

10
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Notes of Evidence

Plaintiffs' Evidence
No. 7

PWl Kelvin Richard Elis

2.15 p.m.
Calls -
P.W.l Kelvin Richard Elis, s.s.

I am G.M. of Industrial Alloy Pte. Ltd.
who are the successors to Jurong Alloys Pte. Ltd.
We later took over the papers and files of Jurong
Alloys. I see AB.4l. I have a similar document
in my file. I have letter from Hock Cheong & Co.
which led to the quotation here, dated 28.2.78 -
marked P.l.

No order was placed with our Co. as a result of
all this. 1In our copy of AB.41l there is a
manuscript "Average 10% higher than S.S." I
take S.S. to mean Singapore Steel our
competitors - P.2.

Xxd. by Mr. Cheong

When that transaction took place I was not
in S'pore. I was the Divisional Manager of the
Co. then. Mr. Irving who was then Manager dealt
with the matter. I could not say if Mr. Irving
personally visit the defts' place at 138 Kallang
Place. I did not speak to Mr. Irving about the
contract or transaction.

The handwriting in P.2 is that of Mr.
Irving I think. I am not certain. I am familiar
with Mr. Irving's handwriting. I agree "SS"
stands for Singapore Steel Pte. Ltd. I do not
have in my file AB.33 and 34.

Rxd.

Mr. Irving is now in Australia. This file
which I have here from which P.l and P.2 are kept
in the ordinary course of our Co.'s business.

Released

25.

In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence

No. 7

PW1l - Kelvin
Richard Elis
Examination
11th November
1981

Cross-
Examination

Re-
Examination



In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence
No. 8

PW2

Shah Jahan
1l1lth
November
1981
Examination

Notes of Evidence

Plaintiffs' Evidence

No. 8

PW2 Shah Jahan

P.W.2 Shah Jahan s/o Jamal Mohideen, a.s.
528 6th Avenue, Bukit Timah.

I am the Manager of a firm of photographers
called Orchard Enterprises of North Bridge Rd.
In Feb. 1978 on the instructions of Inter Equipos
Navales (Far East) Pte. Ltd. I took certain
photographs at the Hyatt Hotel S'pore during an
exhibit there known as Asia Marine. Marine products
were on display. I produce six photographs which I
took there - P.3 - P.8. and the six negatives
P3N - P8N. All these were exhibited by the deft. Co.

10

Xxd. by Mr. Cheong
No questions

Released

26.
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Notes of Evidence In the High

Court
. . ' \
Plaintiffs' Evidence Notes of
Evidence
No. 2 Plaintiffs’
PW3 Birger Merten gzldgnce
P.W.3 Birger Merten s.s. PW3
Birger Merten
I am living in Madrid, Calle la Maso, Examination
23 Madrid, Spain. 1llth & 12th
November
I am now staying at Hotel Marco Polo. 1981

I am the President of the pltf. Co. which
is incorporated in Spain. I was dealing with the
defts' subsidiary Co. in England and not with them
directly. This was in 1977 when I was visited by
the Manager of the subsidiary Co. We have been
supplying the S'pore Co. based on the orders
placed by the subsidiary Co. in U.K. I made a
visit with one of my naval architects in June,
July 1977 to S'pore to meet the mother Co. in
S'pore.

We have been dealing with them to find out what the
market and the possibilities in S'pore were. We
wanted to see what their position was, what the
market was in S'pore. I met Mr. Lew and Mr.
Stanley Yeo who were the Mg. Director and General
Manager respectively of the deft. Co. We felt

they were green in this field of business. We were
prepared to back them up with technology and supply
as we had done previously during that year after we
had come to know the deft. Co.

AB.3 is a confirmation letter after our visit to
S'pore. Mr. Cidon mentioned here (AB.3) was the
naval architect who accompanied me. We had been
trying to persuade the Deft. Co. to buy the marine
stocks as mentioned in AB.3 to be able to engage
in interesting sales. We thought there was scope
for $2m to $3m of sales in these equipment here in
a year. We took this figure as a cautious one as
the competition from Japanese counterpart was very
keen.

Our business is in lashing systems of all kinds for
all kinds of cargo to be secured on board ships.
Besides we have a second line which is cargo
handling equipments. In this case we are producing
spreaders. Spreaders can be used either to pick
containers from the quay to put it on board a ship
and vice versa.

27.



In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence

No. 9

PW3

Birger Merten
Examination
1lth & 12th
November 1981
(cont'd)

Hands a photocopy of theCo.'s catalogue of their
equipments - P.9.

My next meeting with defts. was in Madrid in the
latter part of Sept. 77. I met Mr. Lew, Mr. Choo
and Mr. Chua of the defts. there.

On my side beside me was Mr. Hernandez who was my
assistant director. In this meeting we stressed
all what I had already mentioned before - that they
were fairly green in business without backing.

AB.5 shows what I expressed of my mind to them on the 10
business and they said they would consider it and

come back with their proposals. We were not sure of

the success of doing business with the deft. Co. due

to confusing way they were dealing with us. We were
doubtful whether they would be the right people to

deal with. They finally agreed to basically what we

have exposed in the letter AB.5. What was finally

agreed as contained in AB.9 in late Oct, Nov 77 at

second meeting in Madrid. Mr. Lew replied to my

letter in AB.8 as on 4.11.77. AB.9 was the 20
agreement after the letter AB.8. Mr. Hernandez's

signature is in the bottom margin, then mine, next Mr.

Lew and on the right that of Sonny Choo.

(Mr. Elias says his pleadings is not quite
correct). We were going on as before. They would
place orders with us and we would supply against
letters of credit.

When orders were placed, and the goods were ready they

were late in furnishing the L of C for us to ship.

This was our difficulty with Hock Cheong. During the 30
whole year 77 they were asking for supply on

consignment basis and we declined saying we will not

give on consignment basis until we heard from our

delegate first in S'pore to grant them permission to

take stock from the store.

In AB.10 we received a direct inquiry from a S'pore
based shipowner - NOL - for container fittings -
items are in telex AB.1ll.

HCC had been visiting them and offering our goods at

very much higher prices than the list prices and what 40
I had offered when I was in S'pore. So they sent the
inquiry direct to us and we offered. We sent a copy

of what we quoted to NOL to Mr. Lew and he telephoned

me and complained that we were under gquoting his

prices.

28.



We said he had the direct dealing as there was In the High
no exclusiveness in the agreement. We had an Court
agreement that we would supply the agent the

orders and that we grant them an 8% commission g3§32n2§

for all direct orders they obtained for us. Plaintiffs’
This agreement was for the period July 77 to ggldgnce

Jan 78. I confirmed in AB.ll the orders Pwé

(NOL's) and I said I would send sample parts and Birger Merten
drawings so that they could see if these mobile Eiag'nat‘on
parts they had ordered would fit with the fixed llthl& l;th
parts that were being built by the Japanese in November 1981
the Japanese yard for them. (cont'd)

The next significant event is our meeting in
S'pore in Jan 78 when I came with Mr. Hernandez.
We had a meeting then with Mr. Lew in his office
to discuss what was the main traget to attack in
our future operations after the incorporation of
our delegate Mr. Hernandez. It is not correct
about what is stated in the minutes of AB.18-19.
I object to items (1) and (2) of the minutes. All
the other items are basically as discussed at
that meeting.

Mr. Hernandez had the authority only to dispose of
our stocks - to release our stocks to Hock Cheong
or our other clients on consulting us directly. He
was the man on the spot looking after our stocks.

He had the tehnical knowledge to sell the equipment
in this business. He was a commercial man with
technical knowledge of the goods we were dealing in.

Regarding items (1) and (2) of AB.1l8, what we agreed
to was, we would give Hock Cheong a consignment
stock, however exclusively released by our delegate.
The stocks were in Hock Cheong's warehouse but they
could only get them when released by our man who

was there on the spot.

AB.21. Above Mr. Hernandez's signature there is
the Spanish note "I have seen it".

Adj. to 10.30 a.m.

Thursday, l2th November 1981.

Hearing resumed.

As before
P.W.3 B. Merten, ofa)

xn-in-ch (contd)

I see AB.22. I was not here in S'pore on 2 Feb 78.

29.



In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence

No. 9 - PW3
Birger Merten
Examination
1llth & 12th
November 1981
(cont'd)

I know nothing about the amendment. I did not agree
to this at all.

I see AB.24. This contemplates the cost of
advertising in S'pore and this was agreed to. I
agreed to share 50% of the advertising costs. We
had to approve what they were going to advertise
to see that it was commercially and technically
correct.

I see 24A. We would not have agreed to this

advertisement if we had seen it before it appeared 10
as it does not show knowledge of the grstem of

lashings we were going to sell. We would also have
objected to heading of 24A if we had seen it before

it appeared.

Q. Look at AB.33 and AB.41? When do you first
see them?

A, I saw the first during my visit to S'pore in
May 1978. Mr. Hernandez showed me these
documents in hotel here to show me what had
been going on with the deft. Co. 20

Q. Look at AB.37 - 40 and AB.64 - 65? When did
you first see them?

A. On the same occasion as the previous documents.
They were showing that behind our back the
deft. Co. was trying to copy and manufacture
our equipments. It shows that the items shown
in the letter were taken from our stocks and
sent to them for copying.

At this time we had already started incorporating a

new Co. in joint venture with deft. Co. These 30
negotiations for a joint venture are reflected in

the telexes from AB.42 onwards. We had started
negotiations about the joint venture in Feb. March

1978. All our proposals for the joint venture are

laid down in our telex at AB.43. When I saw the

documents that Mr. Hernandez showed me at the hotel

in May 78 I felt cheated by the defts.

We did not do anything at once but were waiting for

two or three days to coordinate our actions.

Officially these were not given by Hock Cheong - 40
the documents. We were trying to get more details.

So we went to Hock Cheong's factory at Jurong on the
information I had received. I and Mr. Hernandez went

there. At the factory I met Mr. Gan an employee of

the defts, Mr. Gan showed me round the factory.

We saw tent spreader frames in different stages of
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fabrication. AB.93 - 95 show the spreaders.
I had not given permission for the defts to
fabricate them in S'pore. The defts. did not

In the High
Court

ask me or advise me about the fabrication of g::z:ngi
these spreaders. Prior to this visit they had Plaintiffs’

placed orders for these spreaders - two units. Evidence
We supplied them. First one we supplied in 1977 No. 9 - PW3
and the other one in Jan 78. These two g

spreaders had already been sold by the time of Birger Merten

my visit to the factory. There were no ?iiﬁlzaigzﬁ
outstanding orders for spreaders in May 78. November 1981
(cont'd)

When I saw what was going on in the factory it
confirmed my suspicion that the defts were
manufacturing our equipment behind our backs.

I also saw another item of lashing - EAT 3 - one
crate of these items without being able to say

the guantity. They were identical to our item
EAT3 but not manufactured by us. This item can be
seen in pg. 11 of P.9. Our items would have name
"Inter" moulded on the parts - those manufactured
by us. Those items that I saw there did not have
our name "Inter" on them. We did what is explained
in our letter. TI refer to my letter AB.83 dated
20.5.78. We cancelled our negotiations for a
joint venture.

AB.76 - 80 show the last stage of negotiations in
the joint venture that we had reached dated 18.5.78.

AB.81 is an amendment to the same negotiations.

AB.82 is letter by Mr. Hernandez (dated 19.5.78)
why he was not joining the joint venture. This
was written on the same day after my visit to the
factory on that day.

I have already referred to AB.83 - 84. Item 5 there
refers to an order made on 20.5.78. We were
prepared to pay commission to the deft up to the
date of cancellation of the agreement.

In items 7 and 8 of AB.83 we offer new negotiations
and Mr. Hernandez was no more joining us in the
joint venture. The defts did not take up our
proposal for new negotiations. The defts were
continuing to fabricate our items and they were
selling our goods which they had on consignment
without any release by Mr. Hernandez.

When we cancelled our negotiations we also asked

for the return of our goods which were on site on
consignment.
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In the High
Court

Notes of
Evidence
Plaintiffs'’
Evidence

No. 9 - PW3
Birger Merten
Examination
1ll1th & 12th
November 1981
(cont'd)

(I see AB.93-94. I now produce the originals marked
AB.93A~94A. This is an advertisement placed by Hock
Cheong in a business magazine dated July/Aug 1978).

The top picture in AB.93. It is a copy from our
catalogue with certain items added on.

The lower picture is a reproduction from a catalogue -
shows the original catalogue - also in last page of
P.9. The building seen in the background is our
storehouse in Madrid.

The date of the business magazine where this 10
advertisement appears is July/Aug 78. The

advertisement would have been placed by Hock Cheong

at least one month before that.

AB.97-106 refer to incorporation of a Co. called

Inter Equipos Navales (F.E.) Ltd. This was done to

protect our interest here of the market in S'pore

and the Far East as successors of marketing our

products through Hock Cheong and then we went on our

own. By incorporation of this new Co. we went on

our own with our policy to market our products in 20
the market in the Far East. This new Co. did its

best to promote our goods in the market.

I produce statements of accounts of the new Co. for
the years 1979,80, 81.

In 1979 we had a considerable loss of $133,264/=
1980 $48,490/= Total loss $181,754.
1981 $144,993/= Total net loss $36,761/=.

Hock Cheong from the exhibition in 1979 where they
displayed our goods as agents of our rivals in

Madrid - Tec Containers, Madrid, I understand Hock 30
Cheong had by then agency from Tec Containers, but

the goods displayed in the exhibition 1979 shows in

the photographs P.3-8 are our goods.

For each of the items there I can show the
corresponding item in our catalogue.

I have prepared an index a photocopy of AB.89 where

I have inserted the numbers 1-48 against the items

there and in the index attached I show the

corresponding number in our catalogue with page in

P.9. This document is marked AB.89A. The numbers 40
given in the advertisement against each item like

"HC401l" and the Hock Cheong's numbers.
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Xxd. by Mr. Cheong

I agree in May 1977 I was introduced to
one Mr. Sonny Choo (i.d) in Madrid. Mr. Sonny
Choo was the representative of the defts. of the
U.K. Co. known as HCC Offshore Supplies (U.K.)
Ltd.

In May 1977 he did not discuss possibilities of
representation of my Co.'s products Inter but he
was asking me whether we were willing to supply
the mother Co. in S'pore with our lashing fittings.
I said I was willing to supply against payment by

L.C. I agree we gave 8% commission to the U.K.
Co. on certain deals. It was not a fixed
arrangement. '

Q. Put that you agreed to pay 8% commission on
all transactions by the U.K. Co.?

A, That is not correct. I don't have any
documents here regarding this claim of 8%
commission by the U.K. Co. I would say
that in most of the cases we got the L.C.
late in our transactions with Hock Cheong.
This refers to our dealings in 1977.

12.45 p.m. Adj. to 2 p.m.

2 p.m.

P.W.3 Merten, ofa.

Xxd by Mr. Cheong contd.

(Mr. Cheong hands up 4 invoices of the pltfs.
to the defts., dated 5.8.77, 14.9.77, 6.10.77,

14.11.77 marked D1A - D1D).

Q. Do you agree that the Ls of Cr were opened
within two weeks of the order being placed?

A. No. In the case Dl the order was placed on
24.6.77 and they advised on 8.7.77 that they
would open letters of credit and we shipped
on 4.8.77.

Q. I suggest you are not telling the truth
because the letter of credit can only bear
the credit No. when the letter of credit has
in fact been opened?

A, When they the defts open a letter of credit
on 8.7.77 and obtain a L.C. No. in S'pore

In the High
Court

Notes of
Evidence
Plaintiffs’
Evidence

No. 9 - PW3
Birger Merten
Cross-
Examination
1llth & 12th
November 1981

we don't receive that information on that date.

33.



In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence

No. 9 - PW3
Birger Merten
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l1lth & 12th
November 1981
(cont'd)
Q.
A.

In July 77 on the gquestion of Hock Cheong representing

We did not see the conditions of the L.C.
opened in S'pore until the Bank in Spain
receives that L.C. It is only then that we
can ship the goods. I agree in these four
cases the delay seems normal and I would
consider it normal. These are not the sort of
delays I am complaining of. There were delays
of a more serious nature in 1977. I say there
were more transactions between us and the
defts than is represented in these four
invoices D1A - 1D. But during 77 for certain
orders we received the L.C. very late. We
shipped late because we received the L.C. late.

I suggest after you get the L.C. you have to
pack the goods and look for a suitable ship
before you can ship them?

I agree. I see these four invoices. 1In all
four cases as I can take it from the invoices
they are direct orders by Hock Cheong against
L.C. payment. So no commission would arise.

I can't say from these invoices who placed
these orders. If it was by the U.K. Co. then
they would get the commission. I can't say
from D1A - 1D what happened here. 1In Jun,

July 77 when I came to S'pore with Mr. Cidon,

I was later accompanied by Mr. Lew to see the
warehouses of our competitors in S'pore. Mr.
Lew did it on my request. We also went over
with Mr. Lew to see the Malaysian shipyard on
the other side of the causeway - the mainland
of Johor. I can't say I went to NOL also. I
can't say I met Soe Aung on this trip. I know
the gentleman in question but I can't say if I
saw him here or on subsequent visits. I agree
I recorded my impressions in AB.3~-4 of this
visit. Here we recommended a minimum quantity
of stock they should carry. This minimum stock
may exceed the defts' financial capability. It
is possible the defts were not prepared to hold
the minimum stock as it would not be worthwhile
holding such stock. The defts suggested that
we send this minimum stock on consignment but
we did not accept it. Of course the defts were
seeking the technical assistance from us.

our company's products in this region coming up for
consideration I visited the defts at their Jurong
factory.

Q.

And you were shown spreaders manufactured in the

defts.' factory in Jurong?
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No. I am very surprised when the defts In the High
at that time did not even know what a Court
spreader was. The defts proposed to come

to Madrid to make their proposal for our ggggzngg
future business and we agreed. Plaintiffs’
Evidence

It is correct the defts. came to seek our
representation for our goods but I can't
say whether it was to be for S.E.A. and Cross-—
the F.E. I agree the discussions were Examination
conducted in English. I agree first deft 11th & 12th
Mr. Lew did not speak English well but he

. - November 1981
spoke in English to me. (cont'd)

No. 9 - PW3
Birger Merten

Mr. Choo and Mr. Chua explained to Mr. Lew

in Chinese. I can't say if the defts in the
discussions used the words "sole agent". At
this stage I did not grant any representation
to the defts on our goods in this region or any
region at all. The letter AB5 - 7 records

our discussions. No agreement of any kind was
reached at that time. I say the defts did

not at this sage agree to our proposals here.
They did propose in these dicussions that

they be our sole agent or sole distributor

in this region for a minimum period of two
years. We were only discussing about the
presence of our supervisor here for a

maximum period of two years.

Our purpose of Mr. Hernandez being stationed

in S'pore was to find out if up to a certain
period we would agree to Hock Cheong
representing us in this region. We did not
agree at this stage to Hock Cheong representing
us at all. No period was discussed then

about this matter.

Mr. Hernandez joined our company in about
March 77. We were prepared to send him to
S'pore as our technical and commercial adviser
here. It may be Mr. Hernandez describes
himself as a real estate agent (vide AB.99).

Put that Mr. Hernandez is no expert at all in
container lashing systems?

He had a basic technical knowledge to see the
equipment. During the period March 77 to Jan
78 he went through our technical departments,
our commercial departments and he went on board
ships with naval architects.
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{cont'd)

Put that when the defts sought Mr. Hernandez's
advice on technical matters about container
lashing systems he was no use at all and he had
to telex to Madrid for the information?

If it was a technical calculation question of
course he would have to get it from our
technical department in Madrid. 1If it was a
commercial question Mr. Hernandez could give
the answer :

What was finally agreed is recorded in AB.9.

I agree this document refers to the conditions
of Mr. Hernandez's stay in S'pore - nothing
else was agreed there.

We sent Mr. Hernandez with a lot of costs to
ourselves because we were interested in coming
into business here and we would explore the
Possibility of doing business with Hock Cheong
(refers to pleadings page 15 para. 3)

There you admit there was an oral agreement

in Sept. 77 that defts be appointed distributors
for the territories stated there and now you
tell us that at time AB.9 was signed there was
no agreement with defts about their
representation?

Mr. Elias at this stage makes an application to
amend his pleadings.

Mr. Cheong. No objection.

Ct.

Pltfs at liberty to amend his pleadings and
defts at liberty thereafter to make application
to amend their pleadings.

Adj to a further date to be fixed by the
Registrar.

Intld. T.K.

Certified true copy.

Sgd. Illegible

Private Secretary to Judge
Court No. 3

Supreme Court Singapore.
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Suit No. 1092 of 1979 (Part-Heard) In the High

Court
Between Notes of
. \ . Evidence
Inter Equipos Navales S.A. Plaintiffs Plaintiffs’
And Evidence
No. 9 PW3
1. Lew Kah Choo Birger Merten
2. Lew Kah Hook c _
3 Lew Kah Hoo ross .

: Examination
4. Lew Lay Beng (f) 10th February
all trading under the name and 1982
style of Hock Cheong & Company Defendants

(Contd.)

Coram: T. Kulasekaram J.

NOTES OF EVIDENCE

Wednesday, l0th. February 1982

Hearing resumed

Mr. Simon Elias for the pltfs.
Mr. Cheong with Mr. Chua for the defts.

Mr. Elias
Page 3 of Pleadings

Hands up amended S/Claim in conformity with
the other amendments in Reply and Defence to C/
Claim.

Calls
PW3 Birger Merten, ofa
Xxd by Mr Cheong

I have been back in S'pore after the last hearing.

I did say there were several more transactions in
1977 other than those recorded in D1A - D1D. It
was not precisely what I said. What I said was that
there were serious delays in the other transactions.
As far as I can remember I said that the exact date
of delays can be put only after I had received the
L/C from S'pore.

Q. Refers to N of E at page 15 - D.

A. I agreed to check the other documents. I went
back and checked for documents representing
transactions other than D1A - 1D. I did find
some documents relating to other transactions.

37.



In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence

No. 9-PW3
Birger Merten
Cross~-
Examination
10th February
1982

(cont'd)

Adj a few mins. to enable Mr. Cheong
to examine the documents.

Hearing resumed.

PW3 B. Merten

xxd. by Mr. Cheong contd.

When I visited S'pore with Cidon I thought there

might be interesting sales - scope for 2m to 3m
dollar sales.

Q. Refers AB96 - Advert in Business Times
Supplement June 18/79? 10
A, I did not speak to any reporter on this matter

about that time. This is I guess an interview
Mr. Khoo has been giving a reporter. James
Khoo is the Marketing Manager of Inter Navales
(F.E.) Pte Ltd.

Q. In 1977 before Mr. James Khoo joined Inter
Equipos did he work for the defts.?
A. Yes. He is still working for Inter Equipos
Navales (F.E.). I have read AB96 before
coming to court. I saw it a few days after it 20

appeared in the paper. I have no serious
objections to this then.

Q. Refers to AB96. Had fabrications of Inter
goods been done locally in early 19782

A, Yes, after May 1978 - with permission of Inter.

Q. Very frequently vessels would require to be

fitted with a complete system of lashings and
very often when the whole system is required
you may not be able to supply the whole of it?

A. Yes depending on the requirements and the 30
occasion. Whether they will take a complete
system depends on their requirement and the

occasion.

Q. Can a container take some of your parts and
then complement it by parts developed by your
competitors?

A. It depends on what they get from the others

and the parts they require.
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A.

In some containers when a container requiresIn the High
the whole system and you can't satisfy the Court
requirement completely you would find a
: Notes of
local supply source or manufacturer who .
could supply or manufacture the parts? Evidence
' ' ) Plaintiffs'

Evidence

No. 9 - PW3
Birger Merten
Cross-
Examination
10th February
1982

(cont'd)

Not manufacture but buy the required
parts from elsewhere.

In early 1977 and early 1978 before May
did the pltfs. receive any orders from
S'pore through the defts for the
equipment which orders you cannot
completely satisfy?

All the orders we received we are able to
satisfy. I am not able to say for certain.

Did the pltfs. beforeMay 78 request the
defts to manufacture any part of the
equipment in S'pore?

We asked our delegate Mr. Hernandez to
investigate the price for this item in
S'pore and to see if we can get them here.
Not to manufacture them here.

Look at AB45., 1In early March 78 you were
asked by lst deft for your opinion on
whether they could manufacture spreader
spare parts?

Yes. My answer is at AB46. We only agreed
to manufacture of BT-5 which were mere metal
bars.

Look at AB55. The words on the second line
"is based on HCC production and prices". By
that you were aware of the defts manufacturing
some of your parts in S'pore?

By production there I meant secure the parts
from other sources and not manufacturing them.

BZ court

Q.

A.

Xxd.

On 17.3.78 did you know the defts were
manufacturing any of your parts here?

No.

(contd.)

There are parts in the system which are inter-
changable for other systems. Such parts can
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1982

(cont'd)

be got locally from other suppliers. I later
discovered the defts were manufacturing some
of our parts shown in P9. We have no patent
rights for our parts. We use our own design
and our trade mark to promote the sales of
our equipment. Our trade mark is "Intex”

and the logo shown in the back of P.9.

Look at AB37 - 40. These are stock cards from
HCC's office at Kallang. There were remarks
against certain items "on loan 1 pc to

S'Steel to Jurong Alloy"?

Do you say if the defts are attempting to
manufacture these items secretly they would
have these remarks written on?

These cards were kept by HCC and not available
to us. It was kept secretly.

Nonetheless you have copies of the stock cards?

Yes. Mr. Hernandez showed me these cards. I
can't say when he showed me these cards. He
got them from one of the defts' secretaries.

Look at AB33 and 34. Mr. Hernandez on 4.3.78
was your delegate and his office was at
Kallang. You had a person from S.S. Pte Ltd
visiting the defts' office. Are you suggesting
the defts would ask a responsible office from
S.S5. to visit them at Kallang when Mr.
Hernandez was at Kallang?

No. Mr. Hernandez our delegate at that time
was not even in S'pore. He was on a business
trip. All I can say is this guotation was
obtained and negotiated in the absence of Mr.
Hernandez.

Are you suggesting the defts. could get written
quotations from S.S. and Jurong Alloy?

Why not.

I agree Mr. Hernandez should have access to
these stock cards but in fact he did not have
such access.

Put that Mr. Ong got the quotations from S.S.
and Jurong Alloy as at AB33 and AB4l on
instructions of Mr. Hernandez?

I don't know about it. He never informed me

about it. I would be surprised if he had done
so.
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Q. Look at AB5 - 7. Refers to para. 2 of AB5. In the High

Was this period of two years mentioned? Court
A, Yes. We mentioned a period of two years gg?g:ngg
for Mr. Hernandez to be attached to HCC. plaintiffs’
Evidence

Q. Did the defts at the meeting suggest that
the pltfs. appoint them as sole agents for
S.E.A. and the F.E. for a period of two

No. 9 - PW3
Birger Merten

(E-B. Cross-

y F Examination

A. They did suggest that. The only agreement iggg February
we arrived at was to send Mr. Hernandez to (cont'd)

S'pore as our delegate for two years. We
merely agreed to appoint the defts. agents
provisionally. We gave a maximum period of
two years. We never appointed the defts. our
agents for two years.

2.30 p.m. Hearing resumed.
PW3 B. Merten
Xxd. (contd.)

Q. In the meeting at Madrid was the word
provisional ever used?

A, I can't recall. I can't recall if the words
"subject to our confirmation” were ever used.

Q. Are these words used in AB6 and AB9?

A, I don't now recall the details.

Q. That before 1978 the defts were acting as
distributors with 8% commission?

A, Yes.

Q. So before 1977 you could appoint any number
of distributors in S'pore?

A, We could.

Q. Is it your evidence that after the 15th
January 1978 the defts would continue to be
distributors?

A, Yes until we learnt further from Mr.

Hernandez's experiences in this market.

Q. Are you suggesting that they agreed to bear
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(cont'd)
Q.
A.
Qo
A.
A.

part of Mr. Hernandez's expenses here for two
years with no additional benefit to the defts.?

They have sufficient benefit on their selling
price besides their commission. Mr. Hernandez
gave them technical knowledge and our
experience and services. We paid Hernandez's
salary. The passage to S'pore and back plus a
rent of a house in S'pore and a car were all
paid by HCC.

The defts did not even know where the 10
equipment could be used. Mr. Hernandez

provided the technical knowledge for the sale

of the equipment. Because Mr. Hernandez was

here the goods were sent on consignment to HCC

but the administration of this consignment of

goods was to have been exclusively at the

control of Mr. Hernandez. 1In fact it was not in

the exclusive control of Mr. Hernandez as

envisaged by all parties due to the activities

of the defts. 20

Did Mr. Hernandez before 20 May 78 complain to
you about the defts.' conduct?

By telephone yes on various occasions. After
we had left him in S'pore for a short while he
started complaining about the defts.'
irregularities. He told me about various
suspicious talks he had heard about the defts.
We found what they were when I came here about
10 days before 20.5.78.

Did you enquire about the complaints from the 30
defts.?

When we had the evidence we pointed it out and
then decided not to go ahead with our joint
venture.

What is the evidence that you found out?

What I have already told here. I went to

Jurong works of the defts. to see what they

had physically in stock there. Mr. Gan an

employee of the defts. showed me around. He

was apparently not told that we would come. 40

I saw they were having under production tents,
spreaders and one item EAT-3. They had a
certain quantity of them which were not
supplied by ourselves. We saw only the
spreaders and the EAT units. We saw these
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spreaders in different stages of production 1In the High
from the start to almost completing the Court
complete unit. There was no single complete

unit. There were about 10 units in the gg:gzngi

course of production. I hawno patent e b '
X - Plaintiffs

rights in respect of these spreaders. Evidence

There is nothing wrong in the defts. trying
to manufacture these spreaders. My
complaint is that without copying our
design it would not be possible for the . .
defts. even to complete the steel frame of ﬁﬁiﬁlgatlon
ebruary
these spreaders. They could not however 1982
produce the movable parts without our (cont'd)
drawings. I gave evidence to the effect
earlier that the defts. have copied the
design of the spreader from the one I
supplied them in 1977. They bought that on
L.C. terms. There is nothing legally wrong
in their copying our design. In the spirit
of our agreement for sale and distribution
their conduct is wrong. All the
investigations on the defts.' conduct took
place before 20.5.78. I visited the place
of the defts. in Jurong where they
fabricated our goods on 19.5.78 on the same
day as Mr. Hernandez wrote the letter AB82 -
it was the 19th May 78.

No. 9 - PW3
Birger Merten
Cross-

In the afternoon of 19.5.78 Mr. Hernandez wrote
this letter to the defts (HCC).

Q. Look at AB76 - 80, What is this?

A. This is proposal of the joint venture. This
is a letter written in HCC's office based on
our discussion. He had not accepted the
proposal here. It is merely one possibility.
My reply is at AB80. I accepted in general
the contents of the proposal. I signed the
amendment at AB8l. I can't recall when I
signed AB8l. This document AB81 was signed
before we backed out of the joint venture on
that day.

The dinner party was before we had seen the
fabrication taking place at .Jurong. If I
knew of this fabrication at Jurong I would
not have gone to the dinner party. ABS8l

was signed before we discovered the
fabrication. When we discovered the
fabrication Mr. Lew, the first deft. had gone
to Japan. On his return he wrote AB85. AB80
and AB8l were agreed as to what was discussed
in the negotiations. It was not a final
agreement between the parties.
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(cont'd)

The dinner was not to celebrate the
successful conclusion of the discussions and
the consequent agreement. It was a normal
dinner as Mr. Lew was leaving the next day
for Japan.

I agree at the dinner I was informed by the
first deft. and Sunny Choo that they were
leaving the next day for Taiwan and Japan.

I see AB8l. I can't recall who brought up

the amendments. It could have been done by 10
Mr. Hernandez. Mr. Hernandez told me that he

had written to the defts. AB82 after the

discussions. Mr. Hernandez gave me a copy of

AB82 after he had written it. I wrote AB83

and I had seen AB82. I agree there was this

meeting referred to in AB83. after Mr. Lew

had gone to Japan.

I agree my company had decided to'incorporate
a local company.

I see AB99. This I see is dated 20th May 1978. 20
This was after the meeting referred to in

AB83. I gave instructions to Mr. Hernandez

to have this company incorporated. This is not

the joint venture company envisaged in an

earlier discussion. This was after the

meeting referred to in AB83. We had to do

this as the defts. were sitting on our stocks

and refused to give them to us.

Put that long before the 20th May you had
instructed your solicitor Tan Kay Bin on this 30
matter?

No. As far as I recollect the name was thought
of by HCC when we were thinking of the joint
venture.

Put the name of the joint venture company is as
at AB71?

Our name and logo were reserved for us. The
defts. did not inform me of the joint venture
Co.'s name or proposed name.

Look at AB75? 40
I agree the name is mentioned there. If I had
noted this letter carefully I would have known

of the joint venture Co.'s proposed name.
Adj to 10.30 a.m.
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Thursday, llth February 1982

Hearing resumed.

Parties as before.

PW3 B. Merten, ofa.

Xxd. (contd.)

The joint venture Co.'s name was suggested by

me besides others. I can't remember now all the

other names suggested. I say various names were
suggested before we agreed on this name.

Q. Well before 20.5.78 you had the intention
of setting up your own company in S'pore
without the participation of the defts?

A. No.

Q. When did you give instructions to Mr.
Hernandez to form the new Co.?

A. After the visit to Jurong with Mr. Hernandez.
I can only say when I gave the instructions

for the new Co. to be formed. I can't say
when it was incorporated. I shall give my

In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence

No. 9 - PW3
Birger Merten
Cross-
Examination
11th February
1982

(cont'qd)

approval for solicitor to give evidence as to

when I gave instructions for the formation

of this Co.

Q. Put when you first came to S'pore to see the

defts. they took you around to give you an
idea of what the market possibility in
S'pore was like - July 772

A, This is so. I agree according to me there

could be very interesting business to be done.
I estimated that the turn over would be about

$2m to $3m per year. It was based on the

volume not on the S'pore market alone but on

the Far East market. It could have been

achieved even without the cooperation of the

defts.

Q. If that was so why was it necessary to
appoint the defts as distributors and also
enter into a joint venture?

A. We appointed HCC in S'pore as our distributors
to have stock supply source in S'pore. We had

to join with a Chinese company to be in the

market.
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(cont'd) -
Q.
A.
Q.

I put it to you that from the very beginning

your intention was to make use of the defts.

until such time as the market was established
in the Far East and you will then throw them

out?

I deny this for we had good intentions from
the very beginning.

From the beginning you were behaving less than
a gentleman with the defts? Look at ABl0?

This example in ABl1O0 is not accepted. We have
stated the facts of this case.

Put that you were not supposed to go directly
to NOL as they were the defts' customers.
Because the agreed course of business between
you and the defts was that NOL could place an
order through the defts who were either to
sell directly ex stock or place their orders
through you thereby earning the 8%?

We had already deals with NOL before the defts
took me to them in July 77. Secondly, we were
dealing with NOL for orders for two ships built
in Japan. We want a distributor here but not a
sole agent for complete ship set. We had been
enquired to by NOL directly in S'pore. NOL

was making a direct order to us for supply in
Japan. Defts were trying to secure the order
in S'pore and supply the goods from S'pore to
Japan. This was a case the client ordered in
bulk and we supplied direct to client in Japan.

In this case NOL complained of the very
exorbitant prices guoted by the defts. So they
wanted to place a direct order r direct
shipping to Japan. We guoted directly and got
the order directly.

I visted NOL not on my first visit but on a
subsequent visit.

I had an inquiry from NOL in Spain. As a result

of that I saw NOL here on my visit to S'pore.
I quote direct to them for shipment to Japan.

They were quoting 40 to 50% over our list prices

ex Spain. HCC's prices were from stocks
purchased from the pltfs.

Your agreement with the defts was that you can't
take any direct orders from the defts' customers

in S'pore?
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This would only apply for orders where the
customer wants spare parts. If the order
is for a complete set for a ship then we
quote direct to the customer. If it was
for supply in S'pore we would have
contacted the defts and they would have
got the 8%.

The defts demanded an immediate reply to
AB10 and your reply is at ABl1l?

In ABll you have referred to the defts as
our agents. 1Is it correct that the defts
are your agents and not your distributors?

This telex was written by a commercial
clerk and it is common practice to use the
term "agents" generally.

What is the distinction between an agent
and a distributor?

We have distributors all over the world
without being our agents.

Adj to 2.00 p.m.

2.00 p.m. Hearing resumed.

PW3

Q.

B. Merten xxd. by Mr. Cheong contd.

There was a meeting between you, Mr.

Hernandez and first deft with two others at

the defts' office on 15.1.78 in the after-
noon??

Yes.

The purpose of the meeting was to settle
the sole agency of the defts.?

No. The purpose was to promote the market
outside S'pore in the following months and

the possible extension of the territories for

the future.

Look at AB20-21. These are the minutes of
that meeting which took place?

It is a unilateral representation of what
took place at the meeting. All that I say

is we do not agree with the minutes on this

special feature.

47.
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(cont'd)

Refers to purpose as stated in AB20.

That subject of sole agency was discussed
but nothing was agreed at this stage. They
were our distributors still and would get 8%
commission on all orders booked by them.

Sub-agency was also discussed but not agreed
on at this stage. We did not agree to the
defts appointing sub-agents.

Para. 3 was agreed but as our distributors.

Para.4(a) agreed but not the last sentence. 10
Para.4(b) This is correct.

Para.5 is correct.

I agree Mr. Hernandez has signed it as having
seen it.

Is it correct that Mr. Hernandez has authority
to agree to documents in your absence?

No. If the defts wanted it approved then he
would have to send it to me in Spain for it to
be approved by me.

I see AB9. Mr. Hernandez has signed it. He 20
signed this as Asst. Director on behalf of the

pltf. Co. I don't remember when Mr. Hernandez

sent a copy of AB.20-21. We had received it

but it had been superseded by telephone

conversations we had. I had already pointed

out in telephone conversations with the first

deft. that AB20-21 was not correct. We spoke

to each other in English.

Look at AB24. You were told of this by the

defts about the announcement and a copy of the 30
advertisement was also given to you to sign.

Did you object to the wording of the

announcement?

No. I paid half the advertising costs.
Commercially we were happy with what was stated.
We did not take it seriously. We understood it
as a normal commercial promotion of goods.

I agree with para.l of AB7. The area which the

defts were our distributors was at the beginning
S'pore only. For other areas as and when they 40
placed their orders we would decide whether they

were entitled to commission or not.

If that were agreed, why should the defts agree
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to spend a lot of money to enable Mr.
Hernandez and his staff to travel and
market your products in the Far East and
SOE.A.?

Mr. Hernandez went to investigate the
orders of the defts in those areas.

I see ABl7. Mr. James Khoo went on behalf
of the defts to make a market study. I
don't recall if Mr. Hernandez and Mr. J.
Khoo made many visits to these places.

I agree we received and executed an order
for the fitting of two vessels at Fukuoka,
Japan.

All that I know is that we sent an engineer
from S'pore to Japan to study the shipyard
there and make the recommendations for the
supply of our goods to their requirement.

Put that Mr. Hernandez was sent there by the
defts in connection with the order?

I do not know about this but I can't deny it
if they had done so.

Put that you knew about this and you are not
denying it because Mr. Nishikawa is now in
S'pore and he will give evidence?

In this case we have granted the defts their
commission. I can't see what they are
complaining about. I have not written to the
defts yet that I agreed to pay this
commission.

What is the total value of this order?
I can't remember now.
Put it is over $1lm?

No. It is less than 400,000/= DM. I agree

In the High
Court

Notes of
Evidence
Plaintiffs'
Evidence

No. 9 - PW3
Birger Merten
Cross-
Examination
11th February
1982

(cont'd)

the defts were entitied to 8% commission on this

order as agreed later.
initially.

It was not agreed
This agreement was reached after

the agreement with the defts had been breached.

Defts breached the agreement by fabricating
our goods without our permission. We gave

them permission for one order and only for one

item in the order.

(Two telexes put in by Mr. Cheong dated

(1) 13.3.78
(2) 6.4.78

- D5 and
- D6 )
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(cont'd)

In D5 we authorised the manufacture of the
item BT-5 (36T).

Even in March to your knowledge the defts had
been manufacturing these parts to service your
customers?

We gave special powers to make these parts - -
lashing bars according to our specifications.
It was a very simple part. Then there was a
similar situation where we gave permission
BT-2.

Is the situation in D5 one of those frequent
situations in which the order cannot be
satisfied because a few parts are missing?

This is so.

In fact the defts manufactured those missing
parts at a loss to merely satisfy the order?

I have no knowledge of this. I did not give
them any permission.

Has Mr. Hernandez ever told you of this?
I don't recall.

When the defts manufactured these parts they
were not doing them secretly and fraudulently?

We had no knowledge of this at all. We were
suspecting them. We were not told about it and
we never gave them permission. In the cases
where we saw them manufacture parts we may have
given permission on certain terms depending on
the situation and the circumstances.

If the defts had manufactured a complicated
part because it was urgently required would
it have caused the pltfs loss?

Of course.

I see D6. Here again we agreed to allow the
defts to manufacture the parts. This is a
situation where the part required was BT-2 a
similar rod as in the other case. These were
the two occasions where we allowed the defts to
manufacture.

You recall that the stock cards and the

quotations from S.S. and Jurong Alloy were kept
away from Mr. Hernandez?
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A. That is what I was told. In the High
Court
Q. Did you instruct Mr. Hernandez to make a Notes of
statutory declaration in Oct 19787? Evidence
Plaintiffs'
A, I do not recall. Evidence
Q. Did Mr. Hernandez tell you in March 1978 gg; Zr-MgZien
that he instructed a general clerk by the Crogs-
name of Angela Tang (id.) to produce for Examination
his inspection a stock list of the goods 11th Februar
held by the defts on consignment for the 1982 Y
pltfs.? (cont'd)
A, I know nothing about this.
Q. Put that the stock list of the defts was
readily available to Mr. Hernandez?
A. I was told this was not so and so he had to

procure it by a special way. It was not

available to him. He did not tell me what
was the special way he employed to get this

stock list.

Adj to 10.20 a.m.

Friday, 12th February 1982.

PW3

Hearing resumed
Parties as before.

B. Merten, ofa.

Xxd. by Mr. Cheong contd.

12th February
1982

I see this gentlemen. He is Nishikawa (id.)

I agree he was introduced to me in S'pore by the
first deft when I came in Jan 1978. He was working
with another company and doing some general
business with the defts. not as a sub-agent of the
defts.

I deny the plﬁfs. secured the Fukoka order through
this gentleman.

Q. Have you ever sent Mr. Nishikawa any telexes
promising him a commission for the Fukoka
order?

A. I don't recall sending any such telexes. I

did not meet Mr. Hernandez in Madrid in Oct 81
just before this trial. I caused a statutory
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(cont'd)

Re~-
Examination

declaration from Mr. Hernandez to be put in
in Oct. 8l. Mr. Hernandez was threatened in
S'pore and he was not prepared to come to
S'pore.

There was a general fear in Mr. Hernandez's
mind and he made no specific complaint.
After 20th May 1978 when our new company was
incorporated Mr. Hernandez was the Mg.Dr.

As far as I can remember he remained as Mg.Dr.
till Nov 1978. He left because he was
threatedned by HCC.

The house where he was living with his wife
and children was several times invaded. He
has been to the police but there was no
physical pressure there and so they could
not do anything.

I am not fabricating this to explain why Mr.
Hernandez is not here.

Rxd. by Mr. Elias
I see D5. I see the ref. No. 0/1030-3-78.
I see AB45. This refers to the same ship.
I see AB53. Ref. No. 0/1027-3-78. I compare it to

AB55 first para. there. These two telexes refer to
a feasibility study and not to an actual case.

Q. Look at D67?

A. The ref. No. 0/1046-378
I see AB59. The ref. No.
AB59 is a reply to D6.
We gave them permission to manufacture lashing
bars; in this case BT-2.
I see P9, pages 7 and 8.
In page 7 we have BT-2 Model 131l.
In page 8 we have BT-5 Model 136.
In D6 there is a reference to a spreader. The
spreader mentioned there is one which we had
supplied to the defts on consignment. It had
been sold.
It should have been billed in the name of Inter
but it was billed in the name of HCC. I am
complaining there about the billing of this
spreader.
I seeAB59 and para.2 there.
the money.
This spreader is not locally manufactured.
I see AB20 para. 3 there.
New construction refers to new construction of
ships.
I see AB96.
yet.

is the same as in D6.

I am asking for

The $2m facility has not been built
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I see P.10. I see the Profit and Loss A.c.
ending June 79.

The nett loss is $133,264.
June 1980 - made a loss of $48,490/=.
loss is $181,754/=.

Mr. Hernandez as Asst. Dr. was not on the Board
of Directors.

In the year ending
Total

Mr. Elias applies to put in two affidavits by
Hernandez as he is not available here. It was
disclosed in the affidavit of documents.

Mr. Cheong.

I object to its admission.

Ct. Application refused.

The Fukoka order is worth about 400,000 D.M.

- Plaintiffs' Case -

"Sole agent" is not a legal term.
An agent is an

In the High
Court

Notes of
Evidence
Plaintiffs’
Evidence

No. 9 - PW3
Birger Merten
Re-
examination
12th February
1982

(cont'd)

An agent in commercial terms - there are different

connotations given to this and must be determined.

What defts say appears in page 9 of the Pleadings
para. 3.

We agree that from Jan 78 para. 3(a) and (b)
apply - as in para. 7(a) and (b)

(c) We don't agree to part of para. 3 at page 10.
This they say was arrived at by an oral agreement
on Oct 25, 1977 at Madrid. What were the

territories to which it applies, S. Malaysia & H.K.

or F.E. & S.E.A.

Mr. Elias to comment on this later before he
closes the pltfs.' case.

3.00 p.m.
Ct. Additional Agreed Bundle marked ABl-

22,

PW3 recalled (resworn)

B. Merten, xxd. by Mr. Cheong

Q. When you filed these AAB why didyou leave
out T1077?

A. It is difficult to trace them. As I traced

them I filed. This was not traced earlier.
I agree my bundle of documents started with
Ti102. I can't trace T1l0l. They are not our

53.
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No. 9 - PW3
Birger Merten
Recalled
Further
Cross~-
Examination
10th May
1982
(cont'd)

l1lth May
1982

documents. I have no idea where T104 is. I
say to the best of my knowledge this is all

we have relating to this matter - AAB 1 - 22.
I don't know what T10l relates to.

Similarly I also don't know what T104 relates
to. Similarly I do not know what the T
documents set out in AABl - 22 relate to.

When the request for these documents were made
my people at my office traced these documents
which I have now produced. I was only told of
the request for T105 this morning. I have
brought with me all the documents that I found.
From my records I say

(1) For one ship set the value was
US$83,498.97

(2) For the two ships set the value was
US$88,589.51

T102 the value C & F is valued US$15,036.07.
I am prepared to pay 8% on the FOB price.

I am prepared to pay 8% on the following two
amounts: -

U.s. (1) 83,498.97

(2) 88,589.51
The only documents not in AAB 1 - 22 are

T107 for the amount of US$3,996.00

and T105 " " " 160.00
Us$4,156.00
Q. Take the case of T106. Total value is C & F
97,652.907?
A. Yes. AABll US.$69,502.90

Adj to 10.30 a.m. tomorrow

Tuesday, llth May 1982

Parties as before

Mr. Elias hands up AAB repaged

AABl-22 and this really is the old AABl1-22 but
pages rearranged and repaged.

PW3 B. Merten (ofa)

Xxd. by Mr. Cheong (contd)
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Mr. Cheong: From the invoices produced we have In the High
agreed that the total sum is US$221,058/=. Court
This is the value of the invoices in AABl -

22 and 8% on that value is US$17,684/=. Notes of
We have given discovery to the pltfs and Plaintiffs’
they have now no objection to my Evidence

questioning Mr. Merten on this matter. No. 9 - PW3

Q. Look at this document? Birger Merten

Recalled
A. I have not seen this document before but g;g;gfr
the person who recorded it is Mr. Hernandez. Examination
The attachments to this letter are AB41l &
ABR42. 11lth May
1982
'
Q. Was there one telephone conversation (cont'd)

between Mr. Hernandez and you as mentioned
in this letter?

A, I can't say if it was in March or April. The
telephone conversation was reporting the
irregularities found by Mr. Hernandez.

Q. Does this letter speak about any
irregularities?
A, No. It was confidential matter which was

told me during the telephone conversation.
Q. Did you receive the letter in your office?

A. I don't remember receiving this letter. I
could have signed this letter or I may have
been out and other people in my office may
have handled this matter.

(Refers to N of E page 9E ...

Q. The first time you knew about these
irregularities were in May 78 when you were
shown these documents?

A, I was told over the telephone before May about
the irregularities of HCC by Mr. Hernandez.
The suspicions there giving out samples of
our original parts without his permission to
get an offer from the founderies for turning
them out. He said he could prove it for the
time being but would get the documentation.

Q. I suggest that you are fully aware that your
last evidence in court is untrue?

A, I deny that.
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{cont'd)

Further Re-
Examination

Q.

And in order to get round that you have to say
that you did not receive it?

No. I would classify this letter as a
confidential letter from Mr. Hernandez.

And yet it is not expressed as confidential

with a carbon copy to HCC and using HCC's letter
head?

(This was from HCC's file)

The real information is contained in the
telephone conversation I had with Mr. Hernandez.

Letter marked D7.

Put the confidential letters between you and
Mr. Hernandez were in Spanish?

No. They were in English.
The telephone conversation on confidential
matters was in Spanish.

The defts had complained about the
correspondence in Spanish between the two of
you?

Only some telexes and telephone conversation
were in Spanish where it was confidential
matters between Mr. Hernandez and me.

Rxd. by Mr. Elias

Q.

A.

The first order in AAB is dated 30.8.78?

No orders were received from Fuk before the
agreement with defts in May 78. Before 20

May 78 all that we had was information from Mr.
Hernandez about two ships being built in Japan.
After 20 May 78 Mr. Hernandez went to Japan.
And an engineer from F. Shipyard was met in
Europe to conclude the technical scale exactly.
Following the discussions in Europe with our
men we had to send our engineer to Japan and
he concluded the order. I say HCC had made no
contributions at all.

During the period May 78 until Oct 78 we had
negotiations with HCC for an amicable way of
cancellation of our relationship.

During these negotiations we accepted to pay
them a commission on this order for compensation
reasons before they would give us back our
stock. I have so far paid no commission to
anybody in respect of this order.
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Defendants' Evidence In the High
Court

No. 10 Notes of

Evidence
Defendants’
Evidence
No. 10 -DWl
Mr. Cheong - wants to call a few of his Tan Kay Bin
witnesses who are here specially for the case. Examination
12thFebruary
Mr. Cheong calls 1982

DW1 Tan Kay Bin

DW1 Tan Kay Bin, a.s.

I am an advocate and solicitor of the
Supreme Court of S'pore. In 1978 I was instructed to
incorporate the Co. - Inter Equipos Navales (Far
East) Pte. Ltd. - name as in AB97. I first
received instructions to find out if this name was
available for incorporation - was on 16.3.78. That
was the day I wrote to the Registrar to find out
if this name was available for registration.

Q. Who gave you these instructions?

A, Two persons (1) Mr. James Khoo and (2) Mr.
Vincente Hernandez Sanchez.

Q. Look at AB97 - 99. The date of all the
document is given as 20 May 1978?

A, Yes.

Q. Can you confirm that the three persons

mentioned there signed them on 20.5.787?

A, The only document signed by the three
persons is the document 99. They signed this
document on the afternoon of 19th May 78.
These gentlemen came to my office to sign
AB99 - I confirm that.
(Refers to his file)
On 3rd April 1978 the Registrar of Companies
wrote and confirmed that the name proposed
was available for registration. I wrote on
13.4.78 to Mr. James Khoo that the documents
were ready for signature and to request him
and Mr. Sanchez to call at my office and sign
the documents.

Xxd. by Mr. Elias Cross-
Examination

Q. Were you also the solicitor for HCC & Co.?

A, I have never acted for HCC.

Q. When did you first see Mr. Merten?
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No. 10 - DWl
Tan Kay Bin
Cross-
Examination
12th February
1982
(cont'qd)

A. I first saw Mr. Merten on 19.5.78.
Xd. by Ct.

AB99 was prepared much earlier than 20th May 1978.
Initially the subscribers to this Co. were to be Mr.
Khoo and Mr. H. Sanchez. Towards May I was then
instructed that there would be three subscribers
instead of two.

That the third subscriber would be Mr. Merten.

Q. Who told you this or when?

A, This was told to me by Mr. Khoo and Mr.
Hernandez and I can't remember the date.

It is possible that the particulars of Mr.
Merten stated in AB99 were given to me on that
day when he signed AB99.

The letter to the Registrar to incorporate
the Co. submitting the documents was dated
19.5.78 was deferred till 20.5.78 as there
was no time on that day.

I have no attendance or other record that Mr.
Merten attended on me on 19.5.78. I would
say it was 19.5.78 when they attended on me
and signed AB99 otherwise my letter would
not be dated 19.5.78.

(Released)
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Defendants' Evidence

No. 11

DW2 Angela Tan Gar Keow

DW2 Angela Tan Gar Keow, as..
Blk 19, No. 197-F Tampines Way, S'pore.

I am a clerk employed by the defts and I
was so employed from Feb 1978.

Q. Was it your duty or part of your duty to
keep and record the stock cards of the
defts.?

A. Yes.

Q. In 1978 when you were employed there you
came to know one Mr. Hernandez?

A. Yes.

Q. Do you know what Mr. Hernandez was and what

he was doing there?

A, I know that he was sent down by Inter
Equipos Navales in Spain as a technical
adviser to the defts.

Q. Did he have an office at the defts.' office

at Kallang Place (138 Kallang Place)?

A. Yes.

It was part of my duties to take instructions
from Mr. Hernandez. The stock cards were
kept just next to Mr. Hernandez's office.
They were kept in a room. The door of that

room was not kept locked all the time.

The stock cards were kept in a cardex tray
in our office. Our's is a small office and

part of it is partitioned off as Mr.

Hernandez's room. To go to Mr. Hernandez's
office he has to enter through the main door
of our office and then go into his office.
The cardex tray is not locked. Mr. Hernandez
has access to the tray any time he wants.

Q. Has he ever asked you to produce the cards

for his inspection?

A. Yes.
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Angela Tan
Gar Keow

Examination
12th February

1982
(cont'd)

Cross-—
Examination

Re-
examination

Q. How many times?

A, I could not say clearly. I would do as and
when instructed by Mr. Hernandez.
I see AB37 - 40. I can recognise these cards.
This is not a card indexbut this is a stock
report. This is kept by me and written in my
own handwriting. The remarks in the remarks
column were written by me.
Mr. Hernandez had asked me for these stock
reports. I gave them to him. 10
I got them from the cabinet inside Mr.
Hernandez's room. This cabinet was not
locked. When he asked for these stock cards
I did not consider his request unusual.
I have never been told by the defts not to give
Mr. Hernandez these stock reports when he
wants them.

Xxd. by Mr. Elias

I would normally prepare the stock reports and hand

them to Mr. Ong and Mr. Ong hands these reports to 20
Mr. Hernandez. I have no idea what Mr. Hernandez

does with these reports. There were days when Mr.
Hernandez was not in S'pore and was away from

S'pore. All that I know is that I prepared these

stock reports. Normally three copies of the stock

reports are prepared by me. One was kept by Mr.

Ong, one to Mr. James Khoo and one to Mr. Hernandez.

Mr. Ong did the distribution. I don't know what

each of them does with it after looking at it. Mr.

Ong's copy will be in the stock position file. I 30
prepared the documents for the stock cards. I would
prepare the stock reports once a month. Each stock

report would be about four pages. The stock report
prepared in early March would show the stock

position at the end of Feb.

The physical stock is kept in the warehouse

adjoining our office. Storekeeper has keys to the
warehouse and has access to them.

Rxd. by Mr. Cheong
Mr. Hernandez has also keys to the warehouse. 40
Adj to 2.15 p.m.
2.30 p.m.

Hearing resumed
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No. 12 Notes of
o ) ) Evidence
DW3 Ninji Nishikawa Defendants'’
Evidence

No. 12 - DW3
Ninji Nishikawa

1-30 Tahome Kitahorie Nishi-Ku, Osaka, ?giﬁlgzgiggr
Japan. I am the Mg. Dr. of a Japanese Co. by 1982 Y
name of Dai-Ishi Kocki Co. Ltd.

DW3 Ninji Nishikawa, S.s.

Before 1978 I have business dealings with the deft.
Co.

In Jan 1978 I came to S'pore to visit the defts
(HCC). My Co. in Japan were the suppliers of goods
to HCC. While I was here I was introduced by first
deft to Mr. Merten (id.) 1

I was told by Mr. Merten the pltfs were the
suppliers of container equipment to the defts and
their customers. I was told the defts were the
agents of the pltfs. I can't remember who told

me this. Many persons told me so. The first

deft told me about this also. I did discuss with
Mr. Merten about lashing chains for containers.
When I returned to Japan I tried to secure orders
for container equipment - from all the shipyards in
Japan.

Q. Did you have in particular receive an inquiry
for the mnstruction of two vessels requiring
container equipment to be built at the
Fukoka Shipyards?

A, Yes. Having received the inquiry I tried
to contact the defts.

Q. Did the defts on hearing from you send any-
body to Osaka?

A, I received quotations from Inter Spain.
Before I received the telex from Spain I
received a small telex from S'pore under Mr.
James Khoo's name. I can't remember 100%
but remember James Khoo saying that he got
trouble with the defts. Mr. James Khoo sent
an inquiry to Inter Spain and I got the
quotation direct from Inter Spain.

I can't remember if Mr. Hernandez came to

Osaka.
I sent the inquiry about the Fukoka project
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No. 12 - DW3
Ninji Nishi-
kawa
Examination
12th February
1982
(cont'd)

to the defts.

Mr. Hernandez came to Osaka to go to the

Fukoka shipyard. I can't remember when this

was.

Mr. Hernandez came there the same year I

started my Co. I started my Co. in 1978 March.

My Co. was dealing in shipping building

equipment. We were exporting shipping

building equipment from Japan.

Mr. Hernandez went to Osaka after I came to 10
S'pore in Jan 1978. I can'tremember how long

after Mr. Hernandez came to Osaka. I met Mr.

Hernandez at Osaka airport.

Fukoka Shipyard is in Nagasaki city. We paid

Mr. Hernandez's air ticket to Japan. I took

him to Fukoka Shipyard to get the order for

Inter. I expected to get a commission from

Inter. Inter agreed to pay me a commission.

I received a telex from Inter in Spain. Mr.

Merten sent only the telex. 20

(Mr. Elias undertakes to produce the invoice
from Inter to Fukoka regarding this job).

(Mr. Nishikawa was to give some idea of the
value of the work at Fukoka)
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No. 13 Notes of
Evidence
DW4 Roy Chua Keng Loy Defendants'

Evidence
No. 13 - Dw4

DW4 Roy Chua Keng Loy, a.s. Roy Chua

I am an advocate and solicitor of the giggiﬁgzion
Supreme Court here, living at 25 Jln. Merlimau, 12th Februar
S'pore. I am a solicitor of the defts and my 1982 Y

firm has been the solicitors for the defts for
some time.

Q. Were you asked by the first deft and one
Sunny Choo to accompany them to Spain?

A, Yes. We flew from London to Spain on
22.9.77. We were in Spain from 22.9.77 to
25.9.77. We were in Madrid for three days.
In Madrid I met Mr. Merten (id.) and we were
also introduced to a Mr. Hernandez. During
the time we were in Madrid we were taken
around to the office of the pltfs. and their
factory. During our stay in Madrid
discussions took palce between Mr. Merten of
the pltfs and the first deft representing the
defts regarding the defts' appointment by
the pltfs as their distributor and sole agent
in S'pore. These discussions took place in
the pltfs' office in Madrid. The language
used between Mr. Merten, Sunny Choo and
myself was English. The first deft used the
Chinese dialect Hokkien to communicate with
me. At times I or Sunny Choo acted as
interpreter for the first deft in his
discussions with Mr. Merten. I am conversant
with the Hokkien dialect.

Q. At the end of the discussions was there any
form of agreement?

A, It was orally agreed between Mr. Merten for
the pltfs. and the first deft for the defts
that the defts were appointed sole agent of
the pltfs for a period of two years
commencing from January 1978. It was agreed
that the defts would be paid commission of
8% based first of all (1) on direct sales
from consignment stock to be carried by the
defts in S'pore. 1In fact there were
discussions about supply to the defts of
stocks on consignment basis. The amount of
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Examination
12th February
1982
(cont'd)

consignment stock was not stated then. Not

all goods to be supplied by the pltfs to the
defts were to be on consignment basis. The
amount of the stock to be supplied on
consignment basis were to be determined by

both parties after the pltfs' delegate Mr.
Hernandez had arrived in S'pore. So the 8%

was to be on sales from these consignment
stocks. The position as I understood it was

the defts were to sell the goods on behalf 10
of the pltfs and they were to get 8% of the

sale price as their commission. The second
category was the defts were entitled to an

8% commission on any confirmed order executed

by the pltfs through the defts. 1In other

words if the defts received an order for the
pltfs and that order comes from a S'pore
customer or any other customer in any part of
the world and it resulted in the pltfs supplying
the goods then the defts wouldbe entitled to 8% 20
of the value of that confirmed order. 1In this
case the price will be fixed by the pltfs.

The third category where the defts were
entitled to 8% was on the price of any
confirmed order that comes from the Far East

or any of the Asean countries irrespective

of whether the confirmed order was made through
the intermediary of the defts or not.

If the order comes from the territories within
the defts' agreement then he is entitled to the 30
8% commission on the order.

It was envisaged that the deft Co. would have
to incur expenses in promoting the products of
the pltfs after their appointment and then they
will only sell the pltfs' products for the
duration of the appointment.

I understood the limitation of territory was
only as far as the third country was concerned.

It was agreed that the pltfs would send Mr.

Hernandez to be stationedin S'pore and the 40
maintenance of his stay in S'pore would be borne

by the defts. It was kept at that. The details

were to be worked out subsequently.

In the first category the goods were not
consignment stocks but stocks of the defts that
he can sell them at whatever price he chose to
sell them.
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When the defts buy direct from the pltfs In the High
then no commission arises. The defts Court
get the best price they were able to

fiat Notes of
negotiate. Evidence
t
; Adj to a date to be fixed by g:igggigtg
the Registrar ; No. 13 - DwW4
Roy Chua
. _ Keng Loy
Suit No. 1092 of 1979 (Part-Heard) Examination
12th February
Between 1982
L}
Inter Equipos Navalas S.A. Plaintiffs (cont'd)
aAnd
Lew Kah Choo & 3 others Defendants
Coram: T. Kulasekaram J.
NOTES OF EVIDENCE Cross~-
Examination
Monday, 1l0th May 1982. 10th May 1982

DW4 Roy Chua Keng Loy, ofa.
Xxd. by Mr. Elias

I went to Spain both as a friend and a legal
adviser. I was called to the Bar here in Feb 1968.
In Sept 77 I was a member of the Bar of 94 years'
standing. If I was instructed I was capable of
drawing up an agreement which was arrived at
during the meeting. I did not advise my client
to have such an agreement recorded in writing. I
did not receive any instructions to reduce them
into writing.

Q. Did you advise them to have a proper
agreement drawn up at the end of the meeting?

A. I did not advise them because my understanding
was that the agreement which was on very broad
terms would be reduced into writing after both
Mr. Hernandez's and Mr. Merten's arrival in
S'pore in Jan of the following year i.e. Jan
78. To my mind there was an agreement on
those terms reached on 25.9.77 in my presence.
There were further details to be worked out
like Mr. Hernandez's stay in S'pore for the
duration of the agreement. These details
would have to be worked later. We had to leave
for London the next day rather urgently.
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No. 13 - DW4
Roy Chua
Keng Loy
Cross-
Examination
10th May
1982
(cont'd)

No

I suggest that in fact you have to leave for
London the next day is not a wvalid reason for
not having reduced into writing that agreement
because here you were able to repeat those
terms as in the pleadings?

As I said earlier there were other details to
be worked out and I did not receive
instructions to reduce that oral agreement into
writing.

I suggest your memory is not as clear as you
find it without attaching your integrity on
this point whether there was a firm agreement
and what those terms were?

It is clear to me that there was an agreement
and the terms were as I have indicated. The

word 'provisional' was never used during the

discussions.

I suggest even if the word provisional was not
used the intent of the parties was that what
was discussed was to be provisional?

This is not my instructions.

Look at AB5 - 7. This is letter dated 6.10.77.
Is this not inconsistent with agreement you
say was reached. Here it speaks of step by
step study of market conditions etc.?

All that is stated here was not agreed on
25.9.77.

Were you after you left Madrid consulted by
your client as to recording that agreement in
writing?

No.

Rxm.
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Defendants' Evidence In the High
Court

Notes of
Evidence
Defendants'
Evidence
No. 14 - DW5
DW5 Sonny Choo Swee Soon, as.s. Sonny Swee
living at 323H, Blk.1lll, Bedok Nord R4, Choo Soon
S'pore. 10th May 1982
Examination

No. 14

DW5 Sonny Swee Choo Soon

I am the marketing director of the H.C.
group of companies.

In Oct 1976 I was not working for the defts
Hock Cheong Co. My connection with HCC in 1976
was the setting up of the U.K. Co. called HCC
Offshore Supplies (U.K.) Ltd. of which I was the
Managing Director. My job then was the marketing
of wire ropes and fittings for ships and offshore
industries - to the North Sea o0il rigs. My job
was also to visit manufacturers in Europe and try
and represent them in S'pore and the Far East.

In May 77 I came to know the pltf. Co. through a
friend working in that Co. called Mr. W. Watson.

I sent a telex to Spain to the pltf. Co. making
certain enquiries. I had a telephone call from
Mr. Merten (PW3) from Madrid. As a result I went
to Spain. I was met by Mr. Merten. My U.K. Co.
was to be paid 8% commission on all orders
generated by my Co. I arranged to visit of Mr.
Merten and Mr. Hernandez to S'pore in July/Aug 77.
They wanted to see HCC7s set up in S'pore.

I knew HCC in S'pore were manufacturing spreaders
in July/Aug 77. In fact even before that they
were manufacturing spreaders.

During my first visit to Mr. Merten in Spain I
explained to him that the defts were buying
container fittings from Japan as well as the U.K.
and that the defts were also manufacturing
spreaders in S'pore. After Mr. Merten's and Mr.
Hernandez's visit to S'pore Mr. Merten by telephone
expressed his intention to appoint the defts as
sole agents for their products - "Inter" products
in the F.E. and S.E.A. and the defts should come
down to Spain to finalise the terms.

So on 22.9.77 Mr. Lew the first deft together with
Mr. Chua and myself went to Spain.
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No. 14 - DWS
Sonny Swee
Choo Soon
10th May 1982
Examination
(cont'qd)

A.

Can you tell us whether any agreement was
reached between the pltfs and the defts?

Yes. There was. It was agreed that Inter
would pay the defts 8% commission on

(1) all direct sales from the consignment
stock to be held in HCC;

(2) on all confirmed orders recommended by
the defts;
(3) on all confirmed orders originating
from the F.E. and S.E.A. irrespective 10

whether the orders were recommended
by the defts.

The agreement was for a period of two years from

Jan.

Q.

A.

1978.
Was there any talk about one Mr. Hernandez?
Yes. The defts would have to pay as follows:-

(1) Mr. Hernandez's, his wife's and child's
flight from Spain to S'pore;

(2) the defts will have to provide a flat
for Mr. Hernandez and his family: 20

(3) the defts were to provide a car during
Mr. Hernandez's stay in S'pore;

(4) the defts were to provide an English
speaking servant for Mr. Hernandez;

(5) the defts were to provide all travelling
expenses to visit the countries within
the F.E. and S.E.A. where HCC the deft.
Co. were agents.

Do you know anything about a joint venture?

Yes. That was in March 1978. 30

Were you in S'pore when AB76 - 80 were signed?

Yes. I was present when this document was

signed. It was at the defts' office at

Kallang Place.

Was there any celebration to mark this event?

Yes. The same evening we all went down to
Mandarin Hotel. We had champagne and
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Q.

A.

celebrated the success of the joint venture. In the High
Mr. Hernandez and Mr. Merten were present Court
at the party. Either of them did not

complain about the conduct of the defts. No;es of
: Evidence
There was no complaint at all by them. ,
. . . : Defendants
The following morning i.e., 19.5.77, first Evidence

deft and myself left for Taiwan and from
there we proceeded to Japan. While we
were in Japan on 22.5.77, at Mr. Nishikawa's Sonny Swee

. . . . Choo Soon
office (DW3) Mr. Nishikawa received a call 10th May 1982
from Mr. Hernandez. On 24.5.77 we rushed ay
back to S'pore.

No. 14 - DW5S

Examination
(cont'd)

Why?

We heard about the cancellation of the joint
venture. I drafted a telex on behalf of
first deft (AB85) to Mr. Merten protesting.

Did you see these two letters AB82 and AB83?

Yes. When we were in Taiwan the first deft
telephoned HCC in S'pore and learnt about the
first letter. We learnt about the second
letter also by telephone from Taiwan to HCC in
S'pore. First deft did the telephoning.

Can you say if there is any truth in these
two letters?

None whatever.

Xxd. by Mr. Elias Cross-

Examination
I cameto S'pore on 7.5.78.

How can you say whether anything in AB82 or
AB83 is true? When were you in S'pore?

Between Jan 78 and May 78 I was in London
and not in S'pore.

The meeting in Sept. 77 in Madrid you also
told about an agreement on five specific
points concerning Mr. Hernandez?

Yes.

Mr. Chua in his evidence said the details
about Mr Hernandez's stay in S'pore had not
been agreed?

I say that these points were agreed. I don't
know what Mr. Chua said.
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No. 14 - DW5
Sonny Swee
Choo Soon
Cross~
Examination
10th May 1982
(cont'd)

Q. Look at this letter ABS5 - 7. At AB5 last
para - "Our ideas....." Is that true or not -
only partially discussed?

There was no partial discussion in these
matters but was completely discussed and
settled.

Look at AB7. Had it to be confirmed as
stated there?

No. It was agreed in Spain and nothing had to
be confirmed. 10

Look at the penultimate para of AB7. Are you
saying this is unnecessary as there is no more
decision to be made?

That is so.

I suggest Mr. Choo that your memory about the
whole agreement is incorrect?

In what respect.

There was no agreement made in Madrid?

Yes there was.

Look at first para at AB7 - "... will be 20
extended step by step...." What hawyou to

say about this?

It does not tally with what was agreed.

You say you knew the defts were manufacturing
spreaders in July 77? Were you in S'pore in

July 77?2

I was in S'pore in March 77.

Did you in March 77 see any spreaders being
manufactured by the defts?

Yes. 30
Of what design?

I don't know the technical design. I can't say
if a complete spreader was manufactured by the
defts. I saw parts of a spreader lying around.
I saw the parts being manufactured by the defts.
I saw the welders welding those parts. I don't
know the design of these spreaders.
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Q. At that time there were no spreaders from
"Inter" in S'pore?

A, I don't know about that. I did not even
know about " Inter"” then. I have not
effected any sales of spreaders on behalf
of the defts.

Q. Did you at any time see a complete spreader
manufactured by the defts?

A, No.

Q. Could you not have written down the
agreement that was reached in Spain?

A, Yes.

Q. Then why did you not do so? It was an
important agreement?

A. Both parties agreed that after Mr. Hernandez'
arrival in Jan 78 it would be put down in
writing.

Q. Why had it to be postponed till Jan 78. Why
was it not put down in writing there and
then?

A, ( no answer given )

Q. I suggest no agreement was reached in Madrid.
It was all tentatively discussed only?

A. It wasn't so.

No Rxm.

Adj to 2.15 p.m.

71.
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No. 14 - DW5S
Sonny Swee
Choo Soon
Cross-
Examination
10th May 1982
(cont'd)
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Evidence

No. 15 - DWé6
Ong Geok Quee
Examination
1lth May 1982

Defendants' Evidence

No. 15

DW6é Ong Geok Quee

DWé Ong Geok Quee, a.s.
living at Blk. 17, No. 1l17-H, Teban Gardens R4,
S'pore.

I am now the Managing Director of Pacific
Unimas (Pte) Ltd. I was employed by the defts on
6.1.78 and I left them in Feb 8l. Before that I
worked for two years with Vosper Tonycroft as
purchasing officer. I was similarly employed for
two years with Selco (S) Pte Ltd. before I joined
the defts. I was employed by the defts as their
General Manager of the Container Lashing & Fittings
Dept of the defts. I was told my duties with the
defts were to organise the dert. I was told that I

was dealing with "Inter" products of container lashing

and fitting equipment. I was cnly to deal with
"Inter" products. I was tcld I had to work with
Mr. Hernandez the technical adviser to Inter and
one other employee who worked under me. I met Mr.
Hernandez when he arrived in S'pore on 15.1.78.

Q. There was a meeting in the defts' office on
15.1.78 at about 4 p.m. between Mr. Merten
and Mr. Hernandez for Inter, the first deft,
myself and one Mr. James Khoo?

A. That is correct. I was supposed to record the
discussions at the meeting.

Q. Look at AB20 -~ 21. 1Is that a record of the
meeting prepared by you?

A. Yes.

Q. Is there anything there which was not

discussed at that meeting?

A. No. Everything discussed is there. My
signature is at the bottom of AB2l. The other
signature is that of Mr. Hernandez. In AB21l
the words were cancelled because it was not
accurately recorded. It was pointed out by
Mr. Hernandez. This was corrected.

I see AB22. This is the correction of that
minute.

I worked with Mr. Hernandez between Jan 78 and
May 78.
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Do you have any comments about Mr. In the High
Hernandez as a technical adviser? Court

I don't think he is a gualified technical Notes of

adviser. Many times when there were gzzgig:its'
enquiries he had to send these enquiries Evidence

back tc Spain for advice on the technical
details like calculations and also for

prices before we could send the guotation gzgmgﬁgtiggee
to the client. As a technical adviser he 11th Mav 1982
should have been able to communicate (c t'd¥
directly with the client and give the on
calculations straightaway. Our business

was affected by this. I did not obstruct
Mr. Hernandez in his duties. 1In fact he was
given a free hand of running the business.

No. 15 - DWé6

I agree there were stock cards fcr Inter
products kept in the office. The stock
cards were always in the office and he had
a set of keys for the doors toc the office,
and the cabinet contains the stock cards.

Look at AB33 and AB41l. Are they not
guotations frcm S.S. and Jurong Alloys?

Yes. These are quotations from these two
foundries to obtain the price corparison
whether it is cheaper to manufacture here or
to manufacture in Spain as I was instructed
by Mr. Hernandez.

Why did Mr. Hernandez require you to obtain
these quotations?

For the future requirements in the joint
venture,

Was there anything secret in these things?

No.

Look at D7. Have you seen this letter before?
Yes. It was sent ky Mr. Hernandez to Mr.
Merten. This letter was kept in the file in

the office along with other correspondence.

Were you instructed by anybody to work out the
project costs of the joint venture agreement?

Yes. The first deft Mr. Lew instructed me to

that.
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No. 15 - DWé
Ong Geok Quee
Examincticn
11th May 1982
(cont'd)

Cross-
Examination

Q. Look at AB76 - 80, Were these documents
prepared by you?

A. Yes.

Q. Could you tell us what the overheads per
month would have been?

A. About $15,000/= a month.

Q. Were you involved in estimating the volume of
sales of Inter products for the year 19782

A. Yes. There are written records of the
estimates I made. From my estimates the
value of sales for 1978 was projected at
$55 million.

Of this amount HCC would have received
directly 15 to 20%.

Xd. by ct.

Q. What do you mean by received directly?

A, When we bid for a job we should be able to
secure the business.]

. Were you in your office on 19 and 20th May 78?2

A, Yes. I received two letters from Mr. Hernandez
and Mr. Merton one dated 19.578 and the other
dated 20.5.78 regarding the joint venture.
They are AB82 and AB83. I received those
letters. I found them very strange.

. Why?

A. We were already agreed on the joint venture
and the next day we received this kind of
letters.

Q. So what did you do?

A, On 19.5.78 when the first deft telephoned me

from Japan I explained to him the contents of
the letters. He was also very surprised.

Xxd. by Mr. Elias

There was a party to celebrate the joint
venture on 18.5.78. It was at the Mandarin
Hotel in the night. Mr. Lew left for Japan on
the 19.5.78.

I see AB82 - third para from the bottom. All
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persons mentioned there met at the coffee In the High
house that morning - 19.5.78. Jimmy Lew Court
is the second deft.

Notes of
; : Evidence
i ?
Q. Did Mr. Hernandez explain his reasons then? Defendants’
A. No. He only said he did not want to Evidence

No. 15 - DWé

participate in the joint venture and he Ong Geok Quee

would give his reascns in the afternoon.

Cross-
Examination
[Xd. by ct. 11th May 1982
)
Q. What was your reation? (cont'd)
A, To wait for the letter. I was a little bit
surprised but I did not know the reason why
he did not want to participate.
Q. What was Mr. Merten's reaction?
A. He said he may send another delegate later
on. I took it he would send another person
to replace Mr. Hernandez.]
Q. I put it to you Mr. Merten never said any
such thing?
A. I say Mr. Merten did say that.
Q. Re the meeting of 15.1.78, there are two sets
of minutes?
A, Yes.
Q. Look at ABl8, para.l - Far East and Asean
Regions?
Look at AB20 - corrected to S.E.A. Why this
correction?
A. This was corrected by Mr. Hernandez. I
recorded it wrongly at first.
Q. You refer to correction in para. 4(b) at AB2l.
That correction appears at ABl9. But the
correction at AB22 is a substituted para and
not a mere correction?
A, I say it is just the correction. The
amendment at ab22 is an addition to the
earlier minutes.
Q. I put it to you that para. 1 of the minutes is

not correct. It was discussed but no sole
agency was granted at that time?
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No. 15 - DWeé
Cng Geck Cuee
Cross-
Examination
1l1th May 1982
(cont'd)

A. That is not true. This is a correct record
cf all that took place. There is no document
in the files produced showing my estimated
figure of $55 million at the projected profits

for 1978.

Q. When did you arrive at this figure?

A. After the Lkreach.
I found the $23 million of contract in the five
months.

Somewhere around last year based on this figure
I estimated the value for 1978 $55 million.

Adj to 2.15 p.m.
2.15 p.m.
Hearing resumed.
Xxd. by Elias contd.

On the basis of the first five months of 1978
I estimated that $55 million wculd ke the quotations
that HCC would be making for the year 1978.

During the first five months HCC studied projects
to the value of $23 million.

Of these in some cases HCC did not even make a
quotaticn. In the first five months the total value
of work secured by HCC was below a Million dollars.

Working on the agency the profit would be 8% of the
work actually secured and done i.e.8% of $1 million
for the five months in 1978. I produce this
document, marked D8. It is working paper showing how
I arrived at $23 million for the first five months

of 1978.

Q. Look at items 1001 to 1027 of D82 I put it to
you only two items resulted in firm orders, fiz.
1008 for $13,318.71 and 1012 for $14,437.50. Do
ycu agree?

A. I have to go through all the documents to give
an answer.

Q. Put that for all these items the total value
quoted or estimated is $8,628,531/=? Do you
agree?

A.
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Put that it is very much less than $1 In the High

million? Court _
N Notes of
°- Evidence
. . Defendants'
Put you did not make a list of all work Evidence

secured during the first five months of

19782 No. 15 - DW6

Ong Geok Quee

_ Cross-
That is so. Examination

. . . 1l1th May 1982
So your figure for less than a willion (cont'd)

dollars is mere conjecture only?
Yes.

Look at AB33. It is addressed to attention
of Michael Lew?

I sought this quotation from S.S.Ltd. I
asked for a representative from S.S. Ltd. to
come to our office and it was I who asked for
this quotation.

Probably S.S. Ltd. was giving respect tc Mr.
Michael Liew. He may have been present at
the discussion in our office when I gave S.S.
Ltd. instructions for the quotation.

Put that if you asked for this quotation you
did this at the instruction of Michael Liew
and not at Mr. Hernandez's instruction?

No. It was on Mr. Hernandez's instructions.
Mr. Hernandez wanted the quotation for the
purpose of the joint venture. He wanted tc
find out whether it was cheaper to manufacture
here or in Spain.

But the joint venture was fcr the whole
range of Inter goods. Why quotations for only
the small parts?

It was one of the several.

Put that HCC wanted to find out the cost to
produce the parts here without buying from
Inter?

That is not so.

Look at AB4l1l. Put, this inquiry for guotation
was not from Mr. Hernandez kut from HCC?

That is not so.
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No. 15 - DW6
Ong Geok Quee
e~
Examination
1ll1th May 1982

Rxd. by Mr. Cheong

The twc files I have refer to all inquiries
for projects from Jan to May 78. Each project is
given a separate prcject number. The project
numbers are from 1001 to 1068. The second figure
there shows the month the project was started. I
have heard of the Fukoka Shipyard project. It is
project No. 1068-5-78 (in the pleadings page 11).

The papers relating to this project are not in the
file. This project was subsequently dealt with by

Inter.

Q. Are the projects in the file on-going
projects?

A. Yes. Some cf the projects may be dealt
with after the termination of the agreement
here.

Q. Are you able to say from your file how many

of the projects were dealt with by Inter
after the termination of the agreement?

A. It is not possible.
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Defendants' Evidence In the High
Court

No. 16 Notes of

Evidence

Defendants'

Evidence

No. 16 - DW7

DW7 Lew Kah Choo, a.s. in Hokkien Lew Kah Choo

’ Examination

I am also known as Michael Lew living at 11th May 1982

19 Li Hwan Walk, S'pore. I am the first deft

and the Managing partner of the deft firm. I

am not literate in the English language. Around

July/Aug 77 I was contacted by Sonny Choo (DW3)

who was then in London and he told me that he

might be able to obtain representation for the

defts from the pltfs who were in Spain. I then

instructed him to put every effort to obtain this

representation. As a result Mr. Merten (PW3)

and a Mr. Cidon visited my firm in July 77.

DW7 Lew Kah Choo

Q. Before the visit to S'pore your firm was
dealing in container equipment?

A, We have been dealing in container equipment
since 1976.

Q. And has your company been manufacturing
container parts?

A, Yes. I know what a "spreader" is. I also
manufacture spreaders. I have been importing
container parts from Japan and Britain. All
this activity was before Mr. Merten and Mr.
Cidon arrived in S'pore in July 77.

Q. When Mr. Merten and Mr. Cidon were in S'pore
did you shown them around to your customers?

A. Yes, including the Neptune Orient Line.
Subsequent to their wvisit I, DW4, DW5 went
to Madrid in Sept 1977. The purpose of my
visit to Madrid was to negotiate for the
agency for container fittings from the pltfs.
At that meeting both DW4 and DW5 acted as
interpreters as I could not speak English
properly. Representing the pltfs were Mr.

Merten and Mr. Hernandez.

Q. Was there any agreement reached between the
pltfs and the defts regarding the agency?

A, There was an agreement reached as far as I
understood it.
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No. 16 - DW7
Lew Kah Choo
Examination
1lth May 1982
(cont'd)

What was agreed. Tell us in your own words?

The agreement was that we were to receive 8%
commission for consignment stock. As far as the
Far East and S.E.A. was concerned we were to
receive 8% commission based on the business
recommended by us.

Anything else?

It was also agreed that the pltf Co. would send
a rerresentative over to S’pore.

Was there any agreement about the duration of
this agreement?

Yes for a duration of two years beginning from
l1st Jan 1978,

In return for all that did HCC agree to do
anything at their expense?

They agreed that all the travel and advertising
expenses incurred by the representative of the
pltf Co. be borne by us. We were also to
provide a car, a house and a secretary for the
said representative during his stay in S'pore.

At that meeting in Madrid we kncw you did not
reduce it into writing?

That is so.

Why did you not instruct Mr. Chua to reduce it
into writing right away then and there?

Because Mr. Merten told me through the
interpreter Mr. Chua that the agreement would
be formally signed in S'pore when he arrived
in S'pore in Jan 1978.

On 15.1.78 there was a meeting in your office
between Mr. Merten, Mr. Hernandez, yourself,
Mr. Ong (DW6) and Mr. James Khoo?

Yes. Mr. Ong acted as the person to record the
minutes of the meeting. AB20 - 21 is the record
of that meeting.

It has been suggested that your company had

been secretly and fraudulently manufacturing
container equipment parts?

This is not so.
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Q. Is there any reason for you to secretly In the High
and fraudulently manufacture those parts? Court

. Notes of
A. There is no reason for me to do that. Evidence

) Defendants'
Q. Is it true that your company has been Evidence

manufacturing some parts of container

equipment even up to May 19782 No. 16 - DW7

Lew Kah Choo
. : Examination
A. Yes that is true. 11th May 1982

)
Q. Why did you do that? (cont'd)

A, Container equipment consists of many items.
In order to complete the orders we have to
manufacture some of the parts to meet the
orders.

Q. By doing that would you enhance or damage
the pltfs' interests?

A, Of course we would enhance the pltfs'
interests. We were actually manufacturing
those parts at a loss. The reason being it
would be cheaper to import these parts rather
than have the parts manufactured here. We
were doing this merely to complete the orders
and meet the customers demands. Mr.
Hernandez knew about this. Mr. Merten also
agreed it was a good idea.

Q. Around Feb/March 1978 you werekeen on
starting a joint venture company with the
pltfs?

A, I was. There was a lot of correspondence and

negotiations leading to signing of AB76 - 80.
At the bottom of AB80 appears my signature on
the right. The other signature is that of Mr.

Merten.
Q. Did you celebrate the conclusion of this
agreement?
A. Yes at the Mandarin Hotel.
Q. On the next day you and DW5 left for Taiwan?
A. Yes. There I was informed by DW6 when I

telephoned him in S'pore from Taiwan that Mr.
Hernandez and Mr. Merten had said in letters
that they were calling off the joint venture.
I was taken by surprise that this thing should
happen. When I came back to S'pore Mr. Sonny
Choc (DW5) drafted a telex (AB85) which was
sent in my name to Mr. Merten.

Adj to 10.30 a.m.
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Wednesday, 12th May 1982

Parties as before

DW7 Lew Kah Choo (ofa)

xn-in-ch (contd.)

Q.

Between Jan and May 78 when Mr. Hernandez was
in S'pore what was the average monthly
expenditure of your container department?

About $15,000/= or over $180,000/= a year.

So if the turnover of the container department
was less than $3 million a year then you would
incur a loss?

Yes.

Look at ABLl7 dated 5.1.78? Why did the defts
send Mr. James Khoo on a market survey to the
places mentioned there?

After we had been appointed sole agent in the
Far East and S.E.A. regions we had to send our
representatives to these countries to survey
the market so that we could furnish a reply to
Mr. Merton after the survey.

Look at AB24A. That is an advertisement the
defts placed in the Sunday Times of 19th Feb
1978? Was Mr. Merten fully aware of this
advertisement before it was placed?

Yes he was aware of it.

Did he object to anything in the advertisement?
He did not.

Was a copy of this advertisement sent to Mr.
Merten with a covering letter as at AB24. 1In

that we asked for half the advertising costs?

Yes. I agree that sum was subsequently paid
by Mr. Merten.

By AB24A you describe yourself as sole agent in
the Far East and S.E.A. Why do you so describe
yourself?

Because in Sept 77 when we were in S'pore to
negotiate for the agency it was already
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confirmed that we were to be the agents in
the Far East and S.E.A.

Q. You said it was for a period of two years.
Why did you agree to a period of two
years?

A, We had to bear all the travelling and

advertising expenses. It would take at
least two years to recover these

expenses. In addition we had to provide

a car, accommodation, a secretary and

office staff for the pltfs' representative's
stay in S'pore.

Xxd. by Mr. Elias

In the meeting at Madrid I did not speak in
English but through the interpretation of Mr.
Choo and Mr. Chua. Though I did not understand
English everything was explained to me through my
interpreters. I actively participated in the

discussions.

Q. So your understanding of that meeting was
what was told to you by Mr. Chua and Mr.
Choo?

A. Yes.

Q. If you thought an agreement was reached

why did you not ask it to be recorded there
and then?

A, It was Mr. Merten's idea that the agreement

was tobe signed when he came to S'pore. The

discussion was conducted on mutual trust.

Q. But eventually it was the intention of the
parties to have a written document? Why was
it not done there and then?

A, The agreement was only to be put into

operation in Jan 1978 after Mr. Merten and
Mr. Hernandez came to S'pore.

Q. In other words what was discussed in Madrid
was to be finally decided in S'pore in
January?

A. No. All that had to be done inS'pore was to

reduce it into writing.

Q. Look at AB20.
Mr. Ong (DW6)?
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Lew Kah Choo
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(cont'd)

There it is stated the objects .... were to
finalise the. contract....?

Yes.

So up to this meeting there was no final
contract?

Yes.

It further said "the following ...... agreed

and accepted in principle"? So this meeting

was not final as the matters were accepted

only in principle? 10
Yes.

Nothing more was agreed than what is stated in
the minutes here?

All that was agreed is included in these
Minutes.

As amended by AB227?
Yes.

Put that Mr. Merten himself never used 'sole
agency' on your appointment?

He did. 20
Look at AB22, reply to para 4(a). Did you

(HCC) in fact carry stock to the equivalent of

the consignment stock?

Yes.

Did you in fact purchase stock to the value of
the consignment stock?

Yes L]

Would it be more advantageous to sell your
stock before you sold the consignment stock?

No. 30
Why not?

The container items consist of many items. We
had to comply with the customers' regquest.

Does your stock and the consignment stock
consist of the same stock?

No.
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In company stock your capital is not
involved but in your stock your capital is
involved.

Yes it would be advantageous to sell our
stock first.

The arrangement at 4(b) is to prevent
under cutting?

Yes.

Mr. Hernandez was not kept informed of what
was going on?

That is not so. Mr. Hernandez was kept
informed.

Look at AB33. This is addressed to your
attention. Did you ask for this quotation
from S.s. Ltd.?

No.

Then why is it addressed to your attention?
How do I know.

When did you first see this document?

I have not seen this document. Soon after
4th March 78 I knew about it. This
gquotation was sent to our Kallang office.

I was stationed in our office in Jurong.
Your Jurong office is a manufacturing plant?

It is a manufacturing factory.

Did you ask why a quotation of this nature
was asked for?

In the High
Court

Notes of
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No. 16 - DW7
Lew Kah Choo
Cross-
Examination
12th May 1982
(cont'd)

I was aware they wanted to check on the price.

But why?

This was to find out whether it would be
cheaper to manufacture locally or to import
these parts from Japan.

These are Inter parts? Did you ask Mr.

Merten's permission to manufacture parts in
S'pore?
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We were interested in a joint venture and we
were trying to find out whether it was
feasible to manufacture the parts locally or to
get them from Spain. Mr. Merten knew about

it all along.

How do you know Mr. Merten knew about this?
Because we had discussed this matter with Mr.
Merten. Mr. Merten had agreed that we should
get the supplies from the cheapest source.
After that Mr. Merten and Mr. Ong proceeded 10
to investigate the matter.

When did Mr. Merten discuss this matter?

I can't remember.

Put to you that Mr. Merten never discussed
such a matter with you?

He did otherwise we would not take the trouble
to check on the prices.

Look at AB45. There you asked for permission
from Mr. Merton?

Yes. 20
The reply is in AB46?

Yes. Permission was granted to manufacture of

lashing bars. Qualified permission in one of

spreaders as at AB46

Why was not permission sought for inquiry
concerning these parts?

Mr. Hernandez was aware.

Look at AB41l. Another request for gquotation.
When did you know about this?

About the same time. 30
Put that was a secret inquiry?
No. It was not a secret inquiry.

In May 78 were you manufacturing spreaders in
your Jurong factory?

NO.
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But Mr. Merten said he saw spreaders in the
course of manufacture in May 78?

That is only what Mr. Merten says. We were
manufacturing these spreaders way back in
1976. We were manufacturing spreaders on a
small scale in 1976. 1In May 1978 we were
not manufacturing spreaders.

Refer to Mr. Merten's evidence at N of E
page 10? What do you say?

The spreader parts which Mr. Merten saw
that day were actually the left overs of

unfinished products we were manufacturing in
1976. If we were manufacturing the spreader

parts in May 1978 we would not be foolish

enough to show Mr. Merten around the factory.

In the High
Court
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Cross-
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(cont’'d)

Yes you did not show Mr. Merten around but Mr.

Gan innocently showed Mr. Merten around that

day?

These spreaders were left there over a long
period - they were rusty.

Do you agree that all spreaders are not of the

same design?

I say all spreaders are of standard design.

If they were of standard design why had you to

ask for their permission.

We were their sole agents and so we had to

ask their permission. We were trying to find
out whether it would be cheaper to manufacture
them in S'pore rather than get them from Spain.

Look at AB46. What is Merten willing to agree

there?

Agree that the spreaders will be manufactured
in S'pore using Inter spare parts. The frame

will be made in S'pore but we will be importing

the other parts of Inter. All spreaders are

about of standard design.

Look at N/E page 1ll. That item of EAT3 - shown

in page 11 of P9. 1In May 78 did you have a

stock of these items EAT 3 without the Inter

mark?

I am not very sure whether we had any or not.
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Merten says on his visit to your factory in
May 78 at page 11 of N of E. (Refers to the
evidence on EAT3 at page 11 of N/E)

What have you got to say to this evidence?

These parts which Merten saw may have been
the items bought by us in 1976.

These parts are identical to EAT3 of Inter.

Are you saying in 1976 someone else was

manufacturing these parts identical to "Inter"

parts? 10

That is only what he alleged.

If you had these parts in 1976 why did you not
sell them for these two years?

I have not been able to find any buyers.

Look at AB38. There is item 211, EAT-3. 20
pieces of this item in stock - consignment
stock. Why import 20 pieces EAT-3 from Spain
on consignment if you have a crate of these
items in your factory?

In 1976 when we bought these parts they were 20
not in complete form whereas in 1978 when we
purchased these parts they came in complete

form with the hook.

Isn't the hook the most important part of that
item?

Some may make use of the hook while others
make use of the clam. I only had the clam
and not the hook.

Merten says he saw the item EAT-3, a crate of
it which includes the clam and the hook? 30

That is not so I did not buy the hooks. So
Mr. Merten's evidence can't be the truth.

Look at AB41l, Item 1. That relates to EAT-37?
I was seeking quotation for this item.

Look at AB38 - one piece was taken and sent
to Jurong Alloy for manufacturing that item?

I have no knowledge of this.
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Q. I put to you that you or the defts caused
EAT-3 to be copied without Inter's name
and those copied items were seen by Merten
at your factory in May 19782

A. That is not true.

Q. Look at this file. Does it contain items
as in the catalogue of HCC?

A, Yes. I see nine pages of photocopies from
HCC's catalogue - marked P14 (9 pages
collectively).

Q. Do you agree that theseitems in Pl4 are the

same as those illustrated in P9? Take page

1l of P9 and Pl4.

A, I agree the parts are the same. The numbers

are different.

Q. Turn over to the next page of both P9 and
Pl4 - are the items the same?

A. I agree the parts are the same but the
numbers are different.
is the same as page 11 of P9.
same as HT-2.
the same.

Q. How do the costs of your items compare with

the purchase price of pltfs' items?

A, Our price would be more. Our goods are

In the High
Court

I see page 5 of P14
EAT-3 is the
All the parts are essentially

Notes of
Evidence
Defendants'
Evidence

No. 16 - DW7
Lew Kah Choo
Cross-
Examination
12th May 1982
(cont'd)

manufactured in Japan, Taiwan and U.K. They
cost more than the purchase price of the pltfs.

Q. Then why don't you buy them from the pltfs.?

A. We are having trouble with the pltfs.
Adj to 2.15 p.m.
2.30 p.m. Hearing resumed.

DW7 Lew Kah Choo (ofa)

Xxd. (contd)
Q. In Feb 1979 in the Asia Marine Exhibition at

Hyatt Hotel did the deft exhibit his products?

A, Yes. I see P3-8.
HCC stand out at the ¢hibition.
I am the agent of Tec Container S.A.
is in the same business as the pltfs.

89.
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Q.
A.
Qo

A.

When did you become their agent? How long
before that exhibition?

Some time towards the end of 1978 - late 1978.

In respect of what territories were you their
agent?

Singapore. Nowhere else. The other companies
mentioned in P6 are not in the same business.

I remained the agent of Tec Containers for

about one year.

Why was that agency discontinued? 10
Their products were not of a popular variety.

The sales of their products were unsatisfactory.

Their prices were high.

Look at AB89 ~ 95, All these advertisements
were placed by the deft firm?

I can't recall. I accept they are so.

Was AB89 placed before or after the termination
of agreement?

I can't recall when it was.

If it was before May 78 would it not have 20
"Inter's" name or the pltfs' name?

Yes. Pltfs' name does not appear here. I agree
this advertisement would be after May 78.

Do you know when AB90 was published?
I can't recall.
What about AB91?

Feb 78 as shown in there. AB92 was July/Aug 78.
AB93 in July/Aug 78. AB95 in March/Apr 79.

So even after the termination of the contract

you were in business selling the same identical 30
goods?

Yes. Business was done on a small sale. The

goods I was selling did not have the name "Inter"

on them.

Look at P14 page 9?

That shows our factory in Jurong.
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Looks like it. Notes of
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zou Zigi Sfferlng to sell the pltfs Defendants'
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No. 16 - DW7

All the spreaders are practically the same. Lew Kah Choo

Cross-
?
What were the expenses of Mr. Hernandez? Examination
. ' . 12th May 1982
We did not pay Mr. Hernandez's salary in (cont'd)

S'pore. We paid Hernandez's air passage
and that of his wife and child from Spain
to S'pore. I can't recall the exact amount.
We paid his house rent around $600/= p.m.
He used a car belonging to HCC.

Look at AB5 - 7. Mr. Merten said at AB7 that
the business will be extended step by step
extended to Malaysian ... at para.l of AB7
and your reply at AB8?

We were granted the agency for the Far East
and S.E.A. territories.

The territories were limited to S'pore,
Malaysia and Hong Kong only?

In the Sept 77 agreement we were granted the
agency for the Far East and S.E.A.

The pltfs agreed to pay commission on
(1) direct sale of consignment stock and

(2) on every confirmed order that came
through the defts?

Yes.

But not on orders originating from the Far
East and S.E.A. regions unless it originated
from the defts?

We would still be entitled to the commission
even if not originating from us.

Pltfs' case is that the spreaders were in the

course of production in the factory in Jurong

with a view for sale by you instead of selling
the pltfs' goods?

That is not true. We did not manufacture
these spreaders at that time.
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Re~
Examination

Q.

A.

Rxd.

The items identical to EAT-3 that Mr. Merten

saw in Jurong were intended to be sold instead

of selling pltfs' EAT?

There is absolutely no truth in that statement.

It will cost more to manufacture the parts in
S'pore than to get them from the pltfs in
Spain.

At which price did you buy pltfs' EAT-3?

I don't remember the price.

(contd)

The container equipment are essentially

standard in design. I am producing copies of
various catalogues from manufacturers in Europe and
Japan (not put in as exhibits)

Puts in a catalogue from Fuji Trading Co. - D9.

Item TB-1 in D9 is identical to GTV-1l in P9 page 2.

Q.

In D9 page 3 item PH80lA is identical to what
in P9?

In P9 at page 9 the item is TP-1.

In D9 page 5 item Tensioner is identical to
what item in P9?

In P9 page 1 item GTP-1.

In D9 page 7 item FA-08-1] - to which item in
P9?

In P9 at page 18 item Model FA-2.

In D9 page 12 item Model L-5 to which item in
P9?

In P9 page 11 item EAT-3.

In D9 page 13 item LB1l2 - what item in P9?

In P9 page 11 item EAT-1.

After the pltfs terminated the agreement with
the defts did the defts try to continue the

container business?

Yes we did.
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Were you successful?

No-

Why?

On the one hand the prices were high and
on the other hand the pltfs had set up their
own company in S'pore and we are not able

to compete with them.

What happened to your container business?

We ceased doing this business some time in

1979 or 1980.

Did the defts after the break with the pltfs
in May 78 try to manufacture in S'pore any
of the items catalogued in P147?

No.

Defence Case

- Adj to a date to be fixed by the

Registrar -

93.
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No. 17

Note of
Proceedings
26th, 28th
May & 28th
June 1982

Note of Proceedings

Wednesday, 26th May 1982

Hearing resumed
Parties as before

Mr. Cheong

Ct has to decide as a matter of law what the
legal relationship between the parties were at the
material time, then the ct will have to decide
whether that relationship could be terminated at all 10
before the expiry of the stipulated period beginning
Jan 1978, i.e. before 1980. If the ct decides that
it can be terminated before that time it will have to
decide the length of notice required of the pltfs
before they could terminate it presuming the defts
were not in breach of any of the terms of the
agreement. The ct will also have to decide assuming
the defts were in breach of their duties to the
pltfs as alleged, whether their allegations were
sufficiently serious and inconsistent with their 20
duties to entitle the pltfs to terminate the
agreement as they did. The ct will next turn to
decide that assuming the breaches by the defts were
sufficiently serious to entitle the pltfs to
terminate the agreement, the length of notice
required.

The next issue the ct has to decide is if the
defts were not in breach of their duties to the
pltfs, or if the defts were in breach and those
breaches were not sufficiently serious to entitle 30
the pltfs to terminate the agreement before the
expiry of the two year period, then the measure of
damages to be awarded to the defts. And lastly, if
the ct finds the agreement was an indeterminate one,
then what is the measure of damages to be awarded
in such a case.

All these issues depend very much on the facts here.
Chronological order in which the pleadings have been
filed from time to time.

(1) The original S/C filed on 12.4.79 The claim 40
was simply for the return of goods sent on
consignment to defts or their wvalue.

(2) the defence and counterclaim was f£iled on
18.7.79 and it sets out in detail the defts'
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(3)

(4)

(5)

(6)

version of what took place - it was an In the High
agency contract. The defts have never Court
made a single amendment to their defence

and c/claim. Their evidence both oral No, 17

- . ; Note of
and documentary is entirely consistent P dings

ith their pleadings. roceea’ng
wi 26th, 28th
On the other hand when the pltfs filed May & 28th
. C s June 1982

their original reply and defence to the (cont'd)

c/claim on 1.8.79 they completely denied
any form of agency agreement as alleged by
the defts. They even went to the extent of
denying para 5 of the defence and para 6 of
the defence (at page 10 of the pleadings).

The defts gave discovery of documents on
3.11.80 and those documents are basically
those in the agreed bundle.

In the face of these documents the pltfs
must have realised that the position was
untenable so that they applied to amend their
"reply and defence to c/claim” on 31.7.81
and for the first time they admit to the
oral agreement but dispute some of its terms.

There was a further amendment applied for

on the second day of hearing on 12.11.81

when para 3 of the amended defence to the c/
claim was further amended by the insertion of
the word "provisionally" after evidence for
the pltfs had been led.

After the case was adj part-heard on

12.11.81 the pltfs demandedto know what the
defts meant by the term "Far East” in their
pleadings. The pltfs then applied by way of
s/chambers for particulars of the term "Far
East”. It was then pointed in the

statement of claim at para 2 -~ they themselves
used the expression "Far East". They then
applied to this ct on 10th April 1982 to
delete the term "Far East" and substitute the
words "the Federation of Malaysia and the
Colony of HongKong”". From this, this ct can
see the pltfs have shifted ground continuously.

(Refers to ABS5 and the pleadings - the amended "Reply

and defence to C/claim" at page 15 of pleadings
para.3 "appointed the defs to be .... in the
Republic of Sinyapore, the Federation of Malaysia
and Colony of HongKong")

It is submitted that this particular allegation is
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nothing but the repetition of the heading in AB5
which was disclosed by the defts prior to the
amendment.

From all the welter of amendments and reamendments
this ct has to decide whether there was this
agreement and if so what the agreement was. The
pltfs admit an oral agreement in their pleadings

- page 15 of pleadings para 3.

(Reads page 16 & 17 of pleadings)

Defts say they were appointed sole agents for the
Far East and Asian territories. Pltfs deny that
and say they were distributors for S'pore, Malaysia
and H.K.

If pltfs' allegation is correct then para 9 of the
amended reply and defence to c/claim would be
inconsistent because if the defts were mere
distributors they owed no duty not to manufacture
their own products which look like the pltfs.

Geographical area - refers to ABS5, 6, 7.
AB7 para 1 - step by step to be extended...

AB8 - second last para - on a step by step basis to
be extended to other territories.

AB9 para 9 is only a supplemental agreement. Defts
will bear expenses in this field.

ABl4 is an amplification of what this field is -
last para there. Again borne out by ABl7, last
para there.

AB20 - I submit is a correct record of what took
place at that meeting.

AB24 and AB24A - They paid for this advertisement
- half share. They raised no
objections to this advertisement.
The overwhelming evidence is defts were appointed
by the pltfs as their sole agent for South East
Asia and the Far East.
Page 36 of N of E supports our contention.

Defts say the agreement was for a fixed period of
two years. The pltfs deny this.
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AB9 - Re Hernandez. Defts agree to pay Mr. In the High
Hernandez's stay in S'pore for his wife and Court
child. All other things for Mr. Hernandez -

for a period of two years. Defts would want a ggéelgf
minimum period for the agency to run - for them P .
. . roceedings

to recoup their expenses etc. What is the

. . . . 26th, 28th
evidence denying this - solely the testimony M & 28th

f Mr. Merten (PW3). ay

© ) June 1982
NEl7C. (cont'q)

Let us look whether the termination was right

in law or not. Whether it was the pltfs' case

that defts had secretly caused imitations of

their products to be manufactured and offered for
sale and sold in competition to the pltfs' products.

Refers page 19 of pleadings para 9 sub paras (b)
and (c). Where is the evidence in respect of (b)
and (c) of this para.

Hernandez was not a witness here. All that Merten
said about Hernandez is merely heresay. That
evidence is relevant only as an explanation of Mr.
Merten's subsequent conduct. There is no evidence
in respect of para 9(c) - that pltfs' goodwill
suffered as a result of those allegations. We have
evidence from Ong and first deft that defts co-
operated fully with Mr. Hernandez.

(1) As to para 9(a) of pleadings if they were
mere distributors then even if pltfs did
what is alleged, still they are not in
breach.

(2) Mr. Merten held no patent rights whatever.
When somebody else produces his product and
markets it he is perfectly entitled to do so.

Secretly and fraudulently -

Mr. Elis (PWl). He came - it was recorded

in the stockcard report. They were doing it
openly. It was done on the instructions of
Hernandez. Mr. Ong said he got those
quotations on the instructions of Mr.
Hernandez. They were getting those

quotations against the background of the joint
venture. It was done as a preparatory step
towards a joint venture.

No order was placed as a result of all this
as the joint venture fell through.
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D7 - a memorandum dated 6.4.78.

Mr. Merten's evidence that he saw gquotation of
prices in May 1978.

Refers to page 9 of N of E. Mr. Merten's evidence
in AB33 and AB4l.

When Mr. Merten was confronted with D7 he said he
did not see it. I submit it effectively puts his
evidence as a lie.

The defts had all along said that once in a while
they had to manufacture small parts even at a loss
to complete the sets of an order. They do this
rather than lose the business. This benefited the
pltfs because their reputation was enhanced. If
they can manufacture these parts cheaper here why
should they not do so rather than deal with the
pltfs. There was no protection by patent in respect
of pltfs' goods.

I submit the pltfs unlawfully terminated the
agreement between the parties.

Adj to 2.15 p.m.
2.15 p.m.
Mr. Cheong

As far as the defts were concerned things were going
smoothly till the letter determining the agreement.
The reason why the agreement was determined was that
when Mr. Merten came to S'pore in July 77 for the
first time he was taken around by the defts he had
realised that there was big business to be done -

NE page 5C.

At page 32 & 33 of NE.

I say they broke the contract because they were
established now and did not require the defts' assist-
ance.

He wanted to incorporate a local Co. He went to Tan
Kay Bin his lawyer after he discovered the
fabrication - on 19.5.78. Pg. 45.

In fact Tan's evidence is that instructions to
incorporate this private company has taken place two
months prior to discovery of fabrication 16.3.78.
All along defts had been led to believe that the
joint venture company would be formed between the
parties. Tan Kay Bin (DW1l) was instructed to
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incorporate the joint venture as will be seen In the High
from AB71 to AB8l. Even as late as 18.5.78 Mr. Court

Merten on behalf of the pltfs signed the joint No. 17
venture agreement with the defts and they Noée of
celebrated this event with a champange party.

The next morning the first deft left for Taiwan ggzgeeggggs
14
and Japan. May & 28th
June 1982

This fact was known to Mr. Merten and Mr.
Hernandez. With this knowledge they acted very
quickly and sent AB82, 83 and 84 to Mr. Ong - PW6.
At the coffee house Mr. Ong and Mr. Jimmy Lew the
2nd deft and younger brother of the first deft.
they were told they would be calling off the joint
venture and letters to that effect will be
delivered to them. Refers to AB83, item 8. This
is not the attitude of a man who has been cheated
but someone who wants to call off the contract,
saying let us re-negotiate again.

(cont'd)

Fukuoka project - We are entitled to this commission.
We started the project. The pltfs came in,

completed it. We say the pltfs unilaterally
terminated the agency agreement wrongfully. If the
agreement is one for an indeterminate period then

it is terminable on the pltfs giving reasonable
notice.

Martin-Baker Aircraft Co. Ltd. v Canadian
Flight Equpt. Ltd. 1955, 2 Q.B. 556

The defts say the running expenses were $15,000/=
a month. For a year $180,000/=.

Pltfs submitted statement of accounts of the Far
East Ltd. Co. for the years 1978, 79 and 80
P.10, page 17.

The running expenses for 1 year is $224,583/=.

I say the defts are entitled to commission on
repeat orders.

(1972) 2 Q.B. 586
Roberts v Elwells Engineers Ltd. at 595.

We are claiming commission due to us from Jan 1978
to Dec 1979.

I ask for one year's commission up to Jun 79 as I
am entitled to one year's notice.

Adj.
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In the High
Court

No. 17

nOte of
Proceedings
26th, 28th
May & 28th
June 1982
(cont'd)

Friday, 28th May 1982

Hearing resumed
Parties as before.

2.15 p.m.
Mr. Cheong

Measure of damages
Refers to ABY6,
Refers to pleadings page 11 para 1ll.

Particulars. Loss of commission for two years
1.120000 less expenses of $360,000/=
for two years. = $760,000/=

The basis of this claim amongst other things based
on report AB96 which quotes PW3 as saying in its
first year of its operation the pltfs' S'pore Co.
of the pltfs had supplied lashing equipment worth
about 7 m. and this sum does not include conversion
or replacement.

Goh Ya Tian v Tan Song Gou & Ors.
(1981) 2 MLJ 317.

We gave discovery of this document on 31.10.81.
I therefore rely on 0.27 R.4.

Mr. Merten said when referring to AB96 that he had
no serious objections vide NE page 22.

We also rely on Mr. Ong's evidence that between Jan
and May 78 the defts had received enquiries for
quotations which he proceeded to deal with as
projects - contained in two files disclosed in
discovery. He quoted the wvalue of these enquiries
at $23 m. for five months and projected for 12
months at $55 m.

Based on his business experience he was confident
they would receive 15 to 20% of the inquiries

which makes the gross value to be between 7 and 11
million a year. I submit our figure tallies with Mr.
Merten's figure at AB96.

It is probable and not speculative that defts would
receive orders worth $7 m. a year.

We are claiming a profit of $380,000/= a year
against a capital outlay of $180,000/=.

The defts' claim is both reasonable and probable
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Chitty on Contract, 24th Ed. vol. 1
para 1562 page 733.

Pltfs admit conditions under pleadings page 9
para 3(a), (b) and (c).

Pltfs admit (a) and (b) but deny (c¢).

Under head (a) - as the consignment stock is with
the defts - the defts should say what the amount
of entitlement is.

Under head (b) we have no means of saying how much
is due. Can be sent to the Registrar for

assessment as was done in Robert's case, (1972) 2Q.

We havenow in our power pltfs' goods to the value
of DM76,003/=.

Damages under particular (2) in page ll para 1l
of pleadings.

Fukuoka projects admitted, the sum of $38,541/=.
Mr. Elias

Pltfs' claim is in para 4 of S/C. In that sum
credit has been given for 8% commission.

That has not been denied in the defence.
$4,695.55 not admitted by the pltfs.

Their goods are not part of our claim. They have
not proved they sold these goods.

On our claim we are entitled to judgment for full.
What was the agreement?

Two conversations - one in Madrid and the other
in S'pore. Chua recited the agreement in Madrid
as in the pleadings precisely.

Chua of his standing does not advise his client
to record the agreement. Why?

Not even an attendance note by Chua.

I say he remembers what is in pleadings more

In the High
Court

No. 17

Note of
Proceedings
26th, 28th
May, & 28th
June 1982
{cont'd)

B.

clearly than of the events which took place 44 years

ago. It was to be finalised in S'pore.
Xxn. of Mr. Lew (DW7).

Pltfs gave discovery on 13.3.80
Defts gave discovery on 3.12.80.
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In the High
Court

No. 17
Note of

Proceedings
26th, 28th
May & 28th
June 1982
(cont'd)

The letter AB5 was disclosed in pltfs' list on
March 80 as item 3.

That has no bearing at all for our making the
amendments.

The original Reply & S/Claim was drawn by a sol.

When I looked at it regarding amendments, (refers
to para 5 of the original Defence to C/Claim) it

had to be amended.

Amended "provisionally" at para 3 came from para 4
of page 1l6. We say it was provisional all along.

Note material terms in the amendments.

Page 54 N of E.

Only Chua says defts undertook not to sell other's
goods. He can't sell our goods as his - copy our
goods and sell them.

The fiduciary duty at page 6.

Although we have no patent rights he is not to copy
our goods and sell it.

Page 7 of my written submissions.

Adj to a date to be fixed by
the Registrar.

Monday, 28th June 1982

Hearing resumed
Parties as before

Mr. Elias continues his final submission.

Agent - meaning. Refers to his written submissions.
page 1 - deft here is not that type of agent.

Refers to his qudation at page 2.

Refers to quotation at pages 3 and 4.

I submit that we should look and see what was
agreed between the parties.

Page 9 of pleadings - para 3 of Defence & C/Claim,
3 items (a), (b) and (c). We have agreed to (a) and
(b) [

At page 18 of pleadings we agreed to it, para. 7.
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We do not agree to (c) where the defts had no In the High

hand and share in securing that order. Court

(1) The sole issue is whether item (c) of ggéelgf

para 3 of Defence and C/Claim was agreed between P edinas

the parties roceecing
- 26th, 28th

{(2) The other issue territories to which gige&lgggh

items (b) and (c¢) apply. (cont'd)

The defts claim - page 9 of pleadings para. 2 -
Far East and Asean regions.

The pltfs say at page 15, para 3, S'pore, Malaysia
and HongKong.

In considering those two issues both assert they
were in oral agreement. Defts say - page 9 para 2 -
by oral agreement of 25 Sept 77.

Pltfs say that was only a provisional agreement
subject to confirmation - vide page 15 para 3 and
page 16 para 4(c). Pltfs say the effective
agreement was made on or about 15 Jan 78 - page 18
of pleadings para 7.

Roy Chua says the effective agreement was made in
Madrid. Mr. Lew the 1lst deft says in xxn what was
decided in Madrid was to be finally decided in
S'pore.

AB20. - Q. So at commencement of this meeting no
final contract was made?

A. Yes.

I submit there was no final contract in Madrid.
The contract is between M. Lew and Merten and not
between Roy Chua and Merten.

No consensus ad idem between them in Madrid. Both
the principals say so.

Next,what was agreed in S'pore on 15th Jan.
Another issue for consideration is the period of
two years - duration of contract.

Merten's mind and Michael Lew's mind were not on
item (c). Both Merten and Michael Lew did not say
they agreed on item (c). Only Roy Chua says item
(c) was also agreed. Roy Chua a busy lawyer has
no note of that meeting which took place in 1978.
He can't depend too much on his memory.
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In the High
Court

No. 17

Note of
Proceedings
26th, 28th
May & 28th
June 1982
{cont'd)

Refers minutes of that meeting at AB20. Object of
that meeting was to finalise the contract that was
agreed in item 1 does not cover item c of defence.

AB20 is a record of the minutes of the meeting
recorded by Mr. Ong who in his evidence said item 1
rolls up items (b) and (c) of the Defence and C/Claim.

Ong's item 4 at AB21 had to be amended as at AB22.
Entirely different para. So on Ong's record one
can't place too much reliance.

This document AB20-21 is prepared by the defts and
should be construed in favour qf the pltfs and
against the defts.

"contra proferentum”

In AB20-21 not one word said about the duration of
that agreement. Mr. Lew agreed that there was
nothing agreed which is not recorded in the minutes
AB20-~21.

Mr. Hernandez who signed those minutes was described
as the technical adviser. When Mr. Hernandez signed

those minutes he signed "Vto. Bo." which means "seen
well" and then signed his name.

In AB5 para 2 Mr. Hernandez is going to S'pore as an
(illegible) of the defts for a maximumn period of two
years, and at AB9 para 8 Mr. Hernandez "to hold
Inter's representation for a maximum period of two
years".

Re the extent of the territories AB7.
In AB8 penultimate para - step by step extended.

It was not agreed from the beginning for the whole
of the territories claimed. So much for the
contract itself.

Next for the termination of the contract.

First the justification for terminating the contract.
The pltfs say there was a fundamental breach of the
contract on the part of the pltfs. When the defts
wanted to manufacture certain parts openly they
asked for permission and permission was only granted
for making lashing bars. Mr. Merten says when he
went to Jurong he saw spreaders in the course of
construction. Various stages of completion.
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Defts say they were left overs from what they In the High
were doing many years ago. Court

No. 17

Merten discovered this the day before he

cancelled the agreement. Mr. Hernandez and Mr. gg;zeggin S
Merten went to the Jurong factory without any g
warnin 26th, 28th
ing-. May & 28th
. - . June 1982
Parties were agreed that this agency agreement (cont'd)

would be superceded by the joint venture project
- actually signed on 18.5.78 - AB76 - 80.

AB81 dated 19.5.78

Refers page 8 of his written submissions.
page 9.

Defts had abused their fiduciary duty. Had used
information from the pltfs secretly for the defts’
own gain.

If this court comes to the conclusion that the
contract had been wrongfully terminated, then this
court must consider the period of notice that
should have been given.

What have the defts spent?

House, air passage for him, his wife and child.
In return they had his services.

Length of notice has to be determined as at the
time notice was given.

Defts never committed themselves to selling only
our products.

They could sell other products as well.

The new joint venture agreement superceded the
0ld agreement. The o0ld agreement is no longer in
force. What the defts are complaining is the
joint venture agreement has been terminated.

Both letters say the joint venture - we are not
going on with it.

Adj. to 2.15 p.m.
2.15 p.m.

Mr. Elias
Defts spent some money on market research. Each
market research they did would be value to them

anyhow as they were in same line of business.

They spent on Mr. Hernandez $3,400/= for the four
months he was here.
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In the High
Court

No. 17
Note of
Proceedings
26th, 28th
May & 28th
June 1982
(cont'd)

Boustead, page 193 Art. 63
14th Ed.

Damages would be how much he would have lost during
the period of notice. Onus of proving loss would
be on the deft on the counterclaim.

Marten's evidence - NE21.

Ong's evidence. - no substance for his conclusions
and figures.

We produced the audited accounts of the new Co. we
formed. We suffered loss. 10

It is defts' duty to mitigate the loss.

We invited the defts to come and renegotiate fresh
terms. The defts have suffered no loss. If they
continued they would have done what our new Co. did.
They did not make any profits. The Fukuoka contract.
Mr. Merten said he would pay on the Fukuoka contract.
This contract was originally started by the defts.
Therefore we are prepared to pay on the contract.

The value of the Fukuoka contract has been agreed
at $38,541/=. 20

We ask for our claim to be paid in Deutsche Marks.
We are entitled to be paid in D.M.

Mr. Cheong
says pltfs have received $4,695.55 in respect of
160 pieces CIE-5L which the defts sold. Stock

card shows this.

Mr. Elias and I agree this amount has been received.
S/C less the amount.

Remuneration after termination of agreement.

Refers to AB83. 30
The defts have spent all this money.

Court:

Pltfs' claim is allowed in full and to be paid in

Deutsche Marks and the counterclaim of the defts
allowed in respect of the commission arising from the
Fukuoka contract in the agreed sum of $38,541/=.

In the event of an appeal the judgment sum is to be

paid to the pltfs' solicitors who will place it in a

deposit account until disposal of the appeal or

further notice. 40
Intld. T.XK.
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No.18 ORAL JUDGMENT OF
MR. JUSTICE KULASEKARAM

IN THE HIGH COURT IN SINGAPORE In the High

Court

No. 18

Judgment of T.
§E§t N°’192242£u1212 Kulasekaram J.

28th June 1982
Between

Inter Equipos Navales S.A.

Plaintiffs
And

1. Lew Eah Choo

2. Lew:Kah Hock

3. Lew Kah Hoo

4. Lew lay Beng (f9

@ll trading under the name and

style of Hock Cheohg & Company
Defendants

Coram: T, Knlasekaram Je

Oral Judgment

In this case it is essentially a question of fact.
One issue I have %o decide is whether Merten's evidence
should be accepted and what value to attach to it. The
difficulty is in his statement that he saw his lawyer only
after discovery of these fabrications by the defendants.
It is there that I have some doubts. Merten's evidence is
weak on this ane point; whether he saw his lawyer before
or after his finding out of the breach by the defendants.
My finding is that the main reason for Merten taking the
action was because on thet day when he went to Jurong he
found that these articles were being fabricated there.
Merten was justified in so acting when he went to the pPlace
and found that the defendants were fabricating his goods
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In the High
Court

No. 18
Judgment of
T.Kulasekaram
J. - 28th
June 1982
(cont'd)

without his knowledge and had thereby breached their
fiduciary duty to him. This fiduciary duty arose from
their relationship that the defendants were the sole
distributors in this part of the world of the plaintiffs’
goods. Kow, as for the territories cong?erged_; the
defendants themselves in their advertisement say the

Far East and South East Asia. Thers w§r9 no complaints

from the plaintiffs about this. I find that théy, the
defendants, were the agents or sole distributors of the
plaintiffs’ goods for the Far East and South East Asia.
And. it is because of their breach of the fiduciary duty
that Merten was Justified in terminating the contract
forthwith. I fhink in those circumstances it was not
necessary for the plaintiffs to give any reasonable
notice at all. The plaintiffs were entitled to terminate
the contract forthwith. .I accept Merten's evidence of
what he saw that day. He was not quite accurate about
what action was taken thereafter. He had suspected such
a_.ctivitigs for some ti:ge past; he had some information

about it. Before coming to Singapore he had asked

Hernandez to find out if this new company can be registered
He had that in the back of his mind as a possible course of

conduct if his suspicior_xa were confirmed. He would however

not have taken any action but for the fact that when he
visited the defendants' place at Jurong without prior
notice to the defendants, he saw thia fabrication taking
place there. Once he saw it, that was it. I accept his
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In the High
Court

No. 18
Judgment of T.
Kulasekaram J.
28th June 1982
(cont'd)

evidence on that point. It was quite clear that the
defendants wére fabricating these goods without his
knowledge. He was convinced that his earlier suspicions
had been confirmed and that was the first time he knew
about it for certain. He followed that up by letters
and brought the matter to an end. That being so there
ghall be judgment for the plaintiffs for the full amount
of claim less $4,695.55 as admitted by the defendants.
On the counterclaim the defendanis are entitled to.-the
commission on the Fukuda cqntract. That was agreed
between the parties at $38,541/=. As the statement of
c:‘l.aim is in-Deutscle Marks the ‘fu.ll claim is for D.M.
180;012/= and the plaintiffs are entitled to be paid
this amount in Deutscie Marks. In arr:.nng at this
decision in tﬁis case I have considered all the evidence
that has been plaged before me. On the claim and
counterclaim, one of thé reagons why I wanted to give
half the costs only to the plaintiffs was because it
was Merten who prolpnged this trial in various ways.

In the event of an appeal the judgment sum is %o be
paid to the plaintiffs'’ solicitors who will place it

in a deposit account.

Taken down by me and approved by the
Honourable Mr. Justice T. Kulasekaram .
Koh Bee Kiat
28th June 1982 Private Secretary to Judge
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No. 19
Formal Judgment

In the High IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE
Court

No. 19
Formal
Judgment
28th June
1982

suit Mo. 1092 of 1979.

Betveena

INTER EQUIPOS MNAVALES S8.A.

eee Plaintiffs

And
1. LEV XAR CEOO
2. LEW KAR EOOK
3. LE¥W XAB NOO
4. LEW LAY BEXG (f) 10
all tradiag under the name and
style of Hock Cheong & Company

ees Doafemdants

JUDGNXNENT

The 28th day of Juneé, 1982

This action having been tried before the Eonourable
Nr. Justice Xulasekaram oa the 1llth and 12th days of KNovember,
1981, the 10th, llth and 12th days. of Pedbruary 1982, the
lbth. 11th, 12th and 26th days of May 1982 and this day in
the presence of Counsel for the Plaintiffs aad for the lsat, 20

2nd and 3Jrd Defendants

I? 15 ADJUDGED that the lst, 2and and Jxrd Defendaats

do pay the Plaintiffs on the claim 180,012 Deutschemarks

less the equivaleat ia Deutschemarks of the sus of 8%4,695.55

AND IT IS ADJUDGED on the counterclaim that the

Plaintiffs do pay to the 1lst, 2aé and 3rd Defendants
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In the High
Court

No. 19

AND IT IS PURTHER ADJUDGED that the lst, 2ad Formal
Judgment
and 3rd Defeandants do pay to the Plaintiffs half the 28th June
1982

Plaintiffs' costs of this actiom to be taxed. (cont'd)

£8$38,541

AND IT IS ORDERED that in the event of am appeal

the lst, 2nd and 3rd Defendants 4o pay to the Plaintiffs’
Solicitors th; balance payable on the claim by the Defeandants
to the Plaintiffs after giving credit to the D.f.l#lhtlv

for the amouat payable on the counterclaim by the Plaintiffs
te the Defendants (the deductioan of $$38,541 as an amount

in Deutschemarks for the purpose of this reckoning to be at
the rate of exchange prevailing this day) upon the Plaintiffs’
Solicitors' undertaking to hold the same {n a deposit accousnt
with a Bank {n thciz name for the Denafit of the Plaintiffs

until the determination of appeal or further order.

ASST. REGISTRAR

|

Entered the 3\’& day of w 1982

ia Volume 7<) Page - me. =z A zan
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No. 20
PETITION OF APPEAL

In the Court NOTICE OF APPEAL TO COURT OF APPEAL
of Appeal

No. 20 Civil Appeal No. 46 of 1982

Petition

of Appeal BETWEEN

11lth 1. LEW KAH CHOO

September 2. LEW KAH HOOK

1982 3. LEW KAH HOO

4. LEW LAY BENG (f)
a1l trading under the name and
style of HOCK CHEONG & COMPANY

Appellants 10
AND
INTER EQUIPOS NAVALES S.A.
Respondents

IN THE MATTER OF SUIT NO. 1092 OF 1979

BETWEEN
INTER EQUIPOS NAVALES S.A.
Plaintiffs
AND

1. LEW KAH CHOO

2. LER KAH HOOK 20
3. LEW KAH HOO

4, LEW LAY BENG (f)

all trading under the name and

style of HOCK CHEONG & COMPANY

Défendants

PETITION OF APPEAL

TO THE HONOURABLE THE JUDGES OF THE COURT OF APPEAL

The Petition of the abovenamed Appellants showeth as follows:-

1. The Appeal arise# from a claim by the abovenamed Plaintiffs/
Respondents for the sum of DM 180,012 representing the value of 30
goods alleged to have been consigned to the Appellants/Defendants

pursuant to an oral agreement made on or about the 25th day of

September, 1977 and from a counter-claim by the Appellants against

the Respondents for cosmission due and damages for breach of the

terms of the said oral agreement.
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2. By oral judgment given on the 28th day of June, 1982 In the

C t of
judgnent was given for the Respondents in the sum of DM 180,012 less AEOEuZalO

the sum of $4,695.55 on their claim and for the Appellants in the sum No. 20

Petition
of $38,541.00 in respect of their counter-claim. of Appeal
1l1th Sept-
3. Your Petitioners are dissatisfied with the said judgment on igggr
the following grounds:- ' (cont'd)

{. The Learned Trial Judge erred in law and in fact in finding
against the weight of the evidence adduced (particularly ihe evidence
of Merten himself - Notes of Evidence at Page 30,32), that Merten had
_suspected that the Appellants had been fhbr1catfng his goods and had
his suspicions confirmed on the 19tk May, 1978, thereby leading him:
to terminate the Anpellants' contract with the Respondents.

11. The Learned Trial Judge erred in law and in fact in failing
entirely to consider the evidence of the Respondents' sclicitor,
Tan Kay Bin, (DW1 - Page 46 etcetra of the Notes of Evidence) which was
adduced solely for the purpose of contradicting Merten's evidence
(at Page 30/32 of the ﬁotes of Evidence) and to support the Appellants’-
suggestion that the Respondents had all along planned to set up &
1cz2] company wtthogt the AppelTaﬁts' participation and falsely
accusing the Appellants of breach of their fiductary duty as an excuse
of terminating the said contract.

111. The Learned Trial Judge erred in law in failing to consider
whether, even {f the AppeTants had fabricated goods similar to the
Respondents' (which is denied) 1t amounted in law to & breach of
fiduciary duty Jjustifying the Respondents’ immediate termination of

the sole agency contract.
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In the
Court of
Appeal

No. 20
Petition
of Appeal
11lth
September
1982
(cont'd)

{v. The Learned Trial Judge erred in law and {n fact in
completely disregarding the many occasions when Merten (PW3)
was untruthful, not the least being the finding of the learned
Judge that the Appellants were the sole distributors for the Far
East and South East, which was denfied by him. The Judgment was
totally against the weight of the evidence adduced.
4. Your Petitjoners§pray that such judgment may be reversed
or such other order may be made as the Court thinks fit.

Dated the 1 day of Sipweibe 1982.

10

Solicitors for the Appellants

To:
The Respondents and- their solicitors,
M/s Allen & Gledhill,

Singapore.
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No. 21

RESPONDENTS' NOTICE
OF APPEAL

RESPONDENT'S NOTICE In the Court
of Appeal

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPCRE No. 21
Respondents

Notice of
Appeal-20th
September
1982

CIVIL APPEAL NO. 46 OF 1982
BETWEEN
1. LEW KAH CHOO
2., LEW KAH HOOK
3. LEW KAH HOO
k., LEW LAY BENG (f)
all trading under the name and
style of HOCX CHEONG & COMPANY
eee App Cllmtl

AND
INTER EQUIPOS NAVALES S.A.
eee Respondents
IN THE MATTER OF SUIT NO. 1092 OF 1982
BETWEEN
INTER EQUIPOS NAVALES S.A.
eee Plaintiff’
AND
1. LEWw KAH CHOO
2. LEW KAH HOOK
3. LEW KAH HOO
k., LEW LAY BENG (£)
all trading under the name and
style of HOCK CHEONG & COMPANY

eee Defendants

TAKE NOTICE that, on the hearing of the above
Appeal, the Respondents abovenamed will contend that
the decision of the Honourable Mr. Justice Kulasekaram
given on the 28th day of June 1982 ought to be varied
and on the grounds hereinafter set out :-
(a) it ought to be varied by the inclusion of

interest on the sum awarded to the Respondents
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In the Court
of Appeal

No. 21
Respondents
Notice of
Appeal-20th
September
1982
(cont'qd)

(v)

from the 20th day of May 1978 until judgment

at the rate of 8 per centum per annum,

on the grounds that :-

(i) the question of interest claimed in
the Statement of Claim was not dealt
with in the judgment;

(1i) it is just and reasonable that such
interest should be awarded to the

Respondents}

it ought to be varied by specifying that the 10
Deutschemarks oquivaient of $4,695.55 to be

deducted from the sum of 186,012 Deutschemarks
awzrded to the Respondents should be calculated

on the basis of the rate of exchange prevailing

on the d;te when the said sum of $4,695.55

was paid to.the Respondents, that is to say, on

the 18th day of May 1978, on the ground that

the reduction in the amount of the Appellants'
liability to the Respondcnts actually occurred

that day and at the rate of exchange prevailing 20

W
SOLICIT OR THE RESPONDENTS

Dated the 20th day of September, 1982.

that day.
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To:-

The Registrar,
Supreme Court,
Singapore 0617

and to :-

Messrs. Chua Hay & VWee,
Solicitors for the Appellants,
718 Colombo Court,
Singapore 0617.
The address for service of the Respondents

is Messrs. Allen & Gledhill, 2401, OCBC Centre,

Chulia Street, Singapore 0104.
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No. 22
ORDER OF THE COURT OF APPEAL

Li Tn. COLRYT QF APP:AL LY STaGAPOR:

In the Court

of Appeal .
Civil Appeal io. 46 of 19322

No. 22

Order BETW.I

8th July

1983 1. LiW XA Ci:00

2. Lid A8 aUCh

3o LiW XAl 400

4. LW LAY 3E:G (f)

all trading wunder the anarce and
style of HOCK CLLONG & COMPANY

Appellants 10
ASD
\:;;/’ INTER EQUIPOS NAVAL:S S.A.

Regpondents

Li THE MATTER OF SUIT 0. 1992 OF 19719
BETWELN

INTEZR 2QUIPOS :HAVALSS S.A.
Plainciffs

AND

1. LEW XAE OO

2. LEW XKAH 400K 20
3. LEW AU HOCO

4. LLW LAY 3tXC (£)

all tradia; nder the 1dame aad

style of JUCCH (HIC.IG I T PAY

lefz2acauics

CoPa': TIL 4O IOURABLE CHIEF JLSTICL Li opu. JOURT
AR, JUSTICE WEE CHOiG JI.i
Tu: LONOURADBLE 'R, JUSTICC 7.8, SL..UATL.IRAY
=it IONOLRABLE AR, JUSTIC. JAAp CxCRS

JATLD L. oTH DAY OF JULY 1943 30

O R 3B R
TAIS APPLAL cordar ou for weariuy wals say 11 th: presence of
“ire (heon., Yien lee Cownsel for tae Aopaeliants/Jefoncants and Mr. Sede..

Lllas of Couamal tor the abovenared fespondents/Plaiaciffs AL PO~
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ORDER OF THE COURT OF APPEAI

REAULG tae Record of Apveal filed .rareln A~D “PC. 4 ARLLGC (v nsel as

s .. . In the
aforasalid HIS CCLRT DOTu ORIwR that: Court of
1. The Jucgment obtaianzd aerziu ou the l2uta oo 1o, éEE-e—aH'——
. No. 22
1942 be set asi.de, Order
8th July
2. The Appellancs/Defendauts’ Cowmierciaiz e allowe: 1983
(cont'd)
and that damages on the Counrterclaim be asscssedq
oa a data to be fixed by the Reyiscrar.
3. The costs of this action the Appeal aer:i; had cau
Assessient before the Raglacrar be taxed and pai:
by the Reapondents/Plaintiffs to the Apnellints/
Defcncants,
be

The Bum of $51G..)0 lodged in ‘lovrt as security tor
the costs of this Appeallﬁe paic out by the
Accontant=General to Messrs. Chua, Hay & Wee,
Sollciturs for the Appellants/Defeadants,

Given under oy hand and seal of the wourt

cata | day of  Wuqe® 1353,

@ lun o0 'TCcp
AnST, TICTLITTAL
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No. 23
GROUNDS OF JUDGMERT

In the Court IN THE COURT OF APPEAL OF THE REPUBLIC OF SINGAPORE
of Appeal
No. 23 CIVIL APPEAL NO 46 OF 1982
Grounds of
Judgment
31lst January
1984 Between
1. Lew Kah Choo
2. Lew Kah Hook
3. Lew Kah Hoo
4. Lew Lay Beng (f) all trading

under the name and style of Hock
Cheong & Company

¢ceee.... Appellants 1"
And

Inter Equipos Navales S.A.
e en e . Respondents

In the Matter of Suit No. 1092 of 1979

Between
Inter Equipos Navales S.A.

cese....Plaintiffs

1. Lew Kah Choo
2. Lew Kah Hook 21
3. Lew Kah Hoo
4. Lew Lay Beng (f) all trading
under the name and style of Hock
Cheong & Company
«+e.s... Defendants

Coram: Wee Chong Jin, C.J.
T.S. Sinnathuray, J.
A. Wahab Ghows, J.

JUDGMENT

The appeal arose from a claim by the respondents/ 30

plaintiffs (hereinafter called "the plaintiffs") for the
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In the Court
of Appeal

No. 23
Grounds of
Judgment
31lst January
1984

' '
sum of DM.180,012.00 being the value of the stock (cont'd)

of goods delivered on consignment to the appellants/
defendants (hereinafter called "the defendants")

and for an account of what was due to the plaintiffs
from the defendants by way of stock in defendants'
possession and by way of the va{ue of the plaintiffs'
goods already sold by the defendants plus interest
thereon and costs. The defendants admitted receiving
the stock of goods referred to in para.4 of the state-
ment of claim and stated that they received
DM.19,868.06 and S$4,695.55 for some of plaintiffs'
goods they had sold. They added that they had paid
the said sum of S$4,695.55 to the plaintiffs'
representative, Karl-Friedrich Birger Merten, in
Singapore on behalf of the plaintiffs and that as
regards the sum of DM.19,868.06 the defendants said
they were entitled to set off the same against
damages suffered by the defendants as a result of
the plaintiffs' breach of the oral agreement made on
25.9.77 under which the plaintiffs appointed the
defendants as their distributors and sole agents

for their products marketed under the "Inter Equipos

Navales" brand name in the Far East and Asean regions

for
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GROUNDS OF JUDGMENT

for a period of two years from January 1978. 1In
breach of the said agreement, the defendants alleged,
the plaintiffs on or about 30.5.78 incorporated a
company in Singapore known as Inter Equipos (Far East)
Pte Ltd to sell the plaintiffs' products in the Far
East and Asean regions. Thereafter the defendants
had been unable to sell the piaintiffs' products.
The defendants then counterclaimed for the sum of
S$1,120,000/~ being 8% commission on the estimated
turnover for 2 years at $7,000,000 per year and 8%
commi#sion~on the invoice price of the parts mentioned
in the contract signed with Fukuoka Shipyard for the
construction of two vessels belonging to Tanaka Sangyo,
plus interest thereon and costs.

In their Amended Reply the plaintiffs averred
that by the oral agreement made on or about 25.9.77,
the plaintiffs provisionally appointed the defendants
to be their distributor in Singapore, Malaysia and
Hongkong but denied that this appointment was for a
period of two years or for any fixed period, that

the distributorship extended to any part of the Far

10

20

East or the Asean regions other than Singapore, Malaysia

and Hongkong, that the defendants were appointed

their..
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of Appeal

No. 23
Grounds of
Judgment
31st January
1984
(cont'd)

their sole agents or that there was any agreement

for the payment of commission to the defendants as
alleged in the Defence and Counterclaim. The
plaintiffs' Amended Reply then set out the terms of
the said oral agreement made on 25.9.77, the terms

of the agreement between the parties made in November
1877 and the terms of another oral agreement between
the plaintiffs and the defendants made on or about

15 Jan 1978.

The plaintiffs admitted in their Amended Reply
that they caused a company named Inter Equipos (Far
East) Pte Ltd to be incorporated in Southeast Asia
and the Far East but denied that this was in breach
of their agreement with the defendants or that the
defendants suffered any loss thereby. In any case, the
plaintiffs averred, the said agreement was
discharged, or alternatively, lawfully terminated by
the plaintiffs at the end of May 1978 by reason of
the defendants' fundamental breach of the said
agreement in that they secretly and fraudulently and in
breach of their fiduciary duty to the plaintiffs caused
imitations of the plaintiffs' products to be made

and offered for sale and sold in competition with

plaintiffs'..
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31st January
1984
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GROUNDS OF JUDGMENT

plaintiffs' products and at lower prices and also by
reason of the defeﬁdants constantly keéping relevant
information secret from one Mr Hernandez, the plaintiffs'
delegate in Singapore, and ignoring his advice and
directions and failing to refer to hiﬁ the technical
problems of customers of plaintiffs' products, whereby
the reputation of the said products and the plaintiffs'
goodwill suffered.

Kulasekaram J gave judgment for the plaintiffs
against the defendants for the sum of DM.180,012/- 10
less the equivalent in Deutschemarks of the sum of
5$4,695.55 but allowed the defendants their counterclaim
in respect of their commission arising from the
Fukuoka contract in the agreed sum of $38,541/-.

The plaintiffs have also giver notice asking
for the aforesaid judgment to be varied by including
interest on the sum awarded to them at 8% p.a. from
the 20th May 1978 until judgment.

At the conclusion of the hearing of the appeal

we allowed the appeal with costs, set aside the aforesaid b |

judgment, allowed the counterclaim and ordered the
Registrar to assess the damages on the counterclaimh.

We now give our reasons.
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1984
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It seemed to us that the issue whether or not

the plaintiffs were in breach of their oral agreement
with the defendants which was made on or about 25.9.77
was the crux of the whole matter. Merten gave evidence
to the effect that he suspected that the defendants had
been fabricating his goods and had his.suspicions
confirmed on 19.5.78 when he and Vincente Hernandez visited
the defendants'’ factory at Jurong. So he terminated the
plaintiffs' oral agreement with the defendants and
incorporated the company called Inter Equipos Navales
(Far East) Pte Ltd to look after his company's interests
in Singapore. The learned trial judge in his oral
judgment had this to say about Merten's evidence :-

"One issue I have to decide is whether Merten's
evidence should be accepted and what value to attach
to it. The difficulty is in his statement that
he saw his lawyer only after discovery of these
fabrications by the defendants. It is there that
I have some doubts. Merten's evidence is weak on
this one point, whether he saw his lawyer before
or after his finding out of the breach by the
defendants. My finding is that the main reason

for Merten taking the action was because on that
day....
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In the Court day when he went to Jurong he found that these
of Appeal '

No. 23 articles were being fabricated there. Merten
gzg;;gitOf was justified in so acting when he went to the
iégz January place and found that the defendants were
(cont'qd)

fabricating his goods without hi§ knowledge

and had thereby breached their fiduciary duty

to him. This fiduciary duty arose from their
relationship that the defendants were the sole
distributots in this part of the world of the
plaintiffs' goods. ........... And it is because ]'
of their breach of the fiduciary duty that Merten

was justifiec in terminating the contract

forthwith. I think in those circumstances it

was not necessary for the plaintiffs to give any
reasonable notice at all. The plaintiffs were
entitled to terminate the contract forthwith.

I accept Merten's evidence of what he saw

that day. He was not quite accurate about

what action was taken thereafter. He‘had

suspected such activities for some time past; he 24
had some information about it. Before coming to
Singapore he had asked Hernandez to find out

if this new company can be registered. He had

that in the back of his mind as a possible

course...
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course of conduct if his suspicions were

confirmed. He would however not have taken

any action but for the fact that when he

visited the defendants' place at Jurong without
prior notice to the defendanfs,.he saw this
fabrication taking place there. Once he saw it,
that was it. I accept his evidence on that point.
It was quite clear that the defendants were
fabricating these goods without his knowledge.

He was convinced that his earlier suspicisons

had been confirmed and that was the first time

he knew about it for certain. He followed that up by

letters and brought the matter to an end."

The judge's findings of fact were however
contradicted by the documentary and other unchallenged
evidence adduced in this case. Mr Tan Kay Bin, the
plaintiffs' solicitor, said in evidence that on
16.3.78 he was instructed by one James Khoo and
Hernandez to find out if a company could be
registered with the name Inter Equipos Navales

(Far East) Pte Ltd. That same day he wrote to

the ....
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the Registrar of Companies who replied on 3.4.78 that
the nameé proposed was available for registration.

On 13.4.78 he wrote to James Khoo informing him that
the company documents were ready for signature and
requesting him and Hernandez to call at his office to
sign them. Towards May 1978 Tan Kay Bin was instructed
that there wouldbbe three subscribers instead of two
and that the third subscriber would be Merten. On
19.5.78 in the afternoon, Merten, Hernandez and James
Khoo attended at Tan Kay Bin's office and signed the
company documents which were forwarded the following
day to the Registrar of Companies. Tan Kay Bin's
evidence was not challenged and is supported by
certifif ’ copies of documents from the Registrar of
Compani . The judge's oral judgment made no reference
to the &5cumentary evidence or to Tan Kay Bin's
evidence or to the defendants' suggestion that the
plaintiffs had all along planned to set up a local
company without the defendants' participation and
were falsely accusing the defendants of breach of
fiduciary duty as an excuse for terminating the

agreement between them. In our opinion, the judge

failed...

128.

10

20



10

20

GROUNDS OF JUDGMENT

In the Court
of Appeal

No. 23
Grounds of
Judgment
31lst January
1984
(cont'qd)

failed to assess Merten's evidence that he saw his
lawyer only after discovery of these fabrications
of the defendants against the background of the
documentary evidence and the evidence of his lawyer.
The judge's oral judgment also did not
mention the fact that Merten had agreed to the
manufacture in Singapore of certain types of
equipment to meet urgent orders.
On 14 March 1978 the following telex was

sent to Merten :-

"RE POSSIBLE.MANUFACTURE OF SPREADERS IN S"PORE

MR LIEW IS VERY INTERESTED IN THE MANUFACTURE

OF SPREADERS IN SINGAPORE WITH INTER SPARE

PARTS.

PLSE REPLY SOON.

V HERNANDEZ/J. KHOO

HCC"
Merten replied as follows :-

"WE AGREE THE MANUFACTURING AT YR SIDE FOR

THIS CASE OF LASHING BARS ST-5 ONLY.

REGARDS.

SD: MERTEN"

RE: MANUFACTURING OF SPREADERS IN S"PORE
ATTN: MR HDEZ

IN
129.
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IN GENERAL WE ARE WILLING TO AGREE PROVIDED

AGREEMENT REGARDING JOINT VENTURE WILL BE

REACHED,

REGARDS.

SD: MERTEN."

In this connection the following telexes sent

by the plaintiffs to the defendants on 7.4.78 and

13.4.78 are also relevant :-

"THANKS FOR YR TX 7.4.78.

1. FOR O/CALCULATIONS AND QUICK OFFERS, WE 14

ESTIMATE THAT VOYAGES FROM SPAIN TO S' PCRE
TAKES 24/30 DAYS. BUT THIS SHOULD BE COUNTED

'FROM SCHEDULE SAILING DATES. EARLIEST

SAILING FROM BARCELOMA IS 17.04.78 AND
ARRIVAL IN S'PORE 10.05. IF THIS CAN'T BE
ACCEPTED PLS MANUFACTURE YOURSELVES THE
LASHING BARS AND SPLIT THE BENEFIT.

REGARDING THE SPREADER ALREADY SOLD IF
NOTHING CAN BE DONE AS TO INTER'S BILLING,
PLS ADVISE WHERE IS THE MONEY. 2

REGARDING O/LAST PARGRAPH IN SPANISH
LANGUAGE OF O/TX 1495, WE TRANSLATE IT :

“AS LONG AS THE NEW COMPANY ISN'T LEGALLY
AND FORMALLY CONSTITUTED, MATERIAL IN STOCK
IN S'PORE SHOULD BE BILLED BY INTER AS
OWNER AND SELLER."

REGARDS.
INTER/AREAL.
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"YR TX 1046-3-7
OUR 8032-3-78

KINDLY CONFIRM WHETHER YOU PROCEEDED WITH
MANUFACTURING ACCORDING TO OUR TX 1529
AND FOLLOW THEN WITH COPY OF INVOICE TO
CLIENT, AS WELL AS INFORMING OF BENEFIT.
BEST REGARDS.

INTER/DE ANDRES."

On 14.4.78 the defendants replied as follows :-
"BT-2 MANUFACTURING IN PROGRESS.
APPROXIMATE COSTS IS SD60.00 EACH (FULL DETAILS
WILL FOLLOW LATER WITH COPY OF INVOICE TO
CLIENT).
REGARDS.

INTER/HERNANDEX. "

The plaintiffs' deleg{.:.2, Vincente Hernandez,
arrived in Singapore in January 1978 and was working
with and advising the defenda,es right up to the date
Merten terminated the contract between the plaintiffs
and the defendants. If there had been any unauthorised
fabrication of plaintiffs' equipment in defendants'
factory, he should have seen it. He was not called to
give evidence and this the learned trial judge
apparently failed to consider.

The proposal for a joint venture was raised

in ...
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in Feburary 1978. Several telexes were exchanged
between the plaintiffs and the defendants and a
final draft of the joint venture agreement .to form
a company to be called Inter Lashing. Systems Pte
Ltd was signed on 18.5.78 by Merten on the Plaintiffs'
behalf and by a representative of the defendants.
The draft joint venture agreement was amended on
19.5.78 and Merten's signature appears on the
amendments. However, that same afternoon Merten,
Hernandez and James Khoo went to their solicitor's
office and signed the documents to be forwarded to
Registrar to incorporate their own company to be
called Inter Equipos Navales (Far East) Pte Ltd.
Then on 20.5.78 Merten sent the following letter to
the defendants declining pParticipation in the joint
venture and in effect cancelling the agreement of
25.9.77 :-

"Dear Sirs,

Re: Joint Venture

We have to confirm our today's meeting at the 20
Singapore Hilton Hotel which took place in the
presence of Mr G Q Ong, Mr Jimmy Lew, Mr V
Hernandez and the under-signer. It was informed

to Mr G Q0 Ong and Mr Jimmy Lew that Mr Hernandez

is ....
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is declining to be shareholder and Managing
Director in a joint-venture between Hock Cheong
& Co and Inter. The reasons have been explained
and will be confirmed by written letter by Mr
Hernandez himself.

Inter facing this new situation has been forced
to decline participation in the joint-venture as
to the conditions negotiated with you previously
in the past days. We have therefore taken
following decision :

1 Removing the consignment stock from your premises

to a bonded warehouse.

2. Engaged Mr Hernandez until further decision
with the administration of this material.

3. Registering our name as private company in
Singapore to provide legal backing of our
interest,

4. Authorise Mr Hernandez to keep contact with all
customers on Inter's behalf to secure orders
of pending projects.

5. Give guarantee to Hodk Cheong & Co for their
commission on all projects pending until your
no. 1068-5-78,.

6. Provide the supply of possible orders to Hock
Cheong & Co if any order would be booked
by them ex our bonded stock at same price as
indicated in your price list for consignation
stock, granting your full commission.

7. The board of shareholders of Inter Spain will be
informed of the new situation and authorisation
will be asked for to re-negotiate with Hock
Cheong & Co new conditions.

8. The undersigner suggest to meet Mr Lew or

Mr Choo in Madrid or London in mid~-June
for new negotiations.

We ....
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We trust that you will understand that without
having a man of our confidence in a joint-venture
where we are supposed to have 51 percent we
cannot go on for the time being. Besides it is
of essential condition to have a technical
standard and service guaranteed to the client
which requires an adequate trained man in our
systems.

We regret the actual situation and sincerely hope
that a solution will be found quickly to satisfy lo
all parties.

We remain Dear Sirs,

Yours faithfully
INTER EQUIPOS NAVALES, S.A.

SD: B MERTEN."

Yet despite the reasons given by Merten in this

letter to the contrary, the learned trial judge

found that Merten cancelled the agreement of 25.9.7:
because he had seen the fabricated equipment in

the defendants' factory on the previous day. If it 20
were true that Merten had seen the lashings and

spreaders fabricated by the defendants without

authority in the defendants' factory on 19.5.78,

he would have mentioned it in his letter as the

reason for cancelling the agreement. He should

have been angry at what he had seen and could not

have....
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have forgotten it, He would not have been apologetic

abouﬁ terminating the said contract and would not
have offered to re-negotiate a new agreement with the
defendants. The trial judge plainly failed to apply
his mind to these matters.
We were aware that normally an appellate
court would not interfere with a trial judge's findings
of fact as he had seen and heard the witnesses and
would therefore be in a better position to assess their
10 credibility. But in this case, it was manifestly clear
that the learned trial judge had overlooked or failed
to consider vital documentary evidence and the un-
challenged testimony of independent witnesses which
contradicted his findings on issues of fact. After
taking into consideration all the relevant evidence
adduced in this case, we allowed the appeal.
heeefron

(WEE CHONG.JIN)
Cartifiod true copy CHIEF JUSTICE

V('{ dmfm\z
20 ’u0awto)qu (T, . SINNA?ﬁﬁ/X¢7//’~

1. Singapore JUDGE
Cagtilied troe copy
-
‘v/‘%
y (A.W. GHOWS)
- Se. © judge
N JUDGE
Singapure

SINGAPORE, 331st January 1984.
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IN THE COURT OF APPEAL
No.24
Order grantina leave to appeal
In the Court to the . Judicial Committee

of Appeal

No.24

Order granting

leave to IN THE COURT OF APPEAL IN SINGAPORE
Appeal to

the Judicial CIVIL APPEAL NO. 46 OF 1982
Committee

10th October BETWEEN

1983

1. LEW KaH CHOO

2. LEW KAH HOOK

3. LEW KAH HOO

4. LEW LAY BENG (f)

all trading under the name and
style of HOCK CHEONG & COMPANY

... Appellants
AND
INTER EQUIPOS NAVALES S.A.
... Respondents
IN THE MATTER OF SUIT NO. 1092 OF 1979
Between
INTER EQUIPOS NAVALES S.A.
... Plaintiffs
And
1. LEW KAH CHOO
2. LEW KAH HOOK
3. LEW KAH HOO
4. LEW LAY BENG (f)

all trading under the name and
style of HOCK CHOENG & COMPANY

... Defendants

ORDER OF COURT

BEFORE THE HONOURABLE THE CHIEF JUSTICE IN OPEN COURT

MR. JUSTICE WEE CHONG JIN
THE HONOURABLE MR. JUSTICE F.A. CHUA
THE HONOURABLE MR. JUSTICE A.P. RAJAH

UPON reading the Respondents' Notice of Motion dated

136.

10

20

30



IN THZ COURT OF APPEAL
No.24

Order granting leave to

Appeal to the Judicial

Committee

10th October 1983

(Contd,)

the 19th day of September, 1983, AND UPON hearing Mr.

S.H.D. Elias of counsel for the Respondents and Mr. Cheong

vyuen Hee of Counsel for the Appellants AND UPON reading the

affidavit of James Khoo filed herein on the 19th day of

September 1983 :

1.
10
2.
3.
4.
20

IT IS ORDERED THAT' :-—

The Respondents do have leave under section 3(1l)(a) of
the Judicial Committee Act (Cap.8) to appeal to the
Judicial Committee of Her Britannic Majesty's Privy
Council against the whole of the judgment of the Court
of Appeal delivered herein at Singapore on the 8th day

of July 1983;

The Respondents'’ application for execution of the said
judgment to be suspended pending the conclusion of

appeal to the Privy Council be disallowed:;

The time for the Respondents to prepare and send to
the abovenamed Appellants the index pursuant to Order

58 Rule 5(1) be extended to 4 weeks;

The time for the Respondents to prepare and send to

the Registrar a copY of the record pursuant to Order

58 Rule 6 (1) be extended to 60 days;
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of Appeal IN THE COURT OF APPEAL
No.24
Order granting leave to
Appeal to the Judicial
Committee
10th October 1983 (Contd.)

5. The Respondents do provide security in the sum of
$10,000.- (Dollars Ten thousand), to the satisfaction
of the Registrar, for the payment of all such costs
as may become payable to the Appellants in the event
of the Respondents failing to proceed with the appeal
or the Judicial Committee ordering the Respondents

to pay the costs of the Appellants, as the case may be.

Dated the 10th day of October, 1983.

ASST. GI;TRAR

\7

138.



No. 32 of 1984

IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

ON APPEAL

FROM THE COURT OF APPEAL IN THE REPUBLIC OF
SINGAPORE

BETWEEN:

INTER EQUIPOS NAVALES, S.A. Appellants
(Plaintiffs)

- and -

1. LEW KAH CHOO

2. LEW KAH HOOK

3. LEW KAH HOO

4. LEW LAY BENG (f)

All trading under the name

and style of

Hock Cheong & Company Respondents
(Defendants)

RECORD OF PROCEEDINGS

VOLUME I
COWARD CHANCE, JAQUES & LEWIS,
Royex House, 2 South Square,
Aldermanbury Square, Grays Inn,
London EC2V 7LD. London WCIR SHR.
Solicitors for the Solicitors for the

Appellants Respondents




