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Copy of advertise­ 
ment placed by 
Southern Cross 
Exploration N.L. 
concerning a forth­ 
coming auction of 
shares

No. 129 

" A G 22 "

Copy of advertisement placed by 

Southern Cross Exploration N.L. 

concerning a forthcoming auction 

of shares

1.



In the Supreme 
Court of Victoria

No.129
Exhibit "AG 22" 
Copy of advertise­ 
ment placed by 
Southern Cross 
Exploration N.L. 
concerning a forth­ 
coming auction of 
shares

(continued)

S8OTHSM CROSS OPUJjaTlOH H.L

AUCTION SALE OF 
FORFEITED SHARES

i* hereby given tfiat trie auction sola o 

ail forfeited shares ir» tfie company on wfiicn 

the cafl of five (5) cents p«r share ramaina 

unpaid, set down for Wednesday. Noveriber 

24, 1382. iui» been postponed and wilt now 

place "in t?ie Lactura Theatre. Sydney Stocfc

on Wednesday. Oecemoef 3, 1982,

By Orxl-er of th» 
C. KX1STALU5, 
S*cr«tary.

Sy payment of 
iBCUtr'ng jnv

November 22, 1332.
wt ^<ry ~>r/ .-•eavm 'sr^e^sd

saii Ssi'of'S L-JI meson

2.



In the Supreme 
Court of Victoria

No. 130
Exhibit "AG 23" 
Extracts from 
AASE listing 
requirements

No. 130 dated 1st July 
EXHIBIT "AG 23" 1979

EXTRACTS FROM AASE LISTING 
REQUIREMENTS DATED 1ST JULY 1979

11 A G 23 "

Extracts from AASE Listing requirements

3 .



In the 
Supreme 
Court of 
Victoria

No.130 
Exhibit 
"AG 23" _____SECTION 3C A.A.S.E. LISTING REQUIREMENTS______
Extracts
from AASE ^ ANNUAL REPORT 
listing
require- Ii) T2i» Intarval between the dose of the f?-». a* «-*«}. ?**f. of th«
ments dated eoapany and the issue of the printed annual ;-gpca*t' to th-»

csapaay4* shareholders aad Home Zxchangs shalL aot exceed 4
-LSU JUJ.y WWWSfrrX "~
1979 .aoasa»..

(J) The »"<^»^*t audited a"»'"'i^^« «Sa?r be preoarsd ia ^^f»^^«**«j 
(cont'd) fora-aad inciide, by .way of note, the" foaowias

(a) where a eoapany has issued deferred shares -
(i) ' the terms of d«feraeat, mcludsg dividend aad new 10

• issues entitleaeat, aad
(ii) retorn of capital provisioos aad voting rights 

attaching to such shares;
(b) whether the company is taxed as a private • company;
(c) where the ordinary busiaess of a csapaay (other, than a 

• 'trading bank) is the lending of money, detafls (including 
the amounts) of the Hi**tfi^* rrrt of receivable* to reflect 
the various types of busiaess financed by the company. 
The basis of the «-*v-»t|»f*«' of the pravjsaocs- for 
unearned income which have been deducted from gross 20 
receivables shall be stated; aad

(d) the maximum contingent liability of the ccapsny xad its 
subsidiaries for termination benefits. under service 
agreements with directors and persons who take part ia 
the management of the company as at the date of the 
balance sheet.

(3) To set out as separata iteas ia its annual report -
(a) the amount of - 

(i) turnover, aad 
(ii) iavestaent aad other income excludiag 30

extraordinary items, 
together with comparative figures for the previous year*,

(b) a stateaeat of source aad application of funds with 
comparative figures for the previous year;

(e) a statement as at the 21st day after the end of the 
financial year showing the interest of each director cf 
the company ia the share capital cf the company, or in 
a related corporatloa, appearing in the register 
maintained under the provisions of Section 125 of the 
Act or which would be required so to appear if the 40 
company were subject to the provisions of the Act; 
particulars of material contracts involving directors' 
interests either still subsisting at the end of the 
financial year or, if not then subsisting, entered into 
since the end of the previous financial year, providing, 
ia the case of a loan, without limiting the grceraiiry of 
the foregoing *
(i) the names of the !i»ndftr and the borrower, 
(ii) the rHarjnnnhip between the borrower and the

director (if the director is cot the borrower), 
(ia) the amount of the ben,

1st July 1373 ___ 3101



10

(e)

20

(iv) the interest rate,
(v) the teras as to pavaent of interest and,

of principal, tad 
(vi) the security provided; .
NOTE: Where the Hoae Zzehange is of the opinion that 
a full list of director* to -srfaca Vans have b*« made is 
not necessary, it siay give approval for the auah-er asd 
total amount of afl loans to be shewn together with the 
range in value of such loans, provided that - 
a. all such teans are aade to person* who are engaged

in the full-ttae «s«plcyaent of the company or its
subsidiaries, 

b. the loan* an p«naitted to b« aad* under Section
• ,125 of the Act, and . ' 

c. it is the policy of the company and its subsidiaries
not ta restrict the T««irmy of such loans only to
directors. '

a statement aade up to a dale not earner than 6 weeks 
from the date of issue of the a«»"«j audited accounts 
indicating the date of such statement and setting out -
(i) the of the substantial «^»r-» and the

30

40

number of equity securities in which* they have an
interest as shown in the cospany'c Segistar of
Substantial Shareholders, 

(n) the number of holders of each <*!«*« of equity
security and the voting rights attaching to each
class, 

(iii) a distnbution schedule of each class of equity
security setting out the nuaber of holders, in
the following categories -

1 - 1,000 
1,001 - 5,000
5,001 - 10,000 10,001 and ov«r, 

(iv) a statement of the percentage of the total holding
of the 20 largest holders of each class of equity
security, and 

(v) the names of the 20 largest holders of each class of
equity security and the number of equity securities
of each class held; and
NOTE: The information required by paragraph (v)
need not be included in the armml report if a
separate statement containing that information is
lodged with the Home Exchange at the same tine as
the lodgment of the »^""»» report.

(f) (i) the naae of the ceapany secretary ,
(ii) the addrsss and telephone nuabe? of the principal

registered office in Australia, and
(iii) the addresses of each office at which a register of 

securities is

(4) In the first
accounting, there shall be stated by way of sots to the 
accounts, the principles adcptsd, the aaount of any increase 
or decrease in profits, -losses and the zacunt of assets or 
reserves resulting 'ram the adoption of equity accounting.

»-!»> year in which a coapany adopts equity

In the Supreme 
Court of

Mo. 130
Exhibit "AG 23 
Extracts from 
AASE listing 
requirements 
dated 1st ju i v 
1979

S2C7IOH 3C ANKUAL R2?ORT

(continued)

3102 1st July 1373



In the 
Supreme 
Court of 
Victoria

No. 130 
Exhibit 
"AG 23" 
Extracts 
from AASE 
listing 
reauire— 
ments dated _____ S2CTIOK 3L A. A. 5. 2. LISTING
1st July
1979 3L

** election of director* shall taia place ^each yasr. Ho director except a Mantylng Director shall hold office for t period in axceas of 3 years, or uncfl tha third «*»•*"•> general• aeeting; following1 his appointaent, whichever is the longer, without submitting hxsself (OF re*~£l*ct3oo. A '^^r^Ttflr appointed to fill « casual vacancy or as an addition, to the board shaH hold office only until the next general aeeting of the coajpany, and fh»n y}s«n 04 eHJBhic far r*~ti*csica.
(2) To accept nnmfnidona for tladVin t» tha oTTJca of dlnccsr at least 15 buain«sa days bofcr* th« data of e jwaaral ~i»«n'ij at which diraetars win b« «Laetad or nr-alaetad.
(3) No mmpany is Hfgf^ik to b« appctatad a* a direcSar of a listed company.
(4) Where 2 directors fora a qocrua, ttus r*<if-?isn of a a**dna: of directors at which only such a qoorua la praaent, or at which only 2 directors are coapatant to vota on th« question at isaue, ihafl not have a "••*'*« y
(5) To advia* the Home Ezchanc* without delay of any nat*^«l 20 contract iavohrtay directors' intarafta. The advics should include inter alia the naaea of the partea to tha contract, the name of the director (if not a party to tha contract), particulars of the contract, and the director's faiareat in that contract.

(6) A director shall not vote ta i ef.n J to any csctract or proposed contract or arrangement in which he has <±3-ecii7 or indirectly a material interest,
(7) (a) Fees payable by a company and its subsidiaries tonon-executive directors shall be by a fixed sun, and not 30 by a ccastiasion on or percentage of profits or turnover.(b) Salaries payable by a coopany and its subsidiaries to executive directors shall not isclude a commission on or percentage of turnover.

(c) Fees payable by a company and/or its unlisted subsidiaries to directors of the listed ccapany shall not be increased without the prior approval of shareholders of the listed company in gaaeral meeting1 . The notice convening the aeeting shall include the amount of the increase and the maximua sun that may be paid.

1st July 1S*0



No. .132 
EXHIBIT "Z 2"

COPY OF LETTER SENT BY OFFSHORE 
OIL N.L. to its shareholders 
dated 15TH NOVEMBER 1982

In the Supreme 
Court of Victoria

Wo. 132
Exhioit "Z 2" 
Copy of letter 
sent by Offshore
Oil N.L. to its
shareholders
dated 15th November 
1982

" Z 2 "

Copy of letter sent by Offshore Oil N.L. 

to its shareholders dated 15th November, 

1982

•7 .



In the 
Supreme 
Court of 
Victoria

No. 132 
Exhibit 
"Z 2" 

Copy of 
letter 
sent by 
Offshore 
Oil N.L. 
to its 
share­ 
holders 
dated 15th 
November 
1982

(cont'd)

OFFSHORE OIL N.L
Incorpontta in Australian Caoitai Territory

Principal Office:

Offshore House, 167 Phillip Street 
Sydney, NSW 4246, Sydney, NSW, 2001 
Telephone: 233 6022

To The Shareholders,

1. The agreement under which I was appointed Chairman of Directors of the Company 
specifically provided that my appointment was made with the object of preserving the 
"Status Quo" in the contest for control cf the Board until the next Annual General 
Meeting.

2. However my fiduciary duties as a director override my obligiations as independent 
chairman to preserve the "Status Quo".

3. It is consistent with these twin obligations, that as chariman, I comment upon the 
resolution proposed by Fire And All Risks Insurance Company Limited. (A company 
associated with the FAI Group), for the removal of Mr 3.A Ganke.

4. Offshore Oil N L as you may have read in the press, is in need of funds in the excess of 
$10 million to enable it to meet its exploration and other immediate commitments.

5. FAI Insurances Limited, as a substantial shareholder, has agreed to lend the company 
up to $10 million to enable it to meet these commitments, conditional upon (inter alia).

(i) the issue of 45,228,485 shares due to the underwriters, Metropolitan Executors and 
Nominees Pty. Ltd.,

00 complex securities being given, and
(Hi) more favourable terms of repayment being extended, dependent upon FAI 

Insurances Limited being successful in gaining control of the board.

6. No other person or company is, to my knowledge, prepared to advance any funds to the 
company to assist it in meeting its immediate commitments. In view of the lack of time 
it is not practical for the company to go to the shareholders to obtain such funds.

7.1 am informed by FAI Insurances Limited that the resolution to remove Mr SA Ganke is 
proposed to enable it to gain the required control of the board.

A.R.M. Macintosh 
Chairman
15 November 1982.

10

20



In the Supreme 
Court of Victoria

No.133
Exhibit "z 3" 
Copy of letter 
from Alexanders

No. 133 Securities Ltd. 
EXHIBIT "Z 3" to Macintosh

dated 21st
COPY OF LETTER FROM ALEXANDERS January 1983 
SECURITIES LTD. TO ..MacINTOSH 
DATED 21ST JANUARY 1983

11 Z 3 "

Copy of letter from Alexanders Securities Ltd. 

to Macintosh dated 21st January, 1983



In the Supreme Court of Victoria
No. 133 Exhibit "Z 3" Copy of letter from Alexanders
Securities Ltd. to Macintosh dated 21st January 1983 (contd)

ALEXANDERS SECURITIES LIMITED
6th Floor, Reserve Sank Building, King George Square 

.TQH.Y smew, Brisbane QLD 4000 «O,,TT«O o~a™ FUSOR. 32 SUZABETH STREET phone . fn/i 22i 3027
SYDNEY. 2000 ^nX o i rtnflt•ncu. zxxxmc 233 6022 (GPO Box 1008)

BOX 4246. G.P.O.. SYDNEY. 2OO1 
TTl.tX AA 22292

CFVT TO

Sydney

Peat Marwick Mitchell § Co 
31st Level 
Australia. Square 
Sydney NSW 2000

Attention Mr A R M Macintosh

Dear Mr Macintosh

Pursuant to the general provisions of the Deed of 2Sth November, 1 
and Clause 5 of the said Deed, this company hereby seeks your prior 
written approval for the following transactions:

1. Repay a loan of $100,000 plus interest to Audimco Liaitsd secured 
by 800,000 shares in Offshore Oil N L.

2. Sell 800,000 shares in Offshore Oil N L at 10* per shars, with a 
put and call option at 12* per share.

3. Sell 10,600 shares in Abignano Limited on the Stock Exchange at current 
market price.

If you approve of these transactions, would you please sign where indicated 
on the duplicate of this letter and return to us.

Thank you for your assistance. 

Yours

10

20

Securities Limited

£—' ^ i^-K<r
-ks/952.109



In the Supreme 
Court, of Victoria

No.134
Exhibit "Z 4" 
Copy of letter 
from Mercantile 
Mutual Holdings 
Ltd. to Macintosh 
dated 5th November 

No. 134 1982

" I 4 "

Copy of letter from Mercantile Mutual Holdings Ltd. 

to Macintosh dated 5th November, 1982

II.



In the Supreme Court of Victoria
No.134 Exhibit "Z 4" Copy of letter from

Mntilg Mu^li Holdings Ltd. toaclntosh dated 
November 1982 (cont'd)

INCCWORATtO IN
Mercantile Mutual ill Holdings Limited

NEW SOUTH WALES

Mr A Mclntosh 
Chai rman
Off Shore Oil NL 
82 Elizabeth Street 
SYDNEY NSW 2000

Dear Mr Mclntosh  

Further to ourieHEEiS'esteniay I advise that the debt of Brinds 
to Mercantile Mutual is $1,624,367 due for repayment on 8th April 1983. 
Interest at 17-3/4% p.a. has been paid in advance.

The security held is 9,003,426 shares of Off Shore Oil and 

75,000 shares of Alexander Securities.

DELIVERED

-9 NO

ft' ff\

RLE

DESTROY

V 1982

Yours sincerely

A E M SEDGES
Joint Managing Director

12.

117 Pit! SI,. Sydney 2000. GPO Box 3£OS. on«: 234 8111. Tefex: 27S?S OX 10110 Sydney



In the Supreme 
Court of Victoria

No.135
Exhibit "Z 5" 
Copy of letter 
from Martin Corporation 
Ltd. to Macintosh 
dated llth November 
1982

No. 135 

" Z 5 "

Copy of letter from Martin Corporation Ltd. 

to Macintosh dated 11th November, 1982

13.



In the Supreme 
Court of Victoria

No.135
Exhibit "Z 5" 
Copy of letter from 
Martin Corporation 
Ltd. to Macintosh 
dated llth 
November 1982 
(continued)

r

Martin Corporation Limited <j>
A subsidiary of Canadian Imperial Bank of Commerca
and affiliated with Baring Brothers & Co.. Limited

(Incorporated In New South Wales)

PERSONAL & CONFIDENTIAL

Mr. Alex Mclntosh, 
Chairman,
Offshore Oil S.L. , 
Elizabeth Street , 
SYDNEY N.S.W. 2000

Dear Mr. Mclntosh,

Re: BRIWPS LIMITED

k -,-• •- •--.» « 
Further to our j|ieet'ilig"~1'aBtf Thursday, we advise hereunder details

of the outstanding amounts under our Facility to Brinds Limited 10 

and the security that is currently held by ourselves: .

Principal Amount Outstanding 
Interest accrued to 31.11.82

$ 349,825.04 
93,477.83

* Plus Legal Fees deducted from 
Interest payments received

443,302.87

4,336.65

$ 447,639.52

* Specific authority has been obtained from Briads to deduct 

our legal costs to date from Interest payments received.

The security held by Martin Corporation is detailed below:

(i) Guarantee by Bonds and Securities (Trading) Pty. Liaited

(ii) Guarantee by August Investments Limited

(iii) Mortgage over listed shares executed by Brinds Limited.

(iv) Mortgage over listed shares executed by Bonds and Securitie 

(Trading) Pty. Limited

(v) Mortgage over listed shares executed by August Investments 

Pty . Limi te d .

(vi) JC53;"350 f-ully paid ordinary shares, ^lexatrSerj Securities
Limited registered in the name of Brinds Limited.

( vi i ) Jfc56 , 7 43 fully paid ordinary shares, ilexanders -Securities
Ltd, registered in the sane of Bonds and Securities Trading 

? t v . Limited.

20

P&C =ji!ci:ns 2 Ca5' : ereagh Sliest Sydney NSW 2000 Box 3709 Gr>O 2001 T»

3X iCZ-s: SySney Slocx = -i d r. UUrcorp 7=,di: AA21S13
«. 2323166



Martin Ccrporftion Limited Page 2

( vii i JSF^Q 9 9 ."f u 1 1 y paid ordinary share s-l^lexanders -Securities

Limited registered in the name of August Investments ?ty. 

Liai ted.

(ix) SfyS'SDj'Ql'S contributing shares ^oathem "Cross ."Exploration 

N.L. registered in the name of Brinds Limited.

(x) /-eon tri buting shares £oirrh«rn Cross Exploration 

N.L. registered in the name of Bonds & Securities 
(Nominees) Pty. Limited (held for Brinds Limited, the 

beneficial owner).

We trust the information contained herein is of assistance. 

Should you require any additional information please contact the 

writer direct.

In the 
Supreme 
Court of 
Victoria

No.135 
Exhibit 
"Z 5" 
Copy of 
letter 
from 
Martin 
Corpora­ 
tion Ltd.
to
Macintosh 
dated llth 
November 
1982

(continued

Tours sincerely,
FOR AND ON BEHAL?
OF MARTIN CORPORATION LIMITED

K.G/^HOOSE 
Associate Director



In the Supreme 
Court of Victoria

No. 136 
Exhibit "Z 6" 
Copy of letter 
from Macintosh to 
Adler dated 
14th January 1983

No. 136 

" Z 6 "

Copy of letter from Macintosh to Adler 

dated 14th January, 1983

16.



In the Supreme 
Court of Victoria

No. 136 
Exhibit "Z 6" 
Copy of letter from 
Macintosh to Adler 
dated 14th January 
1983

Utfa January, 1983. 17/ZT

Mr. L.J. Adler,
Chair-sun,
Offshore Oil N.L.,
and FAI Insurances Limitad,
C/- FAI Insurance Building,
85 Macquarie Street,
SYDHEY. K.S.W. 2000

D«*r Mr. Adl«r,

I acknowledge receipt of your letter dated 13th January, 1983 and attach for 
your information copies of wj letter* to Mr. B.A. Ganke dated 12th January and 
Uth January, 1983.

TfVe "to "aiscuss vltn yoti at your convenience the eansequeneas of 
liance vith the teras of the moratorium d««d by Brinds and its

ouaoclatad companies 

Tours sincerely,

A.2..K. MACINTOSH.

17.



In the.Supreme 
Court of Victoria

No. 137 
Exhibit "Z 7" 
Copy of telex from 
Josse Goldberg to 
Martin Corporation 
Ltd. dated 26th 
January 1983

No. 137 

" Z 7 "

Copy of telex from Josse Goldberg to Martin Corporation Ltd, 

dated 26th January, 1983

18.



In the Supreme 
Court of Victoria

No.137
Exhibit "Z 1" 
Copy of telex from 
Josse Goldberg to 
Martin Corporation Ltd. 
dated 26th January 1983 
(continued)

&.-. A ; .'GTIC£

 

rU.ITHER TO O'JR VARIOUS SI SC'JSS lO-'S I C i^lR^ THAT '-.'E ARE' 
>5£P*i?FD TO MAKE AN OFFER OF a CE-TS ~;i A CALL "AID P^SIS FOR 

iLL THE SHADES IV SOUT^E^ CROSS £XTL"«ATICM H.L.

OFFER IS SUBJECT TO THE FOLLC'/nG COND I TICK'S:

10 (A) TH^ FREStN'T SOARD SHOULD RESIGN AMD BE REPLACED 3Y THREE 

IKOEPEHDENT PERSONS TO 3E AGREED 3Y US .

S.C. IS TO OaTilK V.'S I T7JV ACK 1 !?-  LED^E" ENT FRO'- THE f/SST
 i*s»0-..' JOIK'T VE.'.'T'JRE T'-AT UFO:--1 THE PAY'-'Ei-T OF 1.2 '  ILL I ON

LLARS S.C. WILL HAVE CLEAR TITLE TO A 1?.5 r E*CE:-T 
i;-TEE£ST IN '..'A'^P.

(C) S.C. D I SECTORS ARE TO D£»*OMSTRATE TO THE 3ATISFACTI <*.': OF

 '.ART IN CORPORATION LIM'ED THAT Tn£ ASSETS AND LU3ILITIES 

OF S.C. ARE AS ADVISED TO --'iRTIH CORPORATION.

(0)  ..'£ ARE TO r-'AKE SATISFACTORY ARRAMSS^E'vTS WITS OFFSHORE OIL 

20 'N.L. A.\-D F.i.l. IKSURAf'CcS LIMITED IN RELATl^ TO THE 
 CURRENT INDEBTEDNESS OF S.C. TO TH.:SE COMPANIES.

AS YOU ARE AV.'ARE WE WOULD 3E -AKIKG 
JACKST-N GRAHAM '-ICORE AMD FA«?T«£?!S.

THIS OFFER WI^H THE SUPPORT OF

»EGARDS, 
YOSSE GOLDBERG

"APCORP 
RAXDAT A
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In the Supreme 
Court of Victoria

No.138
Exhibit "Z 8" 
Copy of Letter 
from Martin 
Corporation to the 
directors of 
Southern Cross
Exploration N.L. No. 138 

dated 27th " Z 8 " 
January 1983

Copy of letter from Martin Corporation to the Directors

of Southern Cross Exploration N.L. dated

27th January, 1983

20 .



. •; ''•• i ; r ••.;*•.." s ol Sou' ' •.. • r n C'O«b rl x p • o : .1 t i o n l«. r .. In the
Supreme

F ;•'•>,••.: x.wrtin Corporation Li.nited Court of
Victor-ia

DATE: 27 January 1982
No.138

RE: Possible Offer Exhibit
It rf Q IIit a 

_.. ..--.-. _ _. .. .. _. _ _ .. - _ ———————— Copy of

As the Directors of Southern Cross are aware, Mr. Yosse letter from' 
Goldberg, whom Martin Corporation Limited represent, has Martin 
made a conditional offer to acquire all the shares in Corporation 
Southern Cross. A copy of a telex received from Mr. to the 
Goldberg is attached. Mr. John Austin of Jackson, Graham, directors 

10 Moore and Partners has advised Martin Corporation that they of Southern 
will be prepared to stand in the market on behalf of Mr. cross 
Goldberg. Exploration

N.L. dated

In view of the lack of availability of consolidated accounts 27th
together with uncertainty surrounding the ownership of a January
major asset, it is difficult to determine a value for 1983
Southern Cross.

(continued)

The following summary has been prepared by Martin 
Corporation for Mr. Goldberg from information provided by 
Mr. B. Ganke. Mr. Ganke's view of. the value of the assets 

20 . is included in the column headed "B" and a more conservative 
value for the assets is adopted in the column headed "A".

A B 
Assets $'000 $'000

0.0. Shares 600 800
Land 500 1,000
Advances - 333

*

WA 64 P )
NT P 28 ) 2,000 (1) 3,000
AT? 284 P ) 3,100 5,133

Liabilities (2)

30 F.A.I. . 400 400
0.0. 600 600
WestBarrow j.v. ' 1,200 (3) 1,200
Wn«tnac _220 220

2,420 2T4TO

net 680 2,713

41.25m shares ; 1.7 cents ; 6.o'cencs
; 6.7 cents ; 11.6 cents.

(1) These areas are very speculative and WA 64 P involves
a commitment to further expenditure if a suitable
farm-in partner cannot be found.

'2} All the liabilities may be more as there are likely 
to be unpaid interest and fees. In addition there 
may be other creditors.

21.



In the Supreme 
Court of Victoria

No. 138
Exhibit "Z 9" 
Copy of letter from 
Martin Corporation to 
the directors of Southern 
Cro'ss Exploration N.L. 
dated 27th January 1983 
(continued)

(3) Jl-rtual amount coulcl ho inore due to current legal 
actions involving Southern Cross. In addition there 
is a much laryer contingent liability if the West 
Borrow joint venture partners'current legal action 
against the drilling contractor for the well in WA 
64 P is not successful.

The offer of 8 cents per share on a call paid basis appears 
acceptable on the basis of the figures in column A above'and 
indeed Messrs. Peat Marwick Mitchell & Co. have indicated as 
such. ^

Should an amount of less than approximately S1.2m-:-Tnot be 
raised from the paying up of contributing shares or from the 
proceeds of an auction, Southern Cross will not be able to 
meet its debts and will therefore lose the opportunity to 
retain its interest in WA 64 P. Southern Cross is subject 
to a winding up petition by FAX.

Southern Cross requires a very urgent injection of capital 
and the current shareholders are either not capable or not 
prepared to provide such funds. Mr. Ganke has not been able 
to advise us of the identity of any other party who is 
prepared to make the necessary injection of capital

This offer represents the only possible chance of preventing 
a liquidation of the company. Liquidation would clearly be 
contrary to the interests of the Company, its shareholders, 
mortgagees of 
the company.

the company's shareholders and creditors of

In the circumstances the board has 
the offer proper consideration and 
to ensure that the various interest 
board does not do so then they are 
liability under the Companies Code.

a responsibility to give 
to do everything passible 
:s are protected. If the 
exposing themselves to

10

The Directors are duty bound to make every effort to allow 
the sale of the shares to proceed. At the very least they 
should delay the auction of the forfeited shares to allow 
themselves to give due consideration to the offer.

20

30

1 ivsikVoJtii; H^d-
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In the Supreme 
Courr of Victoria

No. L39 __.— - 
Exhibit "Z 9" 
File note of 
Charles Fear dated
1st February 1983 FILE. NOTE

(continued)
BRINDS MORATORIUM
SALE - SOUTHERN CTOSS SHADES TO GOLDBURG

On 26th January, 1983, I attended the offices of Martin Corporation to discuss with Sreven Anstice the proposed acquisition of Southern Cross N.L. by Messrs. GoJdbQxg and Wise as this had some significant impact on shares held by Srinds moratorium companies in that company. Steven advised the proposed tanas of the acquisition were as follows:-

GoldbdLrg is offering eight cents per share call paid (three cents per share 10 net to the Brinds moratorium companies). This offer made in respect of only those shares held as security by Martin Corporation and Jacksons totalling some 13,000,000 shares. Goldburg and Wise stand in the market at the same price, therefore, the Brinds group would be able to realise the remaining 7,000,000 unencumbered shares for sane figure.

Boris Ganke, Kippist and Kristallis to resign forthwith from the Board of Southern Cross.

Apparently Ganke has considered this proposal and at this stage rejects it onthe basis that it Oscrlbes no value to Southern Cross' interest ia 64? (apparent!)Goldburg and Wise are not interested in retaining the equity in this
20 Anstice and I examined ways in which some value for Southern Cross' interest in 64? could flow back to the Brinds group of companies including a proposal for Brinds Limited to receive a negotiation fee in respect of the sale of 64? from Southern Cross to Offshore Oil.

I then attended the offices of Brinds Limited and met with Boris Ganke at 4.00 p.m. I reiterated that in our capacity as examining accountant of the Brinds moratorium companies, we vere of the view that this proposal was to the benefit of those companies. I explained to Ganke' that from where we stood the moratorium companies were unlikely to realise anything in respec_:of Sheir forfeited Southern Cross^ shares which were due to go to auction on iflii"inr-i?jirl2nd February, 1983. By ^^s30 accepting Goldburg's offer the moratorium comjanie^jwould realise $600,000 and therefore could commence discharging some of i3*liabilities.
Ganke argued chat this deal was ludicrous in that there was no value placed on 64P. He went on to explain in sone detail (although somewhat illogical) Southern Cross* potential and was firmly of the view that if we permitted hia to pay the Southern Cross call, he would realise well in excess of the three cents per share envisaged.

I explained to hia that this would be in contravention of the terss «sd latentof the Moratorium Dead «nd that we were not in a position to permit hia toborrow funds in order to speculate on the future of Southern Cross.
40 Ganke went on to explain that if he was able to secure Southern Cross' interest ia 64? he would be able to realise this interest at between $200,000 and $300,000 per percentage point. I again explained to Ganke that this waji all speculative and values that he had described were biased on an incestuous transaction with Longreach Oil N.L.

23 .



In the Supreme 
Court of Victoria

No. 140
Exhibit "Z 10" 
Copy of telex sent 
by Macintosh to 
Ganke dated 15th 
December 1982

No. 140 
" Z 10 "

Copy of telex sent by Macintosh to Ganke 

dated 15th December, 1982
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No. L04
Exhibit "Z LO" Copy of tie lex 
sent by Macintosh to Ganke dated 
15th December 1982 (continued)

J

:A
\020
LJNTLX 3491849 • 
\PEATSYD AA224S2'.A 

!? 013236 +
l>36 NAVITI FJ
>£ATSYD AA22462

20

OATE: i5TH DECEMBER, 1982 

OUR CODE: U9S6

.*TTN: BORIS SAN^/HARTIN TQSIO
I HAVE RECEIVED VERBAL NOTIFICATION THAT BRINGS LIMITED PRPOS£$ TO ?OLL OVER A $600 > 000 BILL UITH HILTON CORPORATION LIHITEO. IN ORDER '0 HEET THE INTEREST CHARGE OF $35000 UPON THE ROLL OVER OF THE BILL 1 UNDERSTAND THAT IT IS PROPOSED TO OBTAIN AN OVERDRAFT OF APPROX t+0,000 FROM THE BANK. THIS OVERDRAFT IS TO BE S*(JAJED BY LODGEMENT ^F 600*000 OFFSHORE SHARES.
: ADVISE THAT IN HY CAPACITY AS EXAMINING ACCOUNTANT FOR BRINDS I AM *OT PREPARED TO APPROVE (i) THE ROLL OVER OF THE BILL i <2J THE INCREASE IN THE BANH OVER DRAFT, AND LN PARTICULAR rj; THE LODGEMENT OF THE SHARES AS SECURITY
HTIL I HAVE RECEIVED 

.NDERSTANDIN6 'OF ALL '

f/ MACINTOSH

DETAILD EXPLANATIONS AND ATTAIN FULL 
'GROUP'' COMPANIES ACTIVITIES.

NAVITI FJ 
'-£ATSYD AA224S2

25.



In the Supreme 
Court of Victoria

No. 141
Exhibit "Z 11" 
Copy of letter 
from Brinds Ltd. 
to Macintosh dated 
22nd February 1983

No. 141 

" Z 11 "

Copy of letter from Brinds Ltd. to Macintosh 

dated 22nd February, 1983

26.



BRINDS LiMiTID
OIOU* Of COMPAMIIi

ia •••* --—— tram. »IOM«.
»«ON«t 233 6022

TO to* 414* ••« IYOMIY m*w >•••

22 February 1983 X* ^ y"^ V In the Supreme
^ ' Court of Victoria

No. 141
Peat Marwick Mitchell & Co Exhibit " z 11" 
J lst Lfvel c Copy of letter
Sydn^^ToOO from Brinds Ltd.

to Macintosh 
dated 22nd

Attention Mr A R M Macintosh February 1983

(continued) 
Dear Mr Macintosh

Re Your letter of 10th February, 1983 to Creditors under the 
Moratorium Deed

10 To say that we are amazed would be an understatement. To say that 
we are disappointed in the extreme by your actions does not 
adequately describe our feelings.

Your replies of 9th February, 1983, received by us in the after­ 
noon of 10th February, 1983, to our correspondence of 2nd and 
3rd February, 1983, did not even give us an opportunity to reply 
and did not allow for the urgent conference which we sought - 
whilst on the same day (10th February, 1983), you made up your 
mind and wrote the letter to the creditors. This appears to us 
to be a prime example of an act of bad judgement or bad faith, 

20 or both, on your part.

We submit that we have complied 1002 with the spirit of the Deed. 
Considering under what pressures our company was in the three 
months preceding the signing of the Deed on 25th November, 1982, 
and even since then, it is surprising that so much has been 
achieved in such a short space of time.

Perhaps a bit of chronology is appropriate here:

1. The Deed was signed on 25th November, 1982, a Thursday. The 
next week was spent in discussing with you your Chairman's 
Address and other matters relating to the Annual General Meeting 

30 of Offshore Oil N L.

2. The AGM of Offshore Oil was held on Friday, 3rd December, 1982.

3. You went overseas on Saturday, 4th December, 1982.

4. Our accountant, who was close to nervous exhaustion, went to 
Fiji to bring accounts and other important matters up-to-date 
in respect of our Fiji properties and to relieve the pressure 
of the Sydney office. You agreed that he should go. We even 
discussed that you might also go to Fiji from Noumea, where 
I rang you.

5. We had many discussions with Mr Fear but none with yourself 
in December, 1982.

6. Christmas closing of many offices, accountants, solicitors, 
etc. - although I myself did not go away and worked right 
throughout the period - also intervened.

27.
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(continued)

22 Febrjary 1983

Peat Marwick Mitchell & Co 

Attention Mr A R M Macintosh

7. Negotiations were held and we entered into a contract for
sale in respect of one floor at 32 Elizabeth Street for $400,000 
in late December. Contracts were exchanged early January, 1983.

8. Advertisements were placed for tenders in respect of Chapmans 
Limited (closing 28th February, 1983) in Sydney papers and later 
in Hong Kong and Singapore papers and discussions were held wvth 
many enquirers.

9. Discussions in respect of the sale of Alexanders Securities Ltd 
and Chapmans Ltd were held and preparation of pro-forma accounts, 
up dating the tax position and many other matters necessary to 
bring a company in readiness for sale were attended to.

10. In the two months, you only had one meeting with us - at our 
instigation - on 21st January, 1983 - mainly to solve some legal 
interpretations of the Deed in the presence of our lawyer and 
Counsel.

11. You did not make yourself available early after the Deed was 
signed to go through the various matters with us and agree on 
a clear modus operand": as was discussed.

12. Throughout December and January - we were in continuous court 
battles with, or threats of court actions, from Mr Adler's 
companies over various matters. It is a wonder that anything 
at all was achieved.

13. Your letters of 9th February, 1983, suggested that we shall 
have to demonstrate a greater degree of co-operation in future, 
whilst without waiting for a reply, you wrote on the 10th February 
a definite conclusion to the creditors.

20

14. Your letter of 9th February, 1983 to Alexanders Securities Ltd 
demonstrates clearly that you do not reconcile yourself to the 
role of Examining Accountant as provided by the Deed but you 
think and act as a Liquidator!

15. Hospitalisation of myself from 30th January, 1983 to being 
away from work on doctor's or rs till 15th February the day 
I was required to appear as a witness in the Southern Cross 
Exploration v. Bennett case.

Whilst your letter of 19th February, 1983, to the creditors has 
the air of a hasty decision, the more glaring inaccuracies are as 
fo11ows:

(a) We submit that you could not consider that the interests of the 
creditors could be prejudiced because you did not seek a single 
conference with us to enable you to et.Jblish the company's 
financial position.

(b) Brinds has observed all covenants. Where there was insufficient 
time, your Mr Fear knew the reasons and either verbal or written 
extensions of time had been allowed.

30
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22 February 1983 In the Supreme
Court of Victoria 

No. 141Peat Marwick Mitchel i a Co Exhibit "z 11"
Attention Mr A R M Macintosh rBrinds Ltd. to

Macintosh dated 
22nd February 1983 
(continued)

In respect of your specific clauses in your letter of 10.2.83, 
our comments are as follows:

(b)l. The ten conpanies have provided you with all financial
information available and/or computer print-outs for the
financial year ended 31.12.82 within six weeks from the
end of the financial year. Surely evidence of our most

-^Q sincere desire to co-operate and comply with the Deed!
In past years, we did not have accounts for 31 December 
till March/April, whilst the Companies Code provides, for 
five months from the end of the financial year.

(b)2. All cheques drawn and cash books were inspected by Mr
Fear. In spite of that, after determining that you still 
required lists of cheques drawn, we have provided you 
with copies of cash-book entries. In many cases, there 
were no lists because there were no cheques drawn!

(b)3. Your statement that we did not provide the monthly progress 
Q report "on the realisation of their assets and the discharge 

of their liabilities" again demonstrates that you took more 
notice of the discussions and the numerous drafts preceding 
the final Deed of 25.11.82 instead of the agreement itself.

We did not have to start realising assets - as discussed 
prior to the Deed -but "to realise, or refinance and where 
necessary to realise......". In order to refinance, we
had"to complete balance sheets for the end of 31st December, 
1982.

The Moratorium was for a period of twelve months and 1n the 
30 first ten weeks a lot has been achieved but realisation did 

not have to start.

Whilst we advised you generally about December progress, we 
were w'+ing for a meeting with you to establish a proper 
report. „ format.

When you did request our report by your letter of 21st 
January, 1983 (received 22ncJ), we sent all reports for the 
ten companies on 26th January, i.e. four (4) days later - 
is that not a most reasonable period?

(b)4. We explained to you the circumstances of the affixing of • 
the Seal to a transaction which originated in early 1982 
and was simply a re-issue of an old transfer to Jackson 
Graham of which you were advised. When at the meeting of 
21.1.83 it was established that you wanted to sign each 
document with a -Seal, we have submitted all other documents 
for your prior signature.

(b)5. The debtor companies (with the exception of Gulf - not 
Hallmark as you state - should you not be 100% accurate 
in such a serious matter) have asked for an extension of 
the time to hold Extraordinary General Meetings as early 
as 4th January, 1903 and verbally it was discussed before. 
You approved the extension on 14.2.83 but aid not allow 
for the fact that the Notice had to be prepared by lawyers 
and approved by your lawyers.
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1983

(continued)

22 February 1983

Peat Marwick Mitchell & Co 

Attention Mr A R M Macintosh

We handed a draft notice to your Mr Fear who brought 
it back one day before mailing date without a written 
approval of your solicitor which we thought we should 
see, but on his verbal assurance, we accepted that it 
had been so approved.

By that date, the earliest we could hold the meetings 
for the public companies giving 14 days clear Notice in 
accordance with the Companies Code and Articles of 
Association of the companies was the 15th February, when 
the EGM's were held.

You and/or your solicitors' delay in getting the approval 
of the draft notice prevented us meeting the date to which 
you approved the extension (4.2.83). In spite of this, 
for the record, three companies held their EGM's on 8.2.83 
(4 days later!) and six of the public companies held 
theirs on 15.2.82 - which unbeknown to us was a 'waste of 
time, money and effort as on the 10th you unilaterally 
decided that the Deed will not -work and did not advise 
us of your decision.

(c) At no time was it suggested that extensions of time would not 
be granted.

(d) Our letter of 30th December, 1982 to you formalising the 
extensions was not answered until 14th January, 1983. In 
that letter; the time for providing all information which you 
were demanding was five business days (in respect of ten 
companies) - clearly an impossible and unreasonable period. 
Our letter of 19th January, 1983 asked for a reasonable time 
to be given, to which a reply was only received on 27th January, 
1983, i.e. after the period expired!

i

(e) After less than ten weeks, including your overseas holidays 
and the Xmas period and the end of the financial year, to state 
that we have not made sufficient progress is unfair to say the 
least and we submit was an act of bad faith.

The fact that you did not advise us of this move or provide us 
with- a copy of your letter of 10.2.83 and actively assisted in 
the ex-parte application for a provisional liquidator seems 
to reinforce our contention that you did not act in good faith.

Your reasons in forming your opinion under (a) and (c) of the 
Moratorium Deed are incorrect in respect of the following:

1. Cash funds of $1,160,000 do not take any account of income re­ 
ceivable.

2. Incorrect as to "our source". Funds available are from' share 
trading activities, fees from management and financial services 
and profits on realisation of investments, e.g. llth floor in the 
books at $300,000 - sale at $400,000 etc.

It was understood when entering the Moratorium Deed that shares 
in Offshore Oil - being still a substantial asset - will take 
6-9 months before recovery in view of recent problems - in 
spite of an asset oacking of 204 per share, unless an oil

10
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22 February 1983 In the Supreme
Court of Victoria 

No. L41
Paat Marwick Mitchell & Co Exhibit "z li"

Cooy of Letter from
Attention Mr A R M Macintosh Srlnds Ltd. to

Macintosh dated 
22nd February 1983 
(continued)

discovery of major proportions is made. There is no doubt 
that Mr Adler's pre-occupation with harming Brinds' group 
interests instead of concentrating on the efficient management 
of Offshore Oil contributed to its current low market status.

However, in spite of all these negative factors, a price of 
15$ per share should be achievable in the short-term and that 

10 was your view and was included in the Moratorium Deed under 
Clause 7(ii)(a).

Clause 7(ii )(a) - During the Moratorium the shares in Offshore 
Oil were conclusively deemed to be valued at 15i per share and 
you as a party to the Deed were and are bound by that provision.

3. Implies a subjective view. We were seeking an urgent conference 
with you so that you could at least hear our side of the story 
on a number of matters covered by this correspondence - parti­ 
cularly Southern Cross.

We gave you prior to 21.1.83 a draft plan of realisation ana 
20 said that we shall at our next meeting jointly agree on the 

definite programme; this was not achieved at the meeting of 
21.1.83 due to lack of time and since then we have not oeen 
successful in arranging another meeting with you.

Also, as regards Southern Cross, we maintain that an impliea 
term of the Deed was to protect our existing assets. Payment 
of the call- on Southern Cross shares would have protected about 
$2 million of our assets which are now lost because you did not 
find time to discuss this very important issue with us.

Finally, where is there a display of lack of sensible commen. .<•/, 
30 practice and who is the judge; there is no provision for tha,t 

subjective opinion in the Deed. In my opinion, the proposals 
were very sensible.

4. Brinds is the owner of 70* of Chapmans and a similar percentage 
of Alexanders Securities. Both these companies are for sale with 
Chapmans Limited advertised for tender as decided by Srinds board 
and approved by you (your 'attar of 14.1.83).

You did not choose to check with us in respect of the purported 
statement by Jackson Graham Moore and Martin Corporation that 
"Brinds and B A Ganke are not adopting a co-operative attitude 

40 to the sale proposals...."

There is no basis for such a statement as there have been no dis­ 
cussions whatsoever with Martin Corporation in respect of either 
Chapmans or Alexanders Securities. A discussion with Jackson and 
one of their clients was in respect of Chapmans, whereupon all inform­ 
ation required by the prospective purchaser was supplied to him ana/ 
or to his merchant banker. Mo follow-up whatsoever occurred and we 
assumed that they are preparing a tender bid.

Your statement that "it is my experience in discussing the sale of 
these shares..." is completely unfounded. Other than placing the 
advertisements and the comments in correspondence, we have not 
discussed the sale of these shares at all - perhaps for the simple 
reason that we did not see eacn other except once in 1983!
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(continued)

22 February 1983

Peat Marwick Mitchell 4 Co 

Attention Mr A R M f -to

We considered that until 28.2.83 - the closing date for tenders - 
all we could have done was to have discussions without commitment 
but we certainly did not have any offers but a great deal of 
interest was expressed.

Unfortunately, we must reiterate that your letter of 10.2.83 
relies on hearsay, did not provide us with any fair play or natural 
justice as you did not seek our views and generally that you acted 
ia very bad faith.

Your writing of the letter of 10.2.33 without telling us of your 
decision and an active participation in an ex-parte application 
when you were our Examining'Accountant to whom we looked for 
guidance and support, further confirms your acting in bad faith.

Further niore detailed comments on your letter will be made in 
due course.

Yours sincerely
(]] 

Sriiidi/Limited

-rb/945.109
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" Z 12 "

Brochure of the Naviti Beach resort
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In the Supreme Court of Victoria
No. 142 Exhibit "Z 12" Brochure of the Naviti Beach resort (cont'd)

For the REST of yoixr LIFE 
Come to...Fiji and the

1. Seiax unati 3* cairns and cnoy a refrcshm; did m cm pool.
2. Have run nbing donuvs. 3. Par 3 Goif under rwjvmq gam .—^ 
4. ixoiorc 3ie unocrwater Gardens am fe*rs ;. Horn ndtnq « gui 
txacr shoum be uaenenczd.

See vou at
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In the Supreme Court of Victoria
No". 142 Exhibit "Z L2" Brochure of the Naviti Beach resort (cont'd)

See you at Naviti.
"MAVITI" 
is a very special 
word, it means 
"The Real Fiji."

Queens Road, 
ftaviti Bay, 
Coral Coast, FIJI. 
Phone: 50 444 
Telex: FJ 3236

R ** --- __ [-9. nw* in ate!
T. fan & extfcoa

'S. Anyone for Tennis?
-3. Our fnandly naff
-''«* tBowt you with in
-vooc dnnk. 

. 10. flngnt roaama
"-TOOBJS WTuI pfTVod

"-11. A baunfut tiunui 
br your hoinay

Sec vow at
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No. 144 

" Z 14 "

Extracts from Australian Stock Exchange Journals, 

January, 1982 to March, 1983
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mining and oil (continued)
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In the Supreme 
Court, of Victoria

• No.146 . 
Exhibit "Z 16" 
Minutes of Directors' 
Meeting of Offshore Oil N.L. 
dated 2nd September 1982

(continued)

In Attendance:

Previous Minutes:

Assignments of Laasa 
of Motor Vehicle and 
Equipment:

Ceot due by ? S Lavers:

Louisiana Wall ?rcgracs;a 
Sattlaflie.it with Moage L:a:

ir2 r*
~Z 3 

C ~^ «

I!
" ON- "a

J 3.
|M
e \ cs
»5 2 Loans to 3r§*fis Li mi tad >

4 other As: 
Companies:

Closure: ~ v** Q

Ninucas 
Hela ac 
On

0: r»c ;2rs ' :M.e» c i ng
185 Nacauarie Scrsec, Sydney
2na September 13B2 at 10CO nour?

L J Adler (Chairman) 
T E AcJcinson 
Prof J R Wilson 
3 A Gunfce 
J 0 Kippist 
H S Scott 10

0 H Lance
K G Wilshire (Secretary)

17 WAS RESOLVED that the minutas of the previous meeting 
held on 27th August, IS82 be confirmed and signed by the 
Chairman as a correct record.

[7 WAS RESOLVED that the Common Seal of the company be
affiied to Assignments of Laasa i'n favour of Panccntinental
Petroleum Licitad of the following items under laasa
from Alliance Accaptanca Co Limitad v»nich are held by
P S Lavers: 20

1) rora Laser GMa Sedan
2) Ccmputar Equipment

The Secretary was instructed to x^ke a demand on ? S 
Lavers for repayment of the deot owing to the company 
of approxirsataly So,COO.GO.

The Cnairsian aovisad that negotiations had aeen cSRC'iuCe^ 
*it.T Mcage Linitad '-heresy the ccascany >»ould pay Noaca 
the sum of $2,250,000. CU and surrsncar ail its incarests 
in the 24 •««!! Louisiana prograinr.e to ca:a, sufijact to 
satisfactory cccunientafion and he tabled a oencrandum 30 
frcar Mr 3. Lanca da tad. 2nfi- Saetassoer 1582 on-, ^-.a, ma-ttar.

The Chairsan ?ut a .notion tnat the sattl errant «ith "cage 
L:d is acove 5e aoprcved, sucject to satisfactory 
documentation.

Mr T I AtKinson seconded the action.

Mr 3 A Ganka statad that he was not in favour of cha 
action as in his opinion the information given co 
Directors is inadequata and. not supportad ay expert 
advica.

The motion as imvec by the Chairman was put and acpnvec 40 
witn Mr Ganke dissenting.

Tne Chairman advisaa that in/orsation is awaicad r— :n 
3rinds LimLiad,4fld assocfata'd compar.ias as to loans 
oiace to Chose companies:

«r T I Acicinson laft the .r.eat'ng a: 10*5 hours iiid .".- 
0 Lane* left a: 1C2Q hours. The r.aa::ng clcsac a: 
1U:Q hours.

signed as i trja anc correct
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,In the Supreme Court 
3f Victoria______ 
No.147 Exhibit "Z 17" 
Copy of memorandum prepared by 
Ganke concerning the Moage
deal, dated-2nd September 1982 
(continued)

2nd Septenfcer 1SS2

The Secretary 
Offshore 011 N L 
167 Phmip Street 
Sidney NSW 2000

Dear Sir

Further to today's Board Meeting, I would Hlce you to make known to 
all directors the following 1nforaat1on:

1. At the time of voting 1n the Moage matter, the Mano of David Lance
had not been distributed or read by most directors and therefore . 10 
no questions could be asked directly relating thereto.

2. Curing the discussion, I attempted to raise scxr.e relevant questions 
on the consultant's or expert's advice that all Louisiana acreage 
In which we were to be Involved 1s "terrible and of no value" but 
no such expert opinions were available.

3. A direct question to Mr Lance on who these experts were and what our
General Exploration Manager thought, was answered as: "All experts
agree tnat we have drilled eltht (8) dry holes?"

4. On the basis of a Schedule prepared by our Exploration Division on
3L.S.32 and given by Mr Kail to Mr Lance, 1t 1s clear that four (4) 20 
dry holes were drilled, whilst one was completed for production and 
shut 1n as a potential producer awaiting market,

Two other wells were 1035^ and awaiting testing - with sane 
encouraging hydrocarbon shc»s. To accept Moage 's version of what the 
frv* position 1s does not seem to be prudent and the consultants 
and Hr Lance should have ensured that the Board had Independent 
Information on the subject or even direct from Campbell Energy.

To say that eight dry holes were drilled when the Schedule was
available and could have been tabled at the meeting was Incorrect,
even 1f the meeting had still reached the sace conclusion. 30

5. It 1s my opinion that our company would have been better advised to 
negotiate a reduction of our Interest down to a quarter of our 
remaining comnl tjnents (about $4 million) for a similar or even 
greater reduction 1n the Interest earned. If this had been achieved,- 
the company's Investment 1n respect of the 24 ^ell programme need 
not have been written off (although raising a provision could have 
been sound, conservative accounting policy) and 1n the event of a 
successful discovery or discoveries, even a 2. 51 Interest could have 
returned the company Hts total outlay and possibly much more, 

™.s « me Anne*ur« 
to m tne AMcavit of

before me mis 58 ' •*' /2
of
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Copy of memorandum 
prepared by Ganke 
concerning the Moage 
deal, dated 2nd 
September 1982

(continued)

In the circumstances, 1f 1t 1s not too late, I would strongly recommend 
that the proposed termination of the agreement with Moage be re-negotiated 
along my suggestions made at the meeting and 1n this letter.

If the decision to abandon this project at this stage 1s proceeded wtth, 
our company 1s simply losing about $10 million for nothing.

In view of the Information that became available to me after the meeting, 
I consider 1t Important enough to bring this matter to the attention of all 
directors, even 1f no action will be taken on 1t.

Tours sincerely

Offshore 011 N I

Boris Ganke

TVHS ANO THE P*6C£DlNu / PAGES 

COMPRISE TH€ ANN£XU«E MASKED X 

TO IN TM€ AFFIDAVIT OF

VIAOE THIS /y *. DA V OF
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In the Supreme Court of Victoria
No.148 Exhibit "Z 18"
Copy If letter sent by (^ ' 7 V• 1 <"} 0 > O 1 \_ iM L
Offshore Oil N.L. to its ' J ' ' j / > •• v i. S^ 1 .W i ,.b.«

shareholders dated 27th
August 1982 (cont'd) ———————————————. —————————

HOUSE
STRHT

SOX 4?4« CCO SrONJT AUSTSAUA 7001 
2330027

27 August 1982

Dear Shareholder
We wish to remind you that the current one-for-two issue of new shares at par (10 cents) closes 
on 10 September 1982.
As you have been advised, the issue is fully underwritten by a wholly-owned subsidiary of FAJ ._. 
Insurances Limited, who arc the major shareholders in the company, which means that the " 
company will definitely receive the SI 2. 6 million from the issue even if shareholders do not take 
up the offer.
At the present time, the share price of resource companies is tending upwards again on the 
Australian Associated Stock Exchanges and there is some evidence that the recession in the USA 

10 may be levelling out. Share prices in the USA have risen considerably in the last few days on 
record turnovers and demonstrated once again the speed with which share markets can move.

The present issue provides you with an opportunity to acquire additional shares in your company 
at 10 cents per share, which is the lowest price at which the shares have traded, prior to the 
announcement of the rights issue, for many years.

In the present vear, the 10 cmt ordinary shares traded as high as 46 cents, while the price in 1981 
ranged from a low of 31 cents to a high of 55 cents. In 1980, the' price range was between 
25 cents and 55 cents.
The above figures demonstrate the wide trading range of the stock and illustrate the fact that the 
present offer~price is low in terms of the company's share-market value in the last several years. 

20 It is also usual for share prices to be particularly fow during a rights issue and to increase in value 
soon after the issue closes.
Offshore Oil is one of the few oil and gas exploration companies listed in Australia which already 
has a substantial annual income from the production of natural gas and condensate. In the twelve 
months to June 1982, the company had a gross production revenue of 55,568,000, which is 
anticipated to rise to SI 7. 900, 000 'assuming a steadily rising product price, but without any 
allowance for any further discoveries.
In the Activities Report to shareholders which accompanied the share offer documents, several of 
the company's recent achievements were highlighted. These achievements included participation 
in two major offshore discoveries, the Petrel Gas Field in the Bonaparte Gulf and the intersection 

30 of 107m of hydrocarbons in the West Barrow Well. The year has also seen a 29 per cent addition 
to our petroleum resources in the Surat Basin, adding a substantial commercial asset to your 
company. The drillship, "Energy Searcher", is nearing completion at a total approximate cost of 
S8S million and will be amongst' the most advanced deep-water drilling vessels available anywhere 
in the world. Long-term funding for the drillship has been completed by a syndicate of maior 
international banks headed by Wardleys Limited, a subsidiary of che Hong Kong and Shanghai 
Bank Limited. Upon completion, the "Energy Searcher" will operate uncer a three-year contract 
which has been entered into with Woodside Offshore Petroleum Pty. Limited.

In your own best interest you should consider taking advantage of the current offer, based on the 
depressed state of the market, by ensuring that the completed application form, together with 

40 your cheque, reaches the Share Processing Centre at Corporate Computer Services P:y Ltd, 41 1 
Kent Street, Sydney, not later than 10 September 1982 when the issue will close.

Please note that there will definitely be no extension of time granted.

.Sincerely yours ''••- •* 'f-.e Annexur« marked A- re/erred 
OFFSHORE OIL NL . A«,da«,t o. " " "

"•
K G WILSHIRE 'fore m 

^TT'irv 19
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11 Z 19 "

Copy of circular prepared by Jackson, Graham Moore and Partners 
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__ _.______ ..._________. !••!!•• ••••^•i • >MM,a.fH.Hr^a^rjAiAalaMattH|||j|j^H[

25 BLIGH ST.. i 
469 COLUNS 
66 LONDON VW.

YONEY N.S.W. 2000 
STREET.MELBOURNE. VIC

10

20

DEUVEREDioo

TELE* IONE.... 232 4244 • TELEX AA20796 
• TELEPHONE 62 1 741 • TELEX AA 31847 

TEl EPHONE 628 7663 *r£LEX 883606
30 >0

CffiKiC o. \
Q>

SPECIAL REPORT 1.9.82

CJ£ •^nCSC:

ANALYST Gracnic New ing

Issued Shores* 
Share Price 
Market Capn

Our estimate of 
Net Present Value

* Post Issue

379,470,'i25 ord I0<; shares fully paid" 

§37-9M

$89M

Years to
30th June

1981
1982E
1983E
1934E
1985E

Cash Flow
?M

-9.7
(10.8)

>t. I*
. 5.0
11.8

EPS
C

1.8
0.8
0.7
2.3
4.3

OPS
C

-
-
-
-
"

P.E.R.

5.6
12.5
14.3
4.3
2.3

Yield
%

.
-
-
-
—

RECOMMENDATION: 8UY

Offshore's share price is severely depressed because of investors' doubts about 
the financial condition of the company, potent id I liabilities which still may 
arise from Vtest Borrow, the size of Offshore's exploration convui tnicnts, 
Diauo<jcfltent problems and the current issue of I for 2 at 10c wliich could see 
a relatively large shortfall absorbed Ly die underwritur and uujor shareholder, 
FAI Insurances.

We have spent cons i durable tiiixi and effort on research! mi the iiwrils of Offshort 
with particular emphasis on the compony's financial condition, its liabilities 
and its cotwiii iincnts. In aJdition we luivi- unlu-n a very good look at its' two 
main assets, Surai Uo i, in production and t!v Ji i I I-sli i |>.

This work is boimi suiiLiuir i soil in I ho lonn of ;i m.ijor n-vicv./ 10 he avjiloLilo ot 
a later dace but iho. ccuiclu^iuns i:.n;inni w.iiL, pjr t i cu 1 ar 1 y us the iiiuu funds 
have to be poiil shorily.

All pniliMa car* and «ci*ntion 11 oiv«n WAM* making. 4»MU/mfma JIKI mcornmwnd^liont in tnia ouolicaiionlj ol n«caw«iv <io 
uMIV canoa iwan lor «rrora or omiuio«« comamxl IM>un. «uor u 10 m.tmriul ,ucjg»n>«.u o< ol f Kt Coovn^nl r«Mrv«a Th« parinmi 

53. a<<nw<Km>ia4alMlUMvlu««lirurMU<iioroirMirini*r<Mlwill<M<UMlarm>olSuctKHi66S<icuriii«<m<lu<uviNSWIC<MM|19aO|. o>ina£«curiiwa
*^»« nij»«nni««l P»i>««« «~1 m»a<ia«am^ In. ,!»-., t^| ^^.^p^^,,,,, ̂ .^
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1st September 
1982

(continued)

Our main conclusions are as follows:

1. The control of Offshore, has changed from the Brinds Group to FAI Insurances, in 
what can only be described as a rescue operation.

2. The new executive is capable and has implemented <a considerably improved
management style with major rationalisations in all areas under Offshore's direcfl 
control. r j.' 'H' '"( ["

3. Offshore's financial condition will be restored to a sound position once the issuj 
funds are received and the S20M first tranche is drawn down from the Royal Bank 
of Canada.

A. Exploration commitments are being cut back from the previously extremely high li 
levels, but Offshore will still be left with its most attractive acreage, 
particularly Indonesia (albeit reduced) and the Surat Basin which will be left 
intact. The US commitment has been turminaccU.

5. Log analysis of the suspended West Barrow #'A should give sufficient incentive
for a farm-in partner to finance another well. At best the joint venturers 

. (Offshore now 43% or 55% depending on Southern Cross' position)•wi11 be left 
with a minor interest in a commercial oil discovery. At worst, it is thought 
unlikely that the W.A. Government would or could force the participants to drill 

'a relief well on their own.

6. The drillship is a major asset to Offshore. Qasud on the terms of the 3 year 2<| 
contract with Woodside, gross profits will cover the debt burden with ease. 
Indeed, Offshore now. considers it should maintain its equity.

7. Boxleign, Silver Springs and the newer gas and oil discoveries in the Surat 
Basin remain Offshore's prime assets. Having regard to the current level 
of reserves including prospective reserves, and likely gas market conditions 
we assume that gas deliveries will almost double to 25 MMcfd during the .nid 
1980's and stabilize at this level. Profits will be further enhanced through 
sales of LPG. We visualize net cash flows increasing from $8.lM p.a. in 1985.

8. Assuming cost inflation of-10% and oil prices remaining at US$3*t until July 1985 
then increasing 8i p.a. cash flow from operations after debt servicing will be i| 
sufficient to allow Offshore to substantially expand exploration expenditure 
(and/or pay handsome dividends) from a base of $5M p.a. Cost inflation has been 
assumed at 10% p.a.

9. Discounting future cash flow by 20% p.a-. Offshore has a net present value of 
$89M or 23C.

The earlier problems faced by Offshore probably justified the severe reaction of 
investors. Now that those have been largely overcome che shares deserve to be re-ra 
in line with other oil companies. Purchase of the shares at these levels is therefo 
recommended.
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documents

(continued)

AUSTRALIAN CAPITAL TERRITORY

MO. S,C. 1699 Of 1982 

TM INSURANCES LIMITED

First Plaintiff 

FIRS' AND ALL RISKS INSURANCE 

LIMITED

Second plaintiff 

METROPOLITAN EXECUTORS AND 

NOMINEES ?7V. LIMITED

Third Plaintiff 

LAWRENCE JAMES ADLE3, 

THOMAS • E3IC ATXINSQN 

JAMES' REUBEN WILSON

30RIS"' A

Fourth plaintiffs 

GANKZ

JAMES 3ALJOUH KIPPIST

SAKVEY" GORDON' SCOTT

M.A. TOSIO

First Defendants

Second De f and an t 

fIL - ST.L. "

10

20

Third Defendant

Fourth Defendant

STATE.MENT- CF" CLAIM

1. The First, Second and Third PLaintiffs are ccmpanias duly 

incorporated in the State of itev South Wales and entitled
V

to sue in and by their said corporate name and style .

2. The Fourth Plaintiffs were apcaair.ted on 1 July, 138 2, as 

directors of the Third Defendant.

111082
66
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Bundle of copy Court documents (cont'd)

3. On 1 July, 1982, the Firstnamed Fourth plaintiff was

appointee Chairman of the Board of Directors of the Third 

Defendant.

4. The Third Defendant is a company duly incorporated in the 

Australian Capital Territory and liable to be sued in and 

by its said corporate name and style.

5- At all material times the First Defendants have been 

directors of the Third Defendant.

6. On a date not known to the plaintiffs but known to each 

10 of the Defendants and being on or after 27 September, 1982 

the Second Defendant was appointed a director of the Third 

Defendant at a meeting of directors of the Third Defendant 

of which no notice was given to the Fourth plaintiffs or 

any of them.

7. Article 55 of the Articles of Association of the Third

Defendant provides that a shareholding qualification for 

directors may be fixed by the company in general meeting 

and unless and until so fixad shall be 1,000 shares.

3. So general meeting of the Third Defendant has been held 

20 at which a resolution was passed fixing a shareholding 

qualification.

9. Prior to and on 29 July, 1982 the First Plaintiff was the 

registered holder of 3,312,250 shares in the capital of 

the Third Defendant.

10. On or about 29 July, 1982 the First plaintiff and each of 

Fourth Plaintiffs executed as transferor and transferee 

respectively three forms of transfer of shares in the Third 

Defendant each form being in respect of 1,000 of the said 

shares held by the First Plaintiff and each form providing

1 1 10 92 67.
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Bundle of copy Court documents (cont'd)

for a transfar of such shares from the First Plaintiff to 

ore of the Fourth Plaintiffs.

11. The transfers referred to in the immediately preceding

paragraph hereof were lodged on 21 September 1982 with the 

Third Defendant at its share registry, Corporate Computer 

Services pty. Limited.

12« The Third Defendant has not registered the transfers

referred to in the two immediately preceding paragraphs

hereof and the Fourth Plaintiffs have not been entered

on the register of members of the Third Defendant. 10

13. The Defendants allege that in the premises, the Fourth 

Plaintiffs have failed to obtain a shara qualification 

within two months after their respective appointments to 

the board of the Third Defendant within the meaning of 

Section 221 of the Companies Act, 1981-

14. Were the court to exercise its jurisdiction under Section 

539(4)(d) of the Companies Act, 1981 by -axing an order 

extending tha period for each of the Fourth plaintiffs to 

obtain the share qualification within the meaning of 

Section 221 of the Companies Act, 1981, no substantial 2o 

injustice is likely to be caused to any person.

15. The First Plaintiff is the registered holder of 8,024,230 

shares in the Third Defendant.

16. The Second plaintiff is the registered holder of 35,604,000 

shares in the Third Defendant.

17. The Third Plaintiff is a wholly cwr.ed subsidiary of the 

the First Plaintiff.

13. 3y an agreement in writing between the Third plaintiff and 

the Third Defendant dated 19 July, 1982 the Third plaintiff 

agreed to •indervriie \r. issue by -.he Third defendant cf
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126,490,141 ordinary shares of 10 cents each at a price per 

share of 10 cents ("the share issue") proposed to be made 

by the Third Defendant to its shareholders. The share issue 

was in fact made by the Third Defendant. 

19. It was a term of the agreement referred to in the 

immediately preceding paragraph hereof that the 

entitlements of any shareholders of the Third Defendant 

pursuant to -.he share issue not taken up on before 10 

September, 1982 would lapse and would pass to the Third 

plaintiff.

PARTICULARS
Paragraph 1.1 of the Agreement dated 19 July, 1982 and the 

subsection headed "Shares Not Taken Up" in the the document 

headed "Offer to Shareholders" and dated 3 August 1982. 

20. It was a further term of the agreement referred to in

paragraph 13 hereof that the Third Defendant would notify 

the Third plaintiff of the number of shares not applied for 

by shareholders of the Third Defendant by 4.00 p.ni. on 10 

September, 1982- The plaintiffs seek leave to refer to 

whole of the agreement dated 19 July, 1982 as if fully set

forth herein.
On 24 September, 1982 the Third Defendant provided a

notification to the Third plaintiff pursuant to the

provisions referred to in the immediately preceding

paragraph hereof. The said notification was to the effect

that the number of shares not applied for in the share

issue was 53,016,460 shares.

Ey notice in writing of 24 September, 1982 the Third

Plaintiff applied for the issue and allotment to itself

21

22.
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application a cheque in favour of the-Third Defendant for 

55,301.646-being the whole of the amount payable to the 
Third* Defendant in respect'of the said shares. The said 

cheque was accepted by the Third Defendant and the Third 

Defendant has applied the proceeds of the said cheque to 

its own purposes.

2 -' On 24 September, 1982 the Third Defendant paid to the Third 

Plaintiff an amount of §632,450.05 being underwriting 
commission due to the Third Plaintiff pursuant to the 

underwriting agreement referred to in paragraph 13 hereof.

24 On 27 September, 1982 the First Defendants purporting to 

act as the board of directors of the Third Defendant 

purported to extend the date for receiving applications 

from shareholders pursuant to the share issue up to 15 
October, 1982-

2 -' Cn 27 September, 1982 the Third Defendant purported to

reject the application for shares dated 24 September, 1982 

from the Third Plaintiffs referred to in .paragraph 23 

hereof.

2 -- In dealing in the manner described in paragraphs 21* 22 and 

23 the Third Plaintiff was acting in good faith and without 

actual knowledge of any matter by reason of which the 

office of the Fourth Plaintiffs as direc ors of the Third 
Defendant was vacated.

2"- The Fourth Defendant is a shareholder of the Third

Defendant who forwarded an application for shares pursuant 

to the share issue. 

2*- The Four Defendant is not entitled to have issued and

Allotted to him (it) any shares pursuant to the application 
referred to in paragraph 27 hereof if the Third Plaintiff

1:1:12
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is entitled to have issued and allotted to it the 

53,016,640 shares referred to in,paragraph 22 hereof. 

And the Plaintiffs claim:

1. (a) A declaration that each of the aforesaid Lawrence 

James Adler, Thomas Eric Atkinaon and James Reuben 

Wilson obtained his share qualification as required 

by Article 65 of the Articles of Association of 

Offshore Oil S.L. within two months after his 

appointment within the meaning of Section 221 of the 

Companies Act, 1981.

(b) A declaration that any and all acts dene by any one 

or more of the aforesaid Boris Andrew Ganke, James 

Salfour Kippist and'Harvey Gordon Scott pursuant to 

any purported meeting of directors of Offshore Oil 

S.L. of which notice was not duly given to the 

aforesaid Lawrence James Adler, Thomas Eric Atkinscr. 

and James Reuben Wilson are void.

2- Alternatively to the declarations sought, in prayer 1 above, 

an order extending the period for the obtaining by each of 

the aforesaid Lawrence James Adler, Thomas Eric Atkinson 

and James Reuben Wilson of his share qualification 

within the meaning of Article 65 of the Articles of 

Association of Offshore Oil N.L. until the registration by 

Offshore oil tf.L- of the transfers of 1,000 shares each in 

Offshore Oil si.L. to each of the aforesaid Lawrence James 

Adler, Thomas Eric Atkinson and James Reuben Wilson lodged 

with Offshore Oil JT.L. on' 21 September, 1982-

3. An order directing offshore Oil N.L. to register the share 

transfers referred to in prayer 6 hereof.
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4. in the alternative to order 3 hereof an order that the

register of members of offshore Oil S.L. be r
ectified by

reducing the registered holding of FAI Insura
nces Limited 

i
by 3,000 shares and by inserting in the said 

register the

following entries :-

Lawrence James Adler 1,000 shares 

Thomas Eric Atkinson 1,000 shares 

James Reuben Wilson 1,000 shares

5. A declaration that Metropolitan Executors an
d Nominees Pty, 

•Limited is entitled to have issued to it or at its 

direction 53,016,460 shares in Offshore Oil N-L.

6. An order directing Offshore Oil H.L. to issue 53,016,460 

shares to Metropolitan Executors & Nominees Pty. Limited 

or its nominee or nominees.

7. in the alternative to order 6 hereof an order that the

register of members of Offshore Oil 8.L. be r
ectified by 

inserting in the said register the following 
entry:-

Metropolitan Executors and

Nominees Pty. Limited 53,016,460 shares 

Q. An order that the Fourth Defendant be appoint
ed to

represent the class of persons consisting of 
himself and 

all other persons from whom applications for shares 

pursuant to the share issue were received by 
the Third 

Defendant after 20 Seotember, 1982-

121082

68E.



In the Supreme Court of Victoria
No. 150 Exhibit "Z 20" 

Bundle of copy Court documents (Contd.)

9.

10.

Such further or other orders 

Coats.
as the Court sees fit.

DATED this .--- day of

To the abovenamed Defendants 

by their solicitor or agent

W.C. Conley of Dawson 

Waldron Solicitors for the 

abovenaned Plaintiffs
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AFFIDAVIT OB- 

MARTIN ANTHONY TOSIO

(Filed on behalf of 
Alexanders Securities 
Limited)

20 POWER S POWER
Solicitors
.}4-t Cu<--r!a 3i.r.;<;':,
usiruiiort:.

Telephone: 229 4311 

SR4802.JP

IN THE SUPREME COURT 

OF QUEENSLAND

In the Supreme 
Court of Victoria

No.150
Exhibit "Z 20" 
Bundle of copy 
Court documents 
(continued)

No. la7 ot" LUa2

IN THE MATTER of "The Companies 
(Queensland) Code 1982

- and -

IN THE MATTER of Alexanders Securities 
Limited

I, MARTIN ANTHONY TOSIQ of 32 Elizabeth 

Street, Sydney in the State of New South Wales, 

Chartered Accountant, being duly sworn make oat 

say .as follows:

1. I am the internal accountant responsible 

the preparation of the accounts of Alexanders 

Securities Limited and I am duly authorised by 

Company to make this affidavit.

2. Exhibited to me at the time of swearing t 

my affidavit and iiutricud with the Letter "A" is 

true copy of the draft balance sheet of Alexanc 

Securities Limited as at the 31st December 198<

3. On the 25th November 1D32 Fire and All Rj 

IfiiJurj.sc-! f...i'.' -i, •'.!. jx.ir.;."-^ L:> % ' - ariri-i.'i i. i..atr. • 

c:c.<rtair. other Comp.noi es ^xncur.ctl a clued "the de 

a true copy of this dped is exhibited to me at 

time of swearing this my affidavit and marlced v 

the letter "B".

Deponent

69.
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IN THE SUPREME COURT OF NEW SOUTtI MALES

SYDNEY REGISTRY

FGUITY DIVTSION

NO. 352j of 1982 -

OFFSHORE OIL N.L.

Plaintiff

LAWRENCE JAKES ADLER 

First Defendant

THOMAS ERIC ATKINSON

Second Defendant

JAMES UEUBEH WILf.QN

Third Defendant

SUMMONS

The plaintiff claims:

!_._____A declaration that the

true directors of the plaintiff

arc Boris Andrew Ganke, James

Balfour Kippist. and Harvey

Gordon Scott.

2_.____A declaration that the

first, second and third

defendants arc not directors

of the plaintiff.

3_.____An order re straining

each of the first, second and

l:hir-"l clc-I'c nciun Li, from in any

way acting or purporting to act

as directors of the plaintiff.

4_.____Such further or other

order as this honourable Court

shall deem proper.

5. Costs.

10 -

20

DIAMOND PEISAH & CO.
Solicitors,
2^1 Georye Street,
S_YDn_EY , _MSW 2QOQ

OX 707 SYDNEY. 

Tel. 20 R.lll

70
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f Plaintiff '-s Solicitor

FILTO:

TO Ihe corenrlants :

LAWKEKCF JAMES ADLER 
10 Fitzv/iliiam Street, 
VAUCLUi-F

THOMAS_ _ER^TC ATKINSON 
12 Elvina Avenue, 
NEhPOKT.

JAflFS REUDr.N V.'TLSON 
2 v.'oorlridne Avenue ,
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If there is no attendance before the Court by you or by 

your counsel or solicitor at the time and place specified 

below, the proceedings may be heard and you will be liable 

to suffer judgment or an order against you in your absence.

Before any attendance at that time you mur.t enter an 

appearance in the Registry.

Time: _

Place: Supreme Court,
Queens Square, 
SYDNEY, NSW 2000

Plaintiff: OFFSHORE OTL N.L. a company
duly incorporated having its 
registered office in the State 
of Mew South Wales at 
167 Phillip Street, 
SVDMKV, M:;W 2000

Plaintiff's Address
for Service:

Address of Registry:

C/- Diamond Poisah & Co.,
Solicitors,
291 George Street,
SYDNEY, HSW 2000
DX 707 SYDNEY.

Level 5,
Supreme Court Building, 
Queens Square, 
SYDNEY, NSW 2000
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EQUITY DIVISION 

S 363 of 1982.

SOUTHERN CROSS EXPLORATION

M.L.

AND the Companies Code

HUJ

The plainniffr^alajims -

1. An order that the defendant 

be wound up under the 

Companies (New South Wales) 

Code.

FIRE AND ALL RISKS INSURANCE

COMPANY LIMITED

Plaintiff

An order that John 

Seresford Harkness be 

appointed as liquidator of 

the defendant,.

SOUTHERN CROSS EXPLORATION

N.L.

3. An order that the defendant 

pay the plaintiff's costs. •

Defendant

SUMMONS

DAWSON WALPRON,

Solicitors,

60 Martin Place,

SYDNEY. N.S.W. 2000,

Telaphone: 236 5365

D.X. 355

&EF: SAM

2S1082

ZSAM29

4. Such further or ocher

orders as the Court thinjcs

fit.

To the Defendant, 7th floor, 82 

Elizabeth Street, Sydney, N.S.W. 

2000

If there is no attendance before 

the Court by you or by your 

counsel or solicitor at the time 

and place specified .below, the 

proceedings may be heard and you 

will be liable to suffer 

judgment or an order against 

you in your absence.

20
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Before any attendance at that time you must enter an appearance 

in the Registry.'

Time: November 1982 at a.m.

Place':' Supreme Cour^^euilding, Queens Square, Sydney.

McOarra 

By his partner John 

Dennis Odbert 

•Plaintiff's solicitor

Filadi 28th October, 1982

26-4

281082

ZSAM29
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Bundle of
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documents

Plaintiff 
(continued)

OFFSHORE OIL N.L.

First Defendant

METROPOLITAN EXECUTORS AND 
NOMINEES PTY. LIMITED

Second Defendant 10 

STATEMENT OF CLAI'M

!_. ____ _Th-.i £irst d-afendant is a company auly incorporated

in the Australian Capital Territory and liable to be sued

in and by its corporate name and style.

£_. ____ 7h'-2 second defendant is a company duly incorporated

in trie St : -. ts of :-:ew south Wales and liable to De sued in

and by its said corporate name and style.

_K ____ At all material times the plaintiff has been a share­

holder in the first defendant.

4_. ____ At all material times the plaintiff has ceen a director 20

of the first defendant,

5_. ____ At all ma te r ral ' time's" tne first defendant has been a

public company listed on the Australian Associated Stock

6_. ____ At nil material times the second defendant has seen a 

wholly owned subsidiary of FAI Insurances Limited, a company 

duly incorporated in the State of "h«w- Soutn Wales and itself 

at all material times a public company listed on the Australian

'Exchange*
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At nil material times the said FAI Insurances Limited

was the registered holder of no less tnan 8,024,250 shares 

in the first defendant.

8_.____ *.t all material times a company known as Fire & All 

Risks T:\surnnce Limited was a wholly owned subsidiary of the 

said FAI Insurances Limited.

9_.____At all material times the said Fire & All Risks Insurance 

Limitc-c. was tne registered holder of no less than 35,604,000 

shares in the first defendant.

10 j.0 . ?.y an agreement in writing between the first defendant 

and .:-.:-• se c?ond defendant dated lath July, 1932 the second 

dof£•:-."•: .1 .-..;reed to underwrite an issue dy the first defendant 

c: i2^.-'' ,'.41 cr^.ir.ary shares of 10 c-t-r.ts each at a price per 

shar-i- • '. '.• rer.ts ("the share issue") proposed to ce made by the 

first .•• -. ::•:. int to its shareholders. The share issue was in 

fr.ct .-"•'•; • \- the first defendant.

1L. t •.-/:: 5 a term ot the agreement: rererred to in the 

ir.me- -: i • •-'•• ^•recc'-Ung paragraph horcof that the entitlements 

of ar.\- .-..-:-.. -.olders of. tne first defenaant pursuant to the
j

20 snare : .suj not taken up on or oefore the lOtn September, 1982 

would lapse and pass to the second defendant.

PARTICULARS

Paragraph 1.1 of the Agreement dated 19th July, 

1942 and the subsection headed "Shares Not Taken, 

Up" and the document headed "Offer to Shareholders" 

dated 3rd August, 1982.
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In the 12.___It was a further term of the agreement referred to
Supreme
Court of in paragraph 10 hereof that the first defendant would notify
Victoria
————— the second defendant of the number of shares not applied for
No.150 
Exhibit by shareholders of the first defendant by 4 p.m. on the 10th
"Z 20"
Bundle of September, 1982. The plaintiff seeks leave to refer to the
copy
Court whole ot the agreement dated i9tn July, 1982 as if fully set
documents

forth heroin.
(cont'd)

13. jn the 24th September, 19y2 the first defendant

purpor-. -d tc provide notification to the second defendant 

pursuant "o the provisions referred to in the immediately 10 

preceding paragraph hereof. Tne said purported notification 

was tc -he effect that the nurr.cer of shares not applied for 

in the share issue was 53,015,450 shares. The plaintiff charges 

and the fact is ihat such r.ozificazicn •.vas inoperative and of 

no effect.

14. '2\- :-.jtice in v/riting dazed 24zn September, ly82 the 

second ..is: tndar.t applied for the issue snd allotment to itself 

of 5.t, '} i.6, -^O ordinary snares in purported pursuance of the 

agreent!>r.t o; the lyth July, 1932. T'-.o piaintift charges and 20 

the (!<.:•:'.: :.s that r.no said application is inoperative and of 

no eft;j't.

15.___On the 27th September, ly82 the first defendant by 

its Board or Directors extended the dace for receiving 

applications from shareholders pursuant to the share issue 

up to the 15th October, 1982.

16. On the 27th September, Iy82 the tirst defendant by 

its Board of Directors rejected the application for shares 

dated 24th Septemoer, 19a2 from the second defendant.
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17.___3y letter dated 25th Octooer, 19«2 from FAX Insurance 
Group addressed to Alex R. Macintosh as Chairman of the first 
defendant, che second defendant by its parent company proposed 

that there should fce allotted to it the 53,016,460 shares in 

the first defendant.

18.___At a time and in a form not known exactly to the 

plaint iff, a purported resolution of the first defendant was 
passec proposing that the offer referred to in the preceding 
pararr ..>n : :>:: this Statement of Claim be accepted.

10 19. __ '-.•• /laintiff charges and the fact is that the agreement 
referr-..'. ~.o in paragraph 10 of this Statement of Claim is void 
for il--:grii L ty and that its enforcemenc would be contrary to 
public -_>ol '.<-•/ in that its execution '.-/as obtained for the 

purpcsvo c.z :tvoicinc the provisions at the Companies (Acquisitio 
of Shares) Legislation.

20. ';'ho plaintiff charges and the fact is that the agreement 

referred to in paragraph 10 of this Statement of Claim is void 

for illegality and its anforcer.ent would be contrary to public 
policy in that its execution was obtained for the purposes of 

20 avoidir.7 the provisions of the Securities Industry Code anc 
Regulations.

21.___in the alternative, the plaintiff charges and the 

fact is that the agreement referred to in paragraph 10 hereof 

was entered into by the parties thereto pursuant to a scheme 

to avoid the provisions of the Companies (Acquisition of Shares) 
Li2gisl.it icr. and tne application for shares by the second 

defendant pursuant to the said agreement was in further pursuanc 
of the ?ai-.1 scheme.
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In the 22 .______Cn the further alternative, the plaintiff charges
SupremeCourt of and tnc f-act is that the agreement in writing referred to
Victoria————— in paragraph 10 hereof was entered into by the parties
Exhibit pursuant to a scheme to avoid the provisions of the Securities"z 20"
Bundle Industry Code and Regulations and that the application for
of copy
Court shares by the second defendant pursuant to the said agreement
documents

was in further pursuance of the said scheme.
(continued)

^3.___In the further alternative, the plaintiff says that
the terms of any agreement between the first and second 
defendants were varied to provide that tne entitlements of 10 
any of the shareholders of the first defendant pursuant to 
the share issue not taken up before the 15th October, 198^ 
••:culr. ip;-,.- .-r.d such lapsing v/as a cor.dicior. precedent tc 
ar.y en-it lament of the second defendant ar.d that the saici 
'.-"•r.r.i-.. .-. •.;.-:3 noc fulfilled at the rir.a of the purported 

scpiicition by the second defendant on che _»tn September, 1^82 
?.:ic: iK--. : :i -he premises the first darer.dant did r.ot become 
ana v.a> -iO': liable to allot any snares to the second defendant 
or at all.

24. "n the further alternative, the plaintiff charges and 20 
the fact is that it was a condition precedent to any entitlement 
of the second defendant pursuant to any agreement between the 
first defendant and the second defendant that the first defendant 
provided notification to tne second defendant pursuant to the 
provisions thereof and that such a condition as to_ the provision 
of such notification was not fulfilled and in the premises 

the first defendant did not become and was not liable to allot 
any snares to the second defendant or at ail.

78.



In the Supreme Court of Victoria
No. 150 Exhibit "2 20" 

Bundle of copy Court documents 
(continued)

AND tne plaintiff claims:

(a) A declaration that the agreement: between the

first ana second defendants dated 19th July, 1982 

is void and of no effect.

(b) In the alternative, a declaration that the said 

agreement is not operative and of no erfect.

ic) An order that tne first defendant be restrained 

until further order of the court fron allotting 

to the second defendant or at its direction any 

snares in the first defendant.

(<ii An order tnat the rirst defendant be .restrained 

until further order of the court fron accepting 

L i v;.-.olc cr in part tho offer cor.tuir.ee in a Letter 

d ;tjd, 25th Octoc«ar, 1932 from FAI insurance Group 

3 -'.dressed to .-.lex 2. Mac in to 3:1 as Chairman of the 

fir=t defendant.

(e' Ari order that the second defendant be restrained 

u:i".iL further order of tho court from applying to 

th-3 first defendant for the issue of shares in the
70 r.r.-t defendant pursuant to the provisions of the 

s-\i-l agreement of the lyth July, 1932.

(f) A declaration that the second defendant is not entitled 

to have issued to it or at its direction 53,U16,460

shares in the tirst defendant. 
/
(g) In tne alternative, a declaration that the second

defendant is not entitled to have issued to it or 

at its direction any lesser number of shares than 

the shares referred to in the preceding subparagraph 

-SJareof in the capital of tne, first defendant pursuant
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(iJ

-7-

In the alternative to the preceding orders, an 
order that the Register of Members of Offsnore 
Oil N.ii. be rectified by removing from the said 
Register any entry indicating the nolding of shares 
by Metropolitan Executors and Nominees Pty. Limited. 
An order tnat the second defendant be restrained from 
exercising or purporting to exercise any rignts, 
including voting rights, attaching to shares in the 
capital of the first defendant oatair.ed by the second 
:!• f.-.ndant as tne result of an application in purported 10 
pursuance of the said agreement..of the 19tn July, 1982. 
.-.n order that the second dorenaar.t be restrained 
until further order of civa court from transferring, 
alienating, charging or in any way dealing with any 
shares received by the said second defendant in the 
•r?.pital of the first defendant applied for in purported 
pursuance oi the said agroerrcnt of the 19th July, 19a2. 
.-"••. -r. further or otner orders as to the Court seems

20

).\TFD • ' LS: "hire. ..:ay of November, 19R2.

TO tn3 r.ccvenamed defendants by their solicitors or agents.

Solicitor for the abovenamed
Plaint:
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IN THE SUPREME COURT OF f!!E 

AUSTRALIAN CAPITAL TERRITORY

S.C. 1796 of 1982.

BORIS ANDREW GANXE

Plaintiff

OFFSHORE OIL N.L.

First Defendant

METROPOLITAN EXECUTORS AMD 
NOMINEES' ?TY. LIMITED

Second Defendant

WILLIAM PIERCE, 
Sarrisler and Solicitor, 
First Floor, 
Bailey Arcade, 
East Row, 
CANBERRA CITY 2601

Tel. (062) 47-3733 

DX 5674 CANBERRA.
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DELIVERED
ll.lO |>rA

IN THE SUPREME COURT OF NEW SOUTH WALES
SYDNEY REGISTRY

EQUITY DIVISION

NO. of 1983

OFFSHORE OIL N.L.

Plaintiff 

BRINGS LIMITED

Defendant

SUMMONS

ALLEN ALLEN & HEMSLEYSolicitors—————— 
MLC Centre 
19-29 Martin Place 
SYDNEY NSW 2000

DX 105 Sydney. 
Tel: 230.3777.

2 8 JAN 19.83

y

flU

^ ;TROY
The Plaintiff claims:-

lj__A declaration that the Plaintiff
is the sole owner of the Siemens
telephone systen (hereinafter called
"the System") described in Schedule I
hereto.

2_.__A declaration that the Plaintiff L
is entitled to immediate and exclusive
possession of the System.
3". An order :-

(a) that the Defendant forthwith 
deliver up the System to the 
Plaintiff; and

(b) in default of such delivery 
up of the System to the 
Plaintiff, that the Defendant 
Its servants and agents permit 2( 
telephone technicians engaged 
by the Plaintiff (but not 
exceed'iig- 4 of the same) 
to enter forthwith upon the 
premises described in Schedule 
II hereto for the purpose of 
removing the System therefrom 
and delivering the same to the 
Plaintiff.

32-
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_An order that pending the huaring of these proceedings theDefendant its servants and agents be restrained from selling or otherwise dealing with the System and from performing any technical modification to or otherwise changing or interfering with the operation of the System otherwise than to remove the same from the said premises and deliver it to the Plaintiff. 5.____Damages.
6.

7.

Costs.

Further or other orders.

10

A Siemens telephone system EMS 150 FAB together with operator's console and associated equipment.

SCHEDULE II
of the Defendant situated on theA llth Floor', 82 Elizabeth Street, Sydney.

20

TO THE DEFENDANT; Brinds Limited, 82 Elizabeth Street, Sydney, If there is no attendance before the Court by you or by your Counsel or Solicitor at the time and place specified below, the proceedings may be heard and you will be liable to suffer judgment or an order against you in your absence. Before any
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attendance at that time you must enter an appearance in the Registry.

FILED: January 1983

Time and place for hearing;
Time:

Place:

Plaintiff; 

Plaintiff's Solicitor;

Plaintiff's Address for Service:

Platiffs Solicitor 
Janes William Dwyer

"AJ

at 9.30 a.m.
Before the Registrar - • Court , Supreme Court, Law Courts Building, Queen's Square, Sydney.
Offshore Oil N.L.
James William Dwyer, C/- Alien Alien & Hemsley, 19-29 Martin Place, Sydney.

10

Address of Registry;

Alien Alien & Hemsley, Solicitors, Level 58, MLC Centre, 19-29 Martin Place, Sydney. DX 10S Sydney. Telephone: 230.3777.

Law Courts Building, 
Queen's Square, Sydney.

20
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DELIVERED, ,•'•• Summons
Landlord and Tenant Acs,

To
Southern Croaa Exploration N.L.

°f 7th Floor, 82 Elizabeth Street, Sydney 
WHEREAS an information was exhibited before me, 
one of Her Majesty's Justices of the Peace for the State of New tiOUIlif Wales 

on dlia eleventh day of February 
in die year of Our Lord one thousand nine hundred and eighty three 

at SYDNEY in die said State 

by AUHEOLE INVESTMENTS PTY LTD

the Landlord (hereinafter called the Lessor) of the land and premises herein- 
10 after described alleging that theretofore you 

SOUTHERN CHOSS EXPLORATION N.L.

(hereinafter called die Defendant) held from die said Lessor, by virtue of a

tenancy

*& th*t land and premises (hereinafter called the Land)
situate in the » .. ,. , Petty Sessions District in the State Eastern Metropolitan
aforesaid and known as „... — a _ _ . . ^__ ,7th Floor, 82 Elizabeth Street, Sydney
and that die said tenancy j.*.__.^ ^ x *•VMS determined by a notice to quit
on or about die twenty firth day of January 19 83 , and

that you are now in actual occupation of the said Land, and that you neglect (o quit and 
20 deliver up possession thereof, and die said Lessor praya uiat he may, under and by virtue 

of die provisiona of the Statutes in such case made and provided, be put into possession of 
the said Land, and recover the costs of obtaining possession of the said Land. 
These are therefore U> command you, in Her Majesty's name, to be anil appear 
on WEDNESDAY the SIXTEENTH day of MAflCH 19 83 
at die hour of Ten of the clock in die forenooJI, at the Goim of Petty Session* fur the said 
District holden at 302 Caetlereagh St,Sydney anu< *° ^rom day to day, at the same 
hour of the day, until the matter of the said information shall be disposed of, before aucli 
of Her Majesty's Stipendiary Magistrates for the said State, ss may then be there, to show 
cause why the said Lxssor should not be put into possession of the said Land and to show 
cause why an order for costs should not be made in favour of the Lessor and take notice 
that if you fail to appear and show such cause as aforesaid, you will be liable Co have a 
Warrant issued against you, under which such possession of the said Land may be given to 
the said Lessor, and an order for costs may be made against you.

GIVEN under my Hand and Seal, the eleventh
day of February 19 83 • ** SYDNEY -——



UtLIVtKhU
In the Supreme Court, of Victoria 

No. 150 Exhibit "£. ZU"
Bundle of copy Court documents (cont'd) 

IN THE SUPREME COURT OF NEW SOUTH WALES 

SYDNEY REGISTRY 

EQUITY DIVISION

No. 1459 of 1983.

IN THE MATTER of 
BONDS AND SECURITIES 
(TRADING) PTY. LIMITED

AND THE COMPANIES (N.S.W.) 
CODE, 1981

OFFSHORE OIL N.L. 

Plaintiff

BONDS AND SECURITIES 
(TRADING) PTY. LIMITED

Defendant

1953

K. :1

The Plaintiff will at 10.00 a.m. 

on '/£/^ March 1983 at the 

Court of the Registrar in Equity, 

Court 7A, Level 1, Supreme Court, 

Queen's Square, Sydney move the 

Court for orders:-

1. That a Provisional Liquidator 

be appointed of the Defendant.

2. Such further or other order as 

to the Court seems proper in 

the circumstances.

3. Costs.

NOTICE OF MOTION

AT.T.KN ALLEN & HEMSLEY
Solicitors,
MLC Centre,
19-29 Martin Place,
SYDNEY NSW 2000

D.X.: 105 SYDNEY 
Tel: 230.3777

DATED: March 1983

Plaintiff's Solicitor

86.
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EQUITY DIVISION 

of 1982

F NEW SOUTH K

SOUTHERN CROSS EXPLORATION N L 

Plaintiff,

G 3

J K'BRADSHAW

G -.

C Pi STANFORD

HERRING

J H-CHERRYTT1
A ; SeARRA 

A 4 1 CLARK

CRAIG

B GRAY

J H RICHARDSON

G S ERAY

ARM MACI KTOS H

K N ALLEN

P V:

J S BROWN

In the Supreme Qourt of Victoria
No.150 Exhibit "Z 20" 

BjiJ3die_5f_ copy 'Court documents 
(continued)

The plaintiff claims:

1.___k. declaration thac tho fi-st. 

Dofencants hold any executed '_r:-.:.5- 

fers of interest in the Exploration 

Permit for Petroleum No KA-64-P 

being tranafc.-ra dtssignatsd "f\" , 

"B", und "C" on benalf of the 

Plaintiff.

2. An order that the first 

Defendants be restrained from 

parting with possession of any 

one or more of the transfers 

referred to in paragraph 1 above 

other than to the Plaintiff-'or 

as it shall direct, in writing. 

3_._____Such further or other oriar 

as this honourable Court shall 

deem proper. 

4 . Costs'1 "

Plaintiff's Solicitor

FILED:

__ _ __ _ ;i.H > co.30 Solicitors","" ~ "
291 Ceorge Strcst, 
Sycnev NSW 2000

CX 707 Sydney 
Tel. 29 8311

TO the

C W KELLEI[_t:R 

G D STANFORD

87.
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IN THE SUPREME COURT OF NEW SOUTH WALES

SYDNEY REGISTRY 

EQUITY DIVISION

NO. 4525 of 1982

SOUTHERN CROSS 
EXPLORATION N.L.

Plaintiff

G.H. BENNETT

J.W. BRADSHAW

G.H. KELLEHER

G.L. HERRING

R.A. LAMOND

J.H. CHERRY

A. SCARRA

A.J. CLARK 

N,P. CRAIG

B. GRAY

The Plaintiff will, pursuant to leave to 
apply granted, by His Honour Mr. Justice 
Needham on 23th February, 1983, at 10.00 
a.m. on llth April, 1983 before His Honour 
Mr. Justice Needham at Court 8B, Supreme 
Court, Queens Square Sydney, move the Court 
for Orders:-

!_.____That this Notice of Motion be 10 
returnable instanter.

2_.____Directions as to the times, place 
and mode of payment by the Plaintiff 
pursuant to Deed dated 25th November, 1982. 
3_.____Such further or other order as this 
Honourable Court shall deem proper.

20

Solicitor for the Plaintiff

DATED: April, 1983.

NOTICE OF MOTION
FILED:

TO The Defendants,

88

DIAMOND PEISAH & CO. 
Solicitors, 
291 George Street, 
SYDNEY. 2000.
Tel.: 29.8311 
D.X. 707 SYDNEY

G. H. BENNETT

J. W. BRADSHAW

G. W. KELLEHER

G. D. STANFORD

G. L. HERRING

R. A. LAMOND
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G.S. BRAY 

A.R.M. MACINTOSH 

K.N. ALLEN 

P.M. TRUDA 

J.S. BROWN 

P.J. DONE 

P.R. THOMAS 

A.J. FIRMSTONE 

G.K. BAILEY

D.F. FINDLATER

P.E. HENRY

L.A. SMITH

R.J. SWIT2ER

D.W. ROBIN

M.H. McLEAN

G.K. DAY

D.C. MOTT

First Defendants

OFFSHORE OIL N.L.

OFFSHORE OIL (FAR EAST) 
LIMITED

HALLMARK MINERALS N.L.

DIAMOND SHAMROCK OIL 
COMPANY (AUSTRALIA) 
LIMITED

CHARTERHALL OIL 
AUSTRALIA PTY. LIMITED

SOVEREIGN OIL AUSTRALIA 
LIMITED

MAGNET METALS LIMITED 

LENNARD OIL N.L. 

MONARCH PETROLEUM N.L.

STIRLING PETROLEUM 
N.L.

READING & BATES 
AUSTRALIA PETROLEUM CO..

Second Defendants

OFFSHORE OIL N.L.

OFFSHORE OIL (FAR EAST) 
LIMITED

J. H. CHERRY 

A. SCARRA 

A. J. CLARK

N. P. CRAIG

B. GRAY

J. H. RICHARDSON

G. S. BRAY

A. R. M. MACINTOSH

R. N. ALLEN

P. W. TRUDA

J. S. BROWN

P. J. DONE

R. P. THOMAS

A. J. FIRMSTONE

G. K. BAILEY

D. F. FINDLATER

P. E. HENRY

L. A. SMITH

R. J. SWIT2ER

D. W. ROBIN

M. H. McLEAN

G. K. DAY

D. C. NOTT

All Of:

Australia Square, 
Tower Building, 
Sydney. N.S.W. 2000.

OFFSHORE OIL N.L. 
5th floor, 
167 Phillip Street, 
Sydney. N.S.W.

In the Supreme 
Court of 
Victoria____

No.150
Exhibit "Z 20" 
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(continued)
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CHARTERHALL OIL 
AUSTRALIA PTY. LIMITED

Cross Claimant

G.H. BENNETT 

J.W. BRADSHAW 

G.M. KELLEHER 

G.D. STANFORD 

G.L. HERRING 

R.A. LAMOND 

J.H. CHERRY 

A. SCARRA 

A.J. CLARK 

N.P. CRAIG 

B. GRAY

J.G. RICHARDSON 

G.S. BRAY 

A.R.M. MACINTOSH 

K.N. RLL5H 

P.W. TRUDA 

J.S. BROWN 

P . J. DONE 

P.R. THOMAS

A.J. FIRHSTONE 

G.K. BAILEY 

D.F. FINPLATSR 

P.E. HENRY 

L.A. SMITH 

R.J. SHITZER 

D.H. ROBIN 

M.H. McLEAM 

G.K. DAY 

D.C. NOTT

HALLMARK MINERALS N.L. 
7th Floor,
82 Elizabath Street, 
Sydney. N.S.W.

DIAMOND SHAMROCK OIL COMPANY 
(AUSTRALIA) PTY. LIMITED 
Level 24, C.B.A. Centre, 
60 Margaret Street, 
Sydney. N.S.W.

CHARTERHALL OIL AUSTRALIA PTY. LIMITED
25th Level,
360 Collins Street,
Melbourne. Victoria.

SOVEREIGN OIL AUSTRALIA LIMITED 
2nd Floor," 
33 Ord Street, 
West Perth. Western Australia

MAGNET METALS LIMITED 
189 St.George's Terrace, 
Perth. Western Australia.

LENNARD OIL N.L.
139 St.George's Terrace,
Perth. Western Australia.

MONARCH PETROLEUM N.L. 
189 St. George's Terrace, 
Perth. Western Australia.

STIRLING PETROLEUM N.L. 
189 St. George's Terrace, 
Perth. Western Australia.

READING & BATES AUSTRALIA PETROLEUM CO-. 
1100 Mid-Continent Building,' 
409 S. Boston, 
Tulsa. Oklahoma. U.S.A.

20

First Cross Defcindan-cs

HALLMARK MINERALS N.L. 

Second Cross Defendant

SOUTHERN CROSS 
EXPLORATION N.

Third Cross Defendant

90
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MAGNET METALS Bundle of
LENNARD OIL N.L. c°Py Court

documents 
MONARCH PETROLEUM N.L.

STIRLING PETROLEUM (continued) 
N.L.

READING AND BATES 
AUSTRALIA PETROLEUM CO.

Fourth Cross Defendants

91.
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IN THE SUPREME COURT OF MEN SOUTH HALES

SYDNEY REGISTRY

EOUITY DIVISIOM The plaintiff cl.iims: 

1. A declaration that i he l : i

No. 4513 of 1983.

SOUTHERN CROSS EXPLORATION N L

Plaintiff,

G H BENNET

J H BRAOSHAU

G H KELLEHER

G D STANFORD

G L HERRING

R _A I AMONG

J H CHERRY

A SCARRA

A J CLARK

N P CRAIG

B GRAY

J H RICHAPOSOH

G S BRAY

ARM MACINTOSH

K N ALLEN

P W TRUDA

J S BROWN

SUMHOfIS

DIAMOND PKtiJAII S CO.
SoJ ici for:; ,
21 \ Coo ry»2 r. L ru c t,
SYDNEY. __ J200» J_
UX 707 "
•rel.
Kef: JLU.jrF. 24528

92.

Defendants hold any UXLJCH '. IM! 

transfers of interest in the 

Exploration Permit for Pt?r.rol^ur 

No. HA-64-P beina transfers des' 

nated "A", "8" and "C" on hehal 

of the Plaintiff. 

2_._____An order that the first 

Defendants be restrained from 

parting with possession vi any 

one or more of tht> t reins h-rs 

referred to in pnr.mraph I .ibov. 

othiir thftn to the IJ 1 a i n t i i f or 

as it shall direct in writ inn. 

3. (a ) A declaration that n.j 

"Event of Default" as th.i." t^rir 

is used in clause ^ . 7. 2 of Lh*> 

Joint Vpnture and Operatiru' 

Agreement annexed to the f,irr-I: 

Agreement dated 2nd September, 

1981 (hereinafter n?ferri"i tu J 1 

the "Joint Venture Adre*»n!iMi t" ) 

and executed by certain <> I Ihf 

partie-s hereto ha r. occurr-.l 

in relation to thi- f 1.1 i n t > ' f 

ac thcit term is <Jr fined i ••. t.h- 

said a oreemeu t. 

(b) A declaration Lhflt •• in; 

Plaintiff's interest in t h: • 

Exploration Periri t fnr Pi>: rn 1 nn 

Muinhor HA-64-P ( hcrr> i nu f r. >• '• 

referred to as "the Soufhi-r-n
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P J DONE

P R THOMAS

A J FIRMSTONE

G K BAILEY

D F F1NDLATER

P E HENRY

L A SMITH

R J SWITZER

D H ROBIN

M H McLEAN

G K DAY

0 C NOTT

First Defendants

OFFSHORE OIL N L

OFFSHORE OIL (FAR EAST) LIMITED

HALLMARK MINERALS M L

CHARTERHALL GIL AUSTRALIA FTTTl WTTOJ———————

Ift^MCT UCTAI c i T M T T r n

.MQNApCH PFTftm FI1M__N_J__ 

STinilMC PCTROLCUM M L-

Second Defendants

93.
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Bundle of copy Court documents 
(continued)

Crosr, intercut") h.is nor been 

forfe i t ed.

£_.___^n order re', tra in i n<' the 

Second Uefendants fron at tiny 

in respect of the said Joint 

Venture Aoreement except on th 

basis of the Plaintiff's 

participation therein as decla 

in the terms of orders 3(a} an 

(b) above.

5_.___A declaration that the 

first named second Defendant w 

not entitled to nive thp 

purported not.ice to thy i'l.iuu. 

by telex dated 1st March i"K1. 

6_.__ ___A dec la ration that, i In- 

first named Second Oef efi.i.i n t , 

the second named Second lii-fend, 

and the fourth named Second 

Defendant were not entitled to 

give the purported notice 

contained in a-letter ami not.ii 

from the first nainpil Secund 

Defendant to the Plaintiir d.iL. 

7th Parch 19R3. 

7_. _ _A declaratinn Lh<if. i in- 

first nn;::ed Second t'c-f un.l.ir! f , 

the second noned Second ii.-hpnd. 

and the fourth n<nncd ict..i!;d 

Defendant v/ere not cntitli-'i Lu 

9.1 vc the pur port CM! fiorii. i- f'oncc 

ed in a letter and notii'" rrmn 

first nomed Secoml Oefr>n-:!.:n r. r r 

the Plaintiff d o 11-d 14 r •. ,- h ! l"
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(continued)

8_.___A declaration that the first named Second Oof end.mt 

is not entitled to give the notice purportedly cjiven by 
letter from the f-irst named Second Defendant to the Plaintiff 
dated 8th April D 83.

9^___A declaration that the deed dated 25th November 1'iH2, 
beino Exhibit "C" in Supreme Court of New South Hales 
porceedinos No. 4525 of 1982 is in force and effect.

10. Such further or other order as this honourable Court 
shal1 deem proper.

11. Costs.
10

FILED:

TO the defendants

G H BEDNETT

J W BRADSHAU

G H KElLEHFn

G D STANDFCRD

R A LAMOND

J H CHERRY

A SCARRA

A J CLARK

20

J H .RICHAROSCm

G S BRAY

A R f-1 __M/*CIMTOSH

R_N ALLEU

P W TRUOA
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20

J S GROWN 

P J DONE 

R P THOMAS 

A J FIRfSTONE 

G K BAILEY 

D F FINDLATER 

P E HENPY 

L A SFITH 

R J SWITZEP 

D U ROBIN 

M H HcLEAN 

G K DAY 

D C NOTT 

Al 1 of:

Aus Crali a Square 
Tower Building 
Sydney NSW 2000

In the Supreme 
Court of 
Victoria_____

No.150
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(continued)

30

OFFSHORE OIL N_L
5th F"loo7Tl67 P'nillip Street
Sydney

OFFSH0RE OIL (FAk EAST) LIMITED 
5th floor, 167 Phi 11ip Street 
Sydney M^'J

H A L_L M A RK f.IMERALS M L 
7~fh TToor 82" Elizabeth 
Street, Sydney, NSK

CHAP. F E R H AL L_OJ L_ AU b_r_R_AL I_A 
PTY J.'IMI fE_0
2"5th L'ove'l , 3GO Coll ins 
Street, Melbourne, Vie

95.
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(continued)

your counsel or solicitor at the time and place specified 

below, the proceedings may be heard and you will be li.iblc 

to suffer judgment or an order aoainst you in your absence.

Before any attendance at that time you must enter an 

appearance in the Registry.

Time: 10:00 a m on the 15th April 1983

Place: Before His Honour Mr. Justice fleedham
Ct. 88
Supreme Court 
Queens Street 
Sydney, fISW 2000

Plainti ff:

Plaintiff's Address

Address of Registry:

SOUTHERN CROSS EXPLORATION N I 
(i conpiiny July i HV.U r Jura ti-il tt.i / 
its registered office at 82 tli 
Street", Sydney, NSW 2000

C/- Diamond Peisah ?. Co.
Solici tors ,
291 George Street
Sydney NSW 2000
SX 707 Sydney

Level 5,
Supreme Court Bruilding
Queens Square
Sydney NSW 2000

10

20

Time for service is abridged by the Court to 4:00 p.m. 
13th April , 1983

96.



In the Supreme Court 
of Victoria_______

No. 150 Exhibit "Z 20" 
Bundle of copy Court 
documents (continued)

32. On 8th April 1983 Offshore Oil 

delivered a letter to Southern Croaa. A 

true copy of this letter is annexed hereto 

and marJted with, the letters "CC".

SWORN this

of April, 1983

Before me:-

( day )

A Justice of ̂ the Peac

97.
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IN THE SUPREME COURT OF NEW SOUTH WA
LES

SYDNEY REGISTRY

EQUITY DIVISION

No. of 1983.

ACRON PACIFIC LIMITED

ALEXANDERS CORPORATION

LIMITED

ALEXANDERS SECURITIES 
LIMITED

BONDS AND SECURITIES 
(TRADING) PTY. LTD.
CHAPMANS LIMITED 
GULF RESOURCES N.L. 
HALLMARK'MINERALS N.L.
INVESTMENT CORPORATION 
OF FIJI LIMITED
NADI BAY BEACH CORPORATIONLIMITED'—————————

BORIS ANDREW GANKE 
MARTIN TOSIO
JAMES KIPPIST

Plaintiffs

SUMMONS

OMAN JOIIMGON 81

<HLtJ> Floor 
82 Elizabeth Street 
Sydney NSW 
Phone 233 6022 
OX 769

The plaintiffs claim:

!_.____A declaration that the

Deed of the 25th November, 1981

between all of the plaintiffs

and all of the defendants

herein is operative and of

full effect.

2_.____A declaration that an

alleged report by the sixth

defendant dated 10th February,

1983 is not "an opinion" withi.

the meaning of Clause 22 of th

said Deed of the 25th November

1982.

3 ..___A declaration that an

alleged opinion given by the

sixtt^/defendan-^von the 10th

February, 1983. ija not "an 
v \ v>i

opinion" within/:iThe meaning '.o: 

Clause 22 of .tbe provisions p: 

the said Deed of the 25th 

November, 1982. 

4_.____A declaration that the
i!

alleged opinion given by the. 

sixth defendant on the 10th : 

February, 1903 is not a bona, 

fide and proper opinion of th 

sixth defendant.

98.
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OFFSHORE OIL N.L. 

First Defendant

AUREOLE INVESTMENTS 
PTV. LIMITED

Second Defendant

FAI INSURANCES LIMITED 

Third Defendant

FIRE AND ALL RISKS 
INSURANCE LIMITED

Fourth Defendant

METROPOLITAN EXECUTORS 

AND NOMINEES PTY. 
LIMITED

Fifth Defendant

ALEXANDER R.M. MACINTOSH 

Sixth Defendant

BRINDS LIMITED 
(Provisional Liquidator 
appointed)

Seventh Defendant

20"
documents (cont'd)

5_.____A declaration that the 

alleged opinion given by the 

sixth defendant on the 10th 

February, 1983 is of no force 

and effect by virtue of mala 

fides and/or lack of bona fie 

in respect of such alleged 

opinion.

6_.____A declaration that the 

first, second, third,'••fourth. 

and fifth defendants were no 

entitled to give any notice 

termination of the Deed of t 

25th November, 1982. 

7_.____A declaration that th 

first, second, third, fourth 

and fifth defendants are not 

entitled to give any notice 

of termination of the Deed <: 

the 25th November, 1982. 

a_.____A declaration that tl 

purported notices, .of termini 

of the Deed of the 25th 

November, 1982 given by the 

first, second, third, fourt. 

and fifth defendants on or 

about the 16th February, 19 

are of no force and effect. 

9_.____Orders restraining t 

first, second, third, fourt 

fifth, sixth and seventh

99.
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defendants from acting 
other than on the basis

 that 

the Deed of the 25th No
vember, 1982 between all of the

 

plaintiffs and all of t
he defendants herein is

 operative 

and of full effect.

10. Orders that the first, 
second, third, fourth and 

fifth defendants and th
eir servants be restrai

ned from 

instituting or continui
nq any proceedings in a

ny Court 

contrary to the provisi
ons of the Deed of the 

25th November 

1982.

11. An order that the sixth
 defendant perform and 

carry 

out the functions and o
perations required to b

e carried out 

by him under the terms 
of the said Deed of the 25

th 

November, 1982.

12. Further or other relief.

13. Costs.

TO the defendant OFFSHORE OIL M.L.of 167 Phillip Street,

Sydney.

TO the defendant AUREOL£ INVESTMENTS PTV. LIMITED of 167
Phillip Street, Sydney———————————

TO the defendant FAI INSURANCES LIMITED of 185 Macquarie Strt

Sydney^.

TO the defendant FITRE AND ALL RISKS INSURANCE LIMITED of

185 Macquarie Street, Sydney

TO the defendant METROPOLITAN EXECUTORS AND NOMINEES PTY. 

LIMITED of 185 Macquarie Street, Sydney

TO the defendant ALEXANDER R.M. MACINTOSH of Tower Buildini

Australia Square, Sydney.

TO the defendant BRIMDS LIMITED/of 82 Elizabeth Street, Sy<

IS/OAMU U'QU,^^

100 .
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If there is no attendance before the Court by you or by 

your Counsel or Solicitor at the time and place specified 

below, the proceedings may be heard and you will be liable 

to suffer judgment or an order against you in your absence.

Before any attendance at that time, you must enter an 

appearance in the Registry, 

TIME: -

PLACE:

PLAINTIFFS: ACRON PACIFIC LIMITED of
9th fl., 82 Elizabeth Street
Sydney NSW 2000
ALEXANDERS CORPORATION LIMITED
of 9th Fl., 82 Elizabeth Street,
Sydney NSW 2000
ALEXANDERS SECURITIES LIMITED
of 9th fl., 82 Elizabeth Street,
Sydney NSW 2000
30NDS AND SECURITIES (TRADING)
PTY. .LTD. of 9th fl.r 32 Elizabeth
Street, Sydney NSW 2000

CHAPMANS LIMITED of 188-190 Susse 
Street, Sydney NSW 2000

GULF"* RESOURCES N.L. of 100 
Collins Street, Melbourne, Vie

30

40

HALLMARK MINERALS N.L. of c/-
Shepherd i Partners, 14 Stone Street,
South Perth, WA 
INVESTMENT CORPORATION OF 
FIJI "LIMITEDJof c/- Cooper & Lyfar

Air PacificHcuse, Butt Street, Suva,
Fiji

NADI BAY BEACH CORPORATION
LIMITED of c/- Munro Leys & Co, 

Air Pacific House, Butt Street, Suva 
Fiji
BORIS ANDREW GANKE of 9th floor,
82 Elizabeth Street, Sydney, NSW
2000
MARTIN TOS10 of 40 Provencial Bex
Lindtield, NSW 2070

JAMES KIPPIST of 26 Astor Street 
, NSW 2111
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In the Supremfe 
Court of ';. ( 
Victoria ' .: ,

No.150 
Exhibit 
"Z 20" 

Bundle of 
copy Court 
documents

(continued)

PLAINTIFFS' 
SOLICITORS:

ADDRESS OF'REGISTRY:

QR1AN JOHNSON of
BRIAN JOHNSON & ASSOCIATES

II tn Floor
82 Elizabeth Street
SYDNEY
233 6022 OX 769

Equity Office, 
Supreme Court, 
Queens Squre, 
Sydney, NSW 2000

Solicitor for the Plaintiffs

FILED:

102.
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20

IN THE SUPREME COURT OF NEW SOUTH WALES

SYDNEY REGISTRY

EQUITY DIVISION

NO. 1403 of 1983

1. ACRON PACIFIC LIMITED

2. ALEXANDERS CORPORATION 
LIMITED

3. ALEXANDERS SECURITIES 
LIMITED

4. BONDS AND SECURITIES 
(TRADING) PTY. LTD.

5. CHAPMANS LIMITED .

6. GULF RESOURCES N.L.

7. HALLMARK MINERALS

8. INVESTMENT CORPORATION 
OF FIJI LIMITED

9. NADI BAY BEACH
CORPORATION LIMITED

10. BORIS ANDREW GANKE

11. MARTIN TOSIO

12. JAMES KIPPIST

Plaintiffs

STATEMENT OF CLAIM

Solicitors
ilth Floor
82 Elizabeth Street
SYDNEY NSW 2000

103Tel: 233 6022

1.

In the Supreme Court 
of Victoria______
No. 150 Exhibit "Z 20" 

Bundle of copy Court 
documents (cont'd)

The First to Ninth-named.

Plaintiffs herein are companies 

duly incorporated and liable to 

sue and be sued in and by their 

corporate names and styles.

2. The Tenth-named Plaintiff

is a Director of each of the 

corporate Plaintiffs.

3. The Eleventh-named Plaint

is a Director of the Sixth and 

Eighth-named Plaintiffs and is 

Chief Accountant of the Brinds 

Group of Companies which includ 

the First to Ninth-named Plaint 

herein.

4. The Twelfth-named Plainti

is a Director of the Second to 

Seventh-named Plaintiffs herein

5. The First to Fifth-named

Defendants and the Seventh-name 

Defendants are companies duly 

incorporated and liable to be 

sued in and by their corporate 

names and styles.

6. The Sixth-named Defendant

(hereinafter referred to as 

"Macintosh") is an Accountant a



In the Supreme 
Court, of 
Victoria_____

No.105
Exhibit "Z. 20" 
Bundle of 
copy Court 
documents

(continued)

OFFSHORE OIL N.L.

First Defendant

AUREOLE INVESTMENTS 
PTY. LIMITED

Second Defendant

FAI INSURANCES LIMITED

Third Defendant

FIRE AND ALL RISKS 
INSURANCE LIMITED

Fourth Defendant

METROPOLITAN EXECUTORS 
AND NOMINEES PTY. 
LIMITED

Fifth Defendant

ALEXANDER R.M. 
MACINTOSH

Sixth Defendant

BRINDS LIMITED 
(Provisional Liquidator 
Appointed)

Seventh Defendant

Partner with the firm Peat 

Marwick & Mitchell.

7. On 25th November 1982 the 

Plaintiffs and Defendants each 

entered into a Deed whereby 

provision was made for the 

satisfaction of the corporate 

Plaintiffs and the Seventh-named 

Defendant of certain alleged 

indebtedness to the corporate 

Defendants. The Plaintiffs 

crave leave to refer to the said 

Deed as if same was fully set ot 

herein.

8. Pursuant to the terms of

the said Deed and in order to 

implement the terms of the said 

Deed the Plaintiffs and the 

Seventh-named Defendant provided 

information to the Sixth Defendc 

and otherwise complied with the 

terms of the Deed.

9. On 10th February 1983 the

Sixth-named Defendant purported 

to give an opinion pursuant to 

Clause 22 of the said Deed.

104

10. 3y Notices dated 6th 

February 1983 to the Second,



In the Supreme Court 
of Victoria_______

No.150 Exhibit "2 20" 
Bundle of copy Court 
documents 
(continued)

Fourth, Sixth and Seventh-named Plaintiffs and the Seventh 

named Defendant the First-named Defendant purported to 

terminate the moratorium provided for under the Deed.

11. The said opinion of the Sixth-named Defendant was 

and is not an "absolute opinion" for the purposes of 

Clause 22 of the said Deed.

12. Further, or in the alternative, the said opinion of 

the Sixth-named Defendant was given in bad faith and was 

therefore not an absolute opinion for the purposes of 

10 Clause 22 of the said Deed.

13. In the premises the purported termination by the 

First-named Defendant is void and of no effect.

14. Further, or alternatively, the Sixth-named Defendan 

owed a fiduciary duty to the Plaintiffs and the Seventh- 

named Defendant herein.

15. In breach of the said fiduciary duty, the Sixth- 

named Defendant failed to fully inform himself of the 

business and operations of the corporate Plaintiffs and 

the Seventh-named Defendant, failed to appoint any or 

20 any adequate meetings for the purposes of discussing the 

manner of implementation of the terms of the said Deed, 

failed to give to the Corporate Plaintiffs and the 

Seventh-named Defendant such extensions of time for 

compliance with the terms of the Deed as were reasonable 

and otherwise failed to act in the interests of the said 

Plaintiffs.

105.



In the Supreme 
Court of 
Victoria_____

No.150
Exhibit "Z. 20" 
Bundle of 
copy Court 
documents

(continued)

16. In further breach of his said fiduciary duty 

the Sixth Defendant:

(1) failed to exercise an independent discretion

(2) failed to keep himself informed as to the best 

method of serving the interests of the said 

parties

(3) failed .to exercise his powers of a fiduciary at 

the correct time

(4) failed to properly consider whether to exercise 

his powers 10

(5) represented to the said parties that he would

exercise his powers differently from the manner in 

which he did exercise his powers

(6) exercised his powers for purposes beyond the scope 

of the Deed

(7) exercised his powers contrary to purpose and 

intention of the Deed

(8) exercised his powers for a purpose not justified 

by the Deed

(9) in purported exercise of his powers acted 20 

capriciously

!10) acted unreasonably in the exercise of his powers



In the Supreme Court 
of Victoria______

No.150 Exnibit "Z 20 
Bundle of copy Court 
documents (continued)

17. Further, or alternatively, the Sixth-named Defendant 

was under a duty to the Plaintiffs and the Seventh-named 

Defendant to exercise care and skill in carrying out hia 

functions under the provisions of the said Deed and further 

owed a duty to the Plaintiffs and the Seventh-named 

Defendant to fully inform himself of the basis of any 

request, representation or matter reaised by the said 

parties with the Sixth-named Defendant.

18. In breach of" his aforesaid duties the Sixth-named 

10 Defendant failed to exercise due care and skill in the

performance of his functions under the provisions of the 

said Deed and was negligent towards the Plaintiffs and the 

Seventh-named Defendant in that he failed to fully inform 

himself of the basis of any request, representation or matte 

raised by the said parties with the Sixth-named Defendant.

19. As a consequence of the matters aforesaid the Plainti: 

and the Seventh-named Defendant have sustained severe 

damage and loss.

20. Further, or alternatively, the Sixth-named Defendant 

^ from time to time waived compliance by the Plaintiffs and 

the Seventh-named Defendant-with strict compliance with 

the terms of the said Deed whereupon the said parties 

continued to perform or perform to the best of their 

abilities the duties and conditions imposed upon them 

under the terms of the said Deed.

21. Further or in the alternative, the Sixth-named 

Defendant is and was estopped from giving an opinion under 

Clause 22:

Particulars:————————— 107.



In the Supreme 
Court of 
Victoria_____

No.150
Exhibit "Z 20" 
Bundle of 
copy Court 
documents

(continued)

The Sixth-named Defendant continuously made representations 

to the Plaintiffs and the Seventh-named Defendant that he 

did not require strict compliance with the Deed.

22. And the Plaintiffs claim:

1. A declaration that the Deed of 25th November 1982

between all of the Plaintiffs and all of the Defendants 

herein is operative and of full effect.

2. A declaration that an alleged report by the Sixth

Defendant dated 10th February 1983 is not "an opinion" 

within the meaning of Clause 22 of the said Deed of 25th 

November 1982.

3. A declaration that an alleged opinion given by the

Sixth Defendant on 10th February 1983 is not "an opinion" 

within the meaning of Clause 22 of the said Deed of 25th 

November 1982.

4. A declaration that the alleged opinion given by the

Sixth Defendant on 10th February 1983 is not a bona fide 

and proper opinion of the Sixth Defendant.

5. A declaration that the alleged opinion given by the

Sixth Defendant on 10th February 1983 is of no force and 

effect by virtue of mala fides and/or lack of bona fides 20 

in respect of such alleged opinion.

6. A declaration that the first, second, third, fourth

and fifth Defendants were not entitled to give any notice 

of termination of the Deed of 25th November 1932.

7. A declaration that the first, second, third, fourth,

and fifth Defendants are not entitled to give any notice 

of termination of the Deed of 25th November 1982.

108.



In the Supreme 
Court of Victoria

No. 150 Exhibit "2 20" 
Bundle of copy Court 
documents (continued)

A declaration that the purported notices of

termination of the Deed of 25th November 1982 given by

the first, second, third, fourth and fifth Defendants

on or about 16th February 1983 are of no force and effect.

9_. ___ Orders restraining the first, second, third, fourth, 

fifth, sixth and seventh Defendants from acting other 

than on the basis that the Deed of 25th November 1982 

between all of the Plaintiffs and all of the Defendants 

herein is operative and of full effect.

10 10 . Orders that the first, second, third, fourth and 

fifth Defendants and their servants be restrained from 

instituting or continuing any proceedings in any Court 

contrary to the provisions of the Deed of 25th November 

1982.

11. An order that the sixth Defendant perform and carry 

out the functions and operations required to be carried 

out by him under the terms of the said Deed of 25th 

November 19-82.

Damages :

20 12 . Such further or other relief as this Court deems 

fit.

13. Cos ts .

FILED: 1983.

109. Plaintiffs' Solicitor



In the Supreme 
Court of Victoria

No.151
Exhibit "Z 21" 
Note by Graeme 
Newing about the 
leasing of the 
"Energy Searcher" 
dated July 1982

No. 151 

11 Z 21 "

Note by Graeme Newing about the leasing of the 

"Energy Searcher" dated July, 1982

110.



In the Supreme Court of Victoria
No. 151 Exhibit "Z 21" Note by Graeme p5"^ 
Newmg about the leasing of the "Enercry *"" 
Searcher" dated Julv 1982 (cont'd)

1-iS lG-:-i
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In the Supreme 
Court of 
Victoria____

No.153
Exhibit "Z 23" 
2 ledger cards of 
Offshore Oil N.L. 
about loans to 
Brinds Ltd. No.153

11 Z 23 "

2 ledger cards of Offshore Oil N.L. about loans to Brinds Ltd,

112.
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In the Supreme 
Court of 
Victoria____

No.154
Exhibit "Z 24" 
Highlighted 
copy of 
"MATZA", 
analysis of 
assets of 
companies

No. 154 

» z 24 "

Highlighted copy of "MATZA" analysis 

of assets of companies
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In the Supreme 
Court of Victoria

No.155
Exhibit "Z 25" 
Copy of advertise­ 
ment placed by 
Southern Cross 
Exploration N.L. 
concerning an 
auction of shares

. .... dated 16th 
N°- L55 February 1982
" Z 25 "

Copy of advertisement placed by Southern Cross Exploration N.L. 

concerning an auction of shares dated 16th February, 1983
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S.MIllt. rv.ri.jfc, .£ uiiciio> i.'i 
Tou! Holding* i Australia i Ply 
L(d. hu? twen appointed chjir- 
mar of Preseniiric* Skaodia 
tBMirmiKC Ud.

Other position* hdj b> Mr 
de Boo.- Smith include chair­ 
man and director of Minutome 
Australia Ply Lid, director of 
the Australian Institute of 
Petroleum and federal presi­ 
dent of the French Chamber of 
Commerce and Industry'.

His new appointment fol­ 
low* (he retirement of Mr 
Pwer Waits.

a a a
SEVKBLfcV DtK£ has been 
appointed marketing services 
djnoar at F«* rHMk Rt-

H< \va» uce-prssident. re­ 
sponsible for corporate bank­ 
ing for Citibank, in Australia.

Other appointments include 
Mr Mkteti Corden, who has 
joined C»pel Court's Perth 
office us manager, bunking 
division; Mr Simon Fiuhtrt- 
iaf*. who ha* joined the corn- 
pan v'> banking division in 
Melbourne: and Mr Gran* 
HctTtrmtt. who becomes man­ 
ager, bunking, in the Brisbane 
office.

a a a
MR M. & MAIN PRIZE i> to
retire at the end of April u 
general manager of Cotaaiai 
Munul Ufe Awtrtace Socitr)

MR DE BOOS-SMITH BEVEHLEY DYKE

MR TOOO MR COROERY

She had been, marketing 
consultant Tor the company.

a a a
MJt CLIVE TOOD hu been 
appointed chief manager. 
banking division, of the Syd-

tor ot the society') principal 
board and other companies in 
the group.

Mr J. MUb«ra-Pylt, deputy 
general manager. ha> been 
appointed to succeed Mr 
Mainprize.

ANATOMy 
OPTMETRADmOfl

• BWTLEPRO^N

;- DECK HANCUNG
-COMMONALITY 

" INDUSTRY

AUCTION
FORFEITED SHARES

SOUTHERN CROSS 
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JAMES B. LAWSON PTY. LTD.
212 Cumberland Street

Th« Rocks. Sydney
Phon«: (02) 241 3411

Applications ire requested from t»ecunves 
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1 STATE MANAGER — VICTORIA 

2. CORPORATE LENDING MANAGER

3 SENIOR CREDIT ANALYST-SUPERVISOR

4 ADVISORY .AGE TO 30 YflS )

5 HEDGE DEALER (AGE TO LATE 20si 

flmg Barry Fullarton

FINANCE 
MANAGER

12Q
Socieiy •« «e*mq 4 ar»cfe»' Aeco-fiii". '.0 
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Schedule of liabilities of Brinds Ltd, 

as at 31st December, 1982
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(cont'd)

BRINDS LIMITED

SCHEDULE OF LIABILITIES RELATING TO 

BALANCE SHEET - 31.12.32

SILLS PAYABLE
Hllton Corporation Ltd

LOANS UNSECURED (including Interest) 
Gulf Resources N L 
Offshore 011 N L 
LSD Holdings Ltd

1.200,000

3,253,343 
3,560,079

47,730 -partially sec

6,861,152

LOANS SECURED 
Mercantile Mutual 
Martin Corporation

1,553,987
455,551

2.009,538

DIRECTORS LOANS 31,350

SHARE PURCHASE CREDITOR 
Jackson Graham Moore & Ptns 
Investment Corporation of Australia Ltd 
Ape 1 doom Pty Ltd

1,676,659
10,000
10,000

1,696,659

LOANS FROM SUBSIDIARIES 
Northern Star Investments P/L
Alexanders Securities Ltd - Secured

- Unsecured
August Exploration 
Hallmark Minerals N L 
Southern Cross Exploration N L 
Mlcrae Mining & Investments P/L

4,264,901
2.673,848

505,017

6,938,749
9.264

130,720
1,440

63,347

7,648,537

122

CREDITORS
Audit Pees
Examining Accountant's Fees
Group Tax
Travelling Expenses
Strata Title Levies
Stationery, Office Equipment 4 Supplies
Sundry - Land Tax, OTC, Water Rates, etc.

OVERDRAFT i SUNDRY LIABILITIES

4,400
2,200
1.635
3,746
3,420

12,974
4,111

32,486

180,765
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(continued)

5th May 1983.

10

20

THE HONOURABLE MR. JUSTICE TADGELL:

By this petition /which was presented on 

17th February this year, Offshore Oil N.L.( to 

which it will be generally convenient to refer as 

"Offshore" or the petitioner •} seeks an order 

tnat Brinds Ltd. be wound up by the Court on the 

ground that it is unable to pay its debts. 

Brinds is described in evidence by its chairman 

and chief e<ecutive, Mr. B. A. Ganke, as a 

merchant Sank for a group of companies for which 

it provides both financial and management services. 

It holds shares in most of these companies. 

Its nominal capital is twenty million dollars, 

divided into forty million shares of 50 cents 

each, of which 2,619,075 have been issued and 

are fully paid. Its issued capital is therefore 

$1,309,537.50. Mr. Ganke holds seme 45 per cent of the 

issued shares and there are about 350 other 

shareholders.

Acccrcing tc the latest drafr unaudited balance 

sheet of Srir.ds, whi.ch was prepared by it at 31st

123
1/djl 52.122 JUDGMENT 5.3.33
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(continued)

had liabilties of $19,670,486.. That figure has 

been accepted on all sides as reasonably accurate as 

at that date.

The petition alleges that on the date of its 

presentation Brinds was indebted in the following 

amounts which were then overdue for payment; 

$3,513,236 (unsecured) to the petitioner,. Offshore; 

$1,426,658 (secured or partly secured) to Jackson, 

Graham, Moore ..& Partners, stock and sharebrokers of 

Sydney; and $446,974 (secured or partly secured) 

to Martin Corporation Ltd. The two last mentioned 

creditors appeared by counsel to support the petition. 

There is also evidence from another supporting creditor, 

Mercantile Mutual Life Insurance Company Ltd., which 

also appeared by counsel, that a debt of $1,624,367 

for money previously lent became payable by Brinds on 

8th April last, which was the day after this hearing 

began, and that it remains unpaid.

The existence of each of these four debts, which 

aggregate over $7,000,000, is not disputed by Brinds, 

and they are included in the liabilities of 19.6 

million dollars odd in the draft balance sheet to 

which I have referred, but Brinds does dispute that 

they are due for payment.

Another matter of acute contention between the 

parties to the petition is the extent of the assets of 

Brinds. According to the draft balance sheet its assets 

at 31st December 1992 were 520,411,140, leaving an excess 

over liabilities of S-'40,654. 

db 83/122 124. JUDGMENT 5/5/32

20

30



The petitioner contends that these assets were much in the
Supreme

over-valued and that there was at 31st December Court of
Victoria

1982, and at the date of presentation of the petition,
No.157

and is, a deficiency of several million dollars. Reasons for
Judgment

Brinds holds 19,007,426 fully paid shares of dated 5th
May 1983

10 cants each in the capital of the petitioner,
(continued)

Offshore, which represent- just over five per cent 

of the latter's issued capital. These shares are 

all encumbered in one way or another to secure

10 payment of existing or potential liabilities of

Brinds. Companies which are either subsidiaries 

of or associated with Brinds, and their directors 

and staff, hold between them a further nine per 

cent or thereabouts of the issued capital of 

Offshore. The greater part of the shares representing 

this capital is also encumbered. Out of a total of 

53,476,000 shares in the capital of Offshore held by 

Brinds and its subsidiary or associated companies, 

44,013,000 - that is to say, over 82 per cent - are,

20 according to the evidence of Mr. Ganke, so encumbered.

One of the remarkable features of this 

exceedingly hard-fought piece of litigation is that, 

while the petitioner alleges that Brinds is hopelessly 

insolvent and Brinds alleges the contrary, Brinds 

contends that its solvency is attributable in large 

measure . to' the substantial holding by itself and 

its subsidiaries in the capital of Offshore. Moreover, 

Brinds has contended not only that it is,on account cf 

the value of its holding in Offshore and for other

2 t.1-1 33/122 JUDGMENT 5/5/83
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(continued)

reasons, solvent and to be regarded as able to pay its 

debts: it contends that, even if it is shown to be 

unable to pay its debts, no order to wind up should 

be made because of the allegedly unconscionable 

behaviour of Offshore. I- .^-runirv. the contention 

(which I shall havft- +-Q r^ng-Mor in. * little—more. detail

anon) is that those responsible for the management of 

Offshore have designedly acted and induced others to act 

with a view to depressing the value on the market of 

the issued shares in its capital, thus embarrassing 10 

Brinds financially for the purpose of having it wound 

up so that they might ultimately acquire the Offshore 

shares which Brinds and its subsidiaries now hold. 

The Petition has accordingly been contested on the 

footing that an investigation is required not merely 

of the financial position of Brinds and its 

subsidiaries and associated companies, but also 

of the present and prospective position of the 

petitioner and, to some extent, of the conduct of 

those who control the petitioner. 20 

CONTINUED NEXT PAGE
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This unusual state of affairs has produced a hearing in the
Supreme 

of four weeks' duration which generated a vas'c body Court of
Victoria 

of evidence. In addition to the mandatory affidavit
No.157 

in support: of the petition, sworn pursuant to the Reasons
for 

Rules of Court, a series of other affidavits judgment
dated St. 

was filed on behalf of the petitioner, and several May 1983

others were filed on behalf of each of the (continu 

supporting creditors. There was a further series 

of affidavits filed on behalf of Brinds, and yet

10 another on behalf of other opponents of the petition. 

These opponents were Mr. Ganke and five companies who 

are also creditors of Brinds, namely LSD Holdings Ltd., 

which claims $49,012; Northern Star Investments Pty. Ltd., 

which claims $518,576; Hallmark Minerals N.L., which 

claims $134,230; Alexanders Securities Ltd., which 

claims $5,127,000; and Gulf Resources N.L., which 

claims $3,339,000. Mr. Ganke is a director of 

each of these companies, and Hallmark Minerals N.L. and 

Alexanders Securities Ltd. are subsidiaries of Brinds.

20 Most of the deponents were cross-examined, many very 

extensively, and there was also a multiplicity of 

documentary exhibits.

Numerous issues have been canvassed but those central 

to the case appear to me to be and always to have 

been these: (a) Has Offshore standing to present

db - S2/122 JUDGMENT 5/5/83
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(cont'd)

the petition? (b1 Is Brinds unable to pay its
debts? and (c) If 'yes' to (b), should a winding-up order

be made on the petition?

Having regard to the unusual circumstances of the 

proceedings to which I have referred, it will be convenient 
to commence analysis of the mass of evidence which was 
put before me by considering the position of the petitioner, 
Offshore. I approach the matter in this way not 

because it is altogether necessary in order to understand 
the petitioner's case- but to provide a background 

against which the elaborate answer to the petition 

is to be viewed.

Offshore is a public listed company with, some 

23,600 shareholders. Its issued capital is $37,947,042.40 

divided into 379,470,420 shares of 10 cents each, all 

fully paid. Its main activities, according to a statement 
on p.l of its last annual report to shareholders, 
are "exploration for petroleum and energy resources 

and production of natural gas." The directors' 

report included in that document added to those principal 

activities, "the investment of surplus funds in the 

money market, mortgages and shares." As will appear, 

the las±T7ientioned statement assumes some importance in 
this litigation.

Until 30th June 1982 the chairman of directors and 
chief executive of Offshore was Mr. Ganke, and on that

3/ia/2 83/122 JUDGMEN^ 5/5/83
128.
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date Brinds and its associated companies(to which it in the
Supreme 

will sometimes be convenient to refer as the "Brinds court of
Victoria 

Group") held between them some 30% of its capital
No.157 

then issued. Reasons for
Judgment 

The other directors of Offshore until 30th June, dated 5th
May 1983 

1982, were Messrs. J.B. Kippist and E.G. Scott. At
.(continued) 

all relevant times the directors of Brinds, in addition

to Mr. Ganke, have been Mr. Kippist and Mr. C. Kristallis. 

Brinds, although it is a Victorian company, has, and at

10 relevant times has had its principal office at 82

Elizabeth Street, Sydney, which many of its subsidiaries 

and associated companies have shared. The principal 

office of Offshore, which is a company registered in the 

Australian Capital Territory, was and is at 167 Phillip 

Street, Sydney, which happens to be adjacent to the 

building at 82 Elizabeth Street, and is internally 

connected with it.

CONTINUED NEXT PAGE
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(continued)

During the financial year ended 30th June 1982 

Offshore was engaged, among other activities, in 

very expensive oil and gas exploration with joint 

venturers in Queensland, off Western Australia, 

and in Indonesia and Louisian a in the United 

States of America. In addition, Offshore was 

involved, through a subsidiary, in the refitment 

and conversion in Hong Kong of a modern drill ship 

called "Energy Searcher". The company's 

investment in the vessel was some $87,000,000. 

An unfortunate accident during the drilling of a test 

well at West Barrow in Carnarvon Basin off Western 

Australia ( exploration tenament WA 64P)' resulted 

in an increased cost above that estimated for that well 
from about thirteen million to twenty seven million 

dollars. These and other projects precipitated 

an acute shortage of liquid funds for Offshore 

in the first half of the 1982 calendar year. 

In the second quarter of the year its shortage of 

funds became critical. For this, and for perhaps 

other reasons, the market price of shares in the 

capital of Offshore began to decline. 

In December 1981 the fully paid 10 cent shares had 

been selling for as high as 48 cents on the sLock 

exchange but by March 1982 they had fallen to 

21 cents, and by April they had gone to 13 cents. 

About 70 per cent of the issued shares of ten 

cents in the capital of Offshore wera then paid only tc 

5 cents. The - contributing shares were selling on

4/djl 83.122 JUDGMENT 5.5.83130.
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the market in March 1982 for as low as 14 cenrs, 

and in April for as low as 8 cents.

In the 
Supreme 
Court, of 
Victoria

The present significance of these facts is that, 

throughout the first half of 1982 and for some time 

previously Brinds and two of its subsidiaries, 

Chapmans Ltd. and Alexanders Securities Ltd, were 

heavily indebted to F.A.I. Insurances Ltd. and 

companies associated with it, notably Fire and 

All Risks Insurance Ltd, and had deposited shares

10 in the capital of Offshore as security. By April

1982 or thereabouts the debtsr which were repayable 

at call, amounted to more than $2.6 million, 

including accrued interest.

The security included some 34,000, 000 shares -of 

10 cents each in the capital of Offshore which were 

paid to 5 cents. The fall in the market price of 

the Offshore shares was of itself, not unnaturally, 

of concern to the F.A.I, group which depended on 

them for security. The concern increased, however,

20 when in March 1982 Offshore (of which it will be 

recalled Mr. Ganke was then Chairman and c:hief 

executive, and Messrs. Kippist and Scott were the 

other directors), called up the unpaid amount on 

the contributing shares in its capital. 

The evidence leaves little room for doubt that 

the primary reason for the call was that Offshore 

badly needed the money. The uncalled capital was 

in excess of $8.6 mill-ion and the amount 

necessary to meet the call on the Offshore shares

No.157 
Reasons 
for
Judgment 
dated 5th 
May 1983

(cont'd)
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(continued)

which the Brinds Group had lodged as security

with the F.A.I. Group, was about $ 1.7 million.

The Brinds Group could not, or at all events did

not, pay it or any part of it,

Rather than see the shares forfeited for non-payment

of the call, with loss to that extent of.their security,

the F.A.I. Group paid it and added the amount of

the call to the debts secured by the shares,which

then became about $4,370,000.

CONTINUED NEXT PAGE
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During June 1982 the market price for fully n ee

NO.157 
Reasons 
for

paid Offshore shares fell to 11 cents. Mr. Ganke
gave evidence to the effect that towards the end of
June Mr. L.J. Adler, the chief executive of the

FAI group, gave an ultimatum to Brinds. In substance, . , ...* dated Dt
it required repayment by the end of June of the May
debts owed by the Brinds group to the FAI group or (centime
the transfer of a 20 per cent shareholding in the
capital of Offshore to the FAI group. According
to Mr. Ganke, the then current marxet price of

Offshore shares"affected its capacity to replace
existing loans because of the sensitivity of the

market to matters relating to exploration companies".
He deposed in. his affidavit that "In

Offshore's interests I therefore reluctantly agreed
on a sale of Offshore shares to Adler's company as
he demanded".

Although the evidence does not in terms say so, 
I infer that:the sale of shares,which took place on 
or about 30th June 1982, extinguished the debt of 
Brinds to the FAI group. The two subsidiaries of 
Brinds, Chapmans Ltd. and Alexanders Securities Ltd., 
remained, and still remain, indebted to FAR in large 
amounts. With 'accumulated interest, their debts 

aggregate at present about $1,000,000. At 30th June 
1982 Brinds, although it had thus repaid, as I assume, 
its debt to the FAI group, was indebted to Offshore 
in the sum of $3,484,854,which debt was unsecured.

5/db/l -83/122 JUDGMENT 5/5/33
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(continued)

were also then indebted to Offshore in the further 

total amount of some $7,089,000, of which $5,489,000 

was unsecured. I shall have to refer later, and in 

some detail, to these debts, which exceeded SI0.5 

million on 30th June last year and which yet remain 

owing.to Offshore, together with interest which has 

accrued in the meantime.

"An immediate effect of the acauisition bv 

the FAI group of a 20 per cer-tv interest in Offshore, 10 

and the corresponding reduction therein of the interest 

of the Brinds grou& was that Mr. Adler became chairman 

and chief executive of Offshore. Three other nominees 

of the FAI group, Messrs. T.E.Atkinson, J. Belfer 

and Professor J.R. Wilson, also joined the previous board 

which had thereto consisted of Messrs. GanJce, Kippist 

and Scott. According to Mr. Ganke's evidence, 

Mr. Adler set about making drastic and unwarranted 

changes in the policy and operation of Offshore, which 

were inimical to the interest of both it and Brinds. 2p 

Mr. Ganke has sworn that he believes Mr. Adler 

to be bitterly hostile to him, both personally and 

in business. Both men, it appears, are of Hungarian 

origin. Although Mr. Ganke has sworn a number of 

affidavits in these proceedings, and was extensively 

cross-examined, Mr. Adler gave no evidence. Whether 

Mr. Ganke 1 s belief of Mr. Adler's attitude to him is 

well-founded or not, it does seem to be clear that

5/db/2 - 83/122 JUDGMENT 5/5/83
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appreciable rivalry exists between the two men. In the
Supreme

Indeed, the petition has been opposed on the foot ing Court of. Victoria
that it involves a personal contest between the two.

NO.157
It is said on behalf of the opponents of the petition Reasons

for
that it is to be regarded not as a genuine attempt Judgment

dated 5th
by Offshore to recover its debt from Brinds, but as May 1983 

part of a vendetta by Mr. Adler against Mr. Ganke, (cont'd) 

and is inspired by motives ulterior to the best 

interests of Offshore.

CONTINUED NEXT PAGE
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The financial position of Offshore upon Adler's 

assumption of office of chairman and c-hief e-xecutive

on ; ,lst July 1982 'remained parlous. That it was 

seriously short of liquid funds is shown by the fact 

that, from July until about October 1982, the FAI Group 

provided a series of cash injections by way of loan 

of some $6,000,000. Much if not all of this 

was : immediately outlaid-: by Offshore in payment of 

pressing liabilities in respect of the'Snergy Searcher" 

oil exploration expenses and day-to-day_r_unning_co»ts . 

The loans made by the FAI Group to Offshore were at 

hign rates of interest but there is evidence that 

Offshore was unable to borrow from anv other lender 

money which it urgently required in order to remain. 

solvent, ana I have no reason to doubt it. In

addition, cne rAj. ^roup too* UD a further 

10,000,000 shares issued by Offshore on 1st July 1982.

In August 1982 the Board of~~OTfs1Tore 

decided to make a one for two rights issue of shares 

to raise further capital. This was underwritten 

by a subsidiary of the FAI Group, Metrolpolitan 

Executors and Nominees Pty. Ltd., which ultimately 

took up - after some dispute about it - some 

53,000,000 shares which had not been taken up by 

existing shareholders in accordance with their 

right to do so. T1i Q__ i -nvifl prnrluji^j ^•—'•I'l^- capital

20

of about SI2.5 million.

The debts owing to Offshore by 3rinds (over 

$3.4 million) and its subsidiary and associated 

companies(over $7,000,000) were the subject of discussion 

5 tl-1 33/122 ,,,. JUDGMENT 5/5/S3
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between Messrs. Adler and Ganke in July and August 

1982. The terms on which they had been incurred 

received investigation by the new Board and solicitors' 
advice was obtained with respect to their recovery, 

but the new directors representing the FAI interests 

were, for their part, dissatisfied with the results 
of the investigation.

On 27th August 1982 there was a Board meeting 

of Offshore attended by Adler, Atkinson and Wilson,
10 who were FAI nominees, and the secretary, Mr. Wilshire. 

According'to the evidence of Mr. Atkinson, Messrs. 

Ganke, Kippist and Scott were given notice but 

declined to attend. Mr. Ganke swore that the notice 

he received was inconveniently short and that "Adler 

knew that neither I nor my fellow directors"^meaning, 

I assume, the Brinds nominees, Kippist and Scott^ 

"would be able to be present." Mr. Kippist, although 

he swore an affidavit and was examined and cross- 

examined, said nothing about this and Mr. Scott, who
20 also swore an affidavit, did not mention it. The

minutes of the meeting record the following statement 

and resolution:

"Loans to Brinds Limited and other associated companies.
It was noted that for some years past the company and the subsidiary [that is a reference to Aureole Investments Pty. Ltd.J had been making loans to 
Brinds Limited and other associated companies. 
The secretary is unable to furnish at this stage terms and conditions of all the loans involved 30 and a full investigation is now being made intothe position. It was resolved that all the loans in question should be called in at the earliest date or dates legally permissible and that, in the

db - 83/122 1 37. JUDGMENT 5/5/83
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event of the borrowers failing to repay as 
demanded, the company should forthwith take 
any steps as the chairman may consider 
appropriate to enforce recovery. It was 
further resolved that the chairman be 
authorised to engage on behalf .of the company 
any lawyers,, accountants or other professional 
advisers that he may consider appropriate in 
order to deal with all, or any of the matters 
aforesaid." 10

On the same day, 27th August, the secretary of 

Offshore wrote a letter to Brinds demanding repayment 

by 31st August of loans made to Brinds by Offshore, 

amounting to $2,252,000 and accrued interest thereon 

of $1,232,852, a total of $3,484,854.

On 31st August Mr. Ganke replied on behalf of 

Brinds, saying that "TUie funds you claim are due have 

been placed with the company not at call but at 12 months 

call. The-accuracy of the amount claimed has not been 

checked but in the circumstances we assume that your 20 

notice for repayment of whatever amount may be due 

is a notice of a 12-month call."

On the same day, 31st August, the secretary of Offshore

CONTINUED NEXT PAGE
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responded by letter saying, "We have not seen documentary 

evidence by way of loan agreements or directors' 

minutes that support your assertion that the funds 

loaned by Offshore Oil N.L. to your company are at 

12 months call. Any documentary evidence which 

supports your claim that the loans are at 12 months 

call are required to be shown to us prior to 12 noon 

on Friday, 3rd September, 1982. In the absence of any 

evidence to the contrary the loan is repayable upon

10 demand which has already been made in a letter of 

27 August, 1982".

Mr. Ganke replied for Brinds on 2nd September, to 

say: "As already advised these funds were placed at 

various times on deposit with our company at 12 months 

call. Enclosed is a copy of a deposit variation form 

which was given to your company in respect of amounts 

outstanding at the time. This was issued shortly after 

Brinds ;Ltd. repaid $950,000 to Offshore at relatively 

short notice." The so-called deposit variation form

20 which was enclosed with that letter was undated and 

read as follows:

"Offshore Oil N.L. 
82 Elizabeth Street, 
Sydney.
Dear Sir,
We confirm that owing to recent changes in 
short-term interest rates the rate on your 
current deposit with us will be amended as 
follows from 24 Sept 1981

db - 83/122 -39. JUDGMENT 5/5/33
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Existing Deposit
Amount $ Rate %
2,852,.000 Various
Amended Deposit Rate % 
2,852,000 16

Maturity
12 months call
Maturity
12 months call

Please let us know if you require any further information.
Yours sincerely
(here there are some indecipherable initials) 
BRINDS LTD."

A statutory nottice making demand for payment 
within 21 days was served under Section 364 of the 
Companies (Victoria) Code by Offshore on Brinds on 
Tth'jSeptember. On 24th September Brinds responded to 
the notice by letter saying "This is to confirm a 
previous advice that the amount is not due at call, 
as you must know. Unless you will confirm by 

3.00 p.m. today that no action will be taken, an 
application for an injunction to prevent you from 
lodging a petition will be applied for, together 
with an order for costs against your company."

10

20
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The notice was not complied with, 

buc no petition was presented, for the dispute 
was temporarily overtaken by subsequent events.

Having become directors of Offshore on 1st July 
1982, Messrs. Adler and Atkinson and Professor Wilson 
had two months in which to acquire 1000 shares each 
as a qualification for office as prescribed by the 
articles of association of Offshore. Although the 
companies in the FAI group which had nominated them

10 as directors 6f> Offshore held some millions of shares, 
they themselves,(presumably because of an oversight) 
had neglected to acquire the shares which the articles 
required. Mr. Ganke apparently saw this as 

providing an opportunity to regain control of 

Offshore. Prom 27th September or thereabouts he 

treated Adler, Atkinson and Wilson as not being 

directors of Offshore, and on that date Offshore 

commenced, or purported to commence, proceedings in 
the Supreme Court of New South Wales against them,

20 seeking a declaration that they were not directors and 
an order enjoining them from acting or purporting to 

act as if they were. On the same date Mr. M.A.Tosio, 
the chief accounting officer of the Brinds group, 
was appointed to be a neasber of the Board of Offshore.

On 12th October 1982 some companies in the FAI 
group and Adler, Atkinson and Wilson as plaintiffs 
commenced proceedings in the Supreme Court of the 
Australian Capital Territory against Ganke, Kippist,

8/db/l - 83/122 JUDGMENT 5/5/33
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(continued)

orders which T- in effect/were designed to have the 

individual plaintiffs recognised as directors. 

These proceedings came on for hearing before 

Sheppard J. on or about 13th October, when His Honour, 

according to the evidence before me, expressed some 

criticism of both Messrs. Ganke and Adler for having 

resorted to litigation, as they had, without prior 

discussion. If His Honour did so express .himself, 

it is, if I may respectfully say so, understandable 

that he did. However that may have been, Sheppard J. 

did, according to the evidence of Ganke before me, 

propose as a form of compromise, and the parties 

agreed, that an independent chairman of Offshore be 

appointed pending a resolution of the various 

disputes between the two factions of the Board. So 

it was that on 14th October 1982 Mr. A.R.M. Macintosh, 

a member of the Sydney firm of Peat, Marwick, Mitchell 

& Co., chartered accountants, and a man of wide 

experience of insolvency work, was appointed chairman 

of the board and chief executive of Offshore. He 

retained those offices until the annual general meeting 

of Offshore was.-held on 3rd December 1982. In the midst 

of what was described by one witness as a"boardroom 

brawl"; which had become public knowledge, the market 

price of Offshore shares fell in August 1982 to 9 cents. 

On 30th September the Stock Exchange listing of Offshore 

was suspended and it remained suspended until November, 

1982. 

8d/b/2 -83/122 ]_42. JUDGMENT 5/5/83
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Mr.Macintosh's task was on any view formidable, 

if ftot daunting. He had been calLed in as an 

expert and independent chartered accountant to maintain 

the management of a company whose board was at 

loggerheads at a time when, as he said, it was caught 

in a "cash flow crisis". In addition to managing 

its day to day affairs, he had to take responsibility 

for the settlement of financial statements to be 

laid before the company at its a.nnual genera_l_nveetinq, 

10 which was then imminently due. Moreover, it fell 1 to 

his lot to deal with a series of requisitions from the 

Stock Exchange with a view to having the company's 

listing restored.

CONTINUED NEXT PAGE
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He performed these tasks against a background 

of negotiation between the two factions of the 

Board for a resolution of their disputes, some 

of which were the subject of pending litigation. 

With the injection of funds from the F.A.I. 

Group, as I have already mentioned, and prospects 

of further funds from the same source, pressing 

creditors of Offshore showed some leniency. 

Under Mr.Macintosh 1 s chairmanship the turbulent 

period of some six or seven weeks until the 

annual general meeting- was survived.

Among the several important financial 

questions which concerned Mr.Macintosh, as Chairman 

of Offshore, was the manner in which the debts 

of Brinds and the .Brinds' Group to Offshore 'shoiild 

be dealt with in Offshore's annual accounts. 

Mr. Ganke continued to maintain, as he still does, 

that none of the debts,amounting to about 10.5 

million dollars, was immediately payable. 

It will be recalled that the debt of Brinds itself 

to Offshore was at 30th June seme $3.4 

million and wholly unsecured. In the event 

the 1982 accounts of Offshore contained a 

provision for loss equal to the whole of the amount 

of the debts owed by Brinds and its subsidiary 

and associated companies, save for $1.6 

million which was secured. The provision was 

therefore of $8,974,000.. According to a note 

in the accounts it was made because at this stage

10

20
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The loss provided for has been brought court of
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to account as an extraordinary item. Amounts
No.157

Reasonsrecovered in respect of these loans will be brought
for

to account as an extraordinary item in the year Judgment
dated 5th

of recovery". The provision was insisted on May 1983 

by Macintosh over Ganke's dissent because* as Macintosh 

said in evidence, he was unable to obtain from GanJce 

any information which indicated to his reasonable

10 satisfaction whether or not the debtors had 

assets sufficient to enable them to repay. 

Jfetintosh was subject to considerable criticism 

by counsel for Brinds for taking this stand, not 

only because it was said to be, by itself, unfair 

to Brinds, but because it was - as the contention 

went - part of a concerted campaign in the interest 

of Mr. Adler and the F.A.I. Group to paint as bleak 

a picture as was possible of the financial position 

of Offshore with,a view to disadvantaging Brinds/

20 a substantial shareholder.

The extent of .Macintosh "s investigation of the terms 

• of the various loans does not appear in evidence. 

He was,however,no doubt alive to the fact that in 

the 1981 accounts of Offshore(which were prepared 

at a time when Ganke, Kippist and Scott were 

alone its directors) the balance sheet showed the 

debts as short term deposits under the heading of 

"current assets". As it happened, the balance
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sheet of Brines, itself, at 31st December 1981 

included its debts to Offshore as current liabilities 

of Brinds and not under another heading,which was 

available,of "non-current liabilities".

It will be convenient, at this stage, to 

interrupt the narrative account of the fortunes of 

Offshore to review in a little detail, the evidence 

about the terms upon which Brinds incurred its 

debt to Offshore, and to maice some remarks about it. 

The matter is, of course, of importance in the 10 

case for two principal reasons* First, Offshore 

as petitioner has alleged that the debt of 

$3,513.236 owed by Brinds is presently due and 

owing, whereas it is contended on behalf of Brinds 

that the debt is not due, although it is not 

disputed that it is owing. The petitioner thus 

presents the petition as a creditor to whom a 

present debt is now due for payment. Its standing 

as a present creditor to present the petition, 

therefore depends upon its establishing that fact, 20 

although it relies alternatively on its status 

as a contingent or prospective creditor. Secondly, 

and apart from the classification of the petitioning 

creditor's locus steandi, the date of due payment 

of the Brinds debt could affect the question whether 

Brinds was able to pay its debts at the time of the 

presentation of the petition and/ for that matter, whether 

it is able to do so at the oresent time.
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have been throughout this long hearing, of the fact Reasons
for

that this is a petition, and that a petition is not- Judgment
dated 5th

ordinarily an appropriate means of determining MaY 1983 

questions which depend upon disputed debts. Even (continue 

when a debtor admits a debt to be owing, but 

genuinely disputes on substantial grounds that it is 

10 due, the Court will not allow the presentation of a 

winding up petition which alleges only that it is 

presently due: Stonegate Securities Ltd, .v. Gregory 

t,198q 1 Ch. 576. And if, no application having 

been made to restrain its presentation, such a petition 

comes on for hearing, the court will be reluctant to 

resolve the disputed question (assuming it raises a 

genuine dispute) on the hearing. In the Stonegate 

Securities Case Buckley L.J., after referring to the 

well-known general principle, said at p.587 that -

20 "The whole of the doctrine of this part of the 
law is based upon the view that winding-up 
proceedings are not suitable proceedings in 
which to determine a genuine dispute about 
whether the company does or does not owe the 
sum in question; and equally, I think, it 
must be true that winding-up proceedings are 
not suitable proceedings in which to determine 
whether that liability is an immediate 
liability or only a prospective or contingent

30 liability. It might'be that in some cases 
the point was so simple and straightforward 
that the winding-up court might be able to 
deal with it..."
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In this case Brinds did not receive notice of 

the intention of the petitioner to present the 

petition. It was therefore unable to seek to have 

its presentation restrained on the basis of a 

contention that the liability to make present 

payment of the debt, relied on by the petitioner, 

was disputed. Nor did Brinds seek to have the 

hearing of the petition restrained ou -chat or 

any similar basis. As it was Brinds and the other 

opponents of the petition were principally 

responsible. ( I do not say that perjoratively - 

but responsible nevertheless) for a detailed 

investigation upon the hearing of various matters

by reference -to which the debt was disputed. 

This was undertaken, according to counsel for the 

opponents, and necessarily so, in order to show 

that there is substance to the dispute. It 

was in that way that the'court heard what 

was, for winding-up proceedings, an unusual range 

of cross-examination over matters that are not 

commonly investigated upon a winding up petition. 

I was invited, in the light of that evidence, to 

take the view that the terms of repayment of 

the debt of 3.5 million dollars odd owed by Brinds 

to Offshore raise., such a substantial dispute

10

20
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that I should dismiss the petition without more ado. 

Having considered the documentary evidence and 

listened to the lengthy oral evidence, I do not 

take that view. The undoubted general principle 

by reference to which I was invited to take it is to 

be understood in the light of the justice which .'.i: 

is designed to achieve. In that connection it is 

apposite to refer to what Gibbs J. said in 

Re Q.B.S. Pty. Ltd. --(l967j Qld. R. 218 at p.225:-

"Of course (His Honour said) a debt is not 
bona fide disputed simply because the 
respondent company says that it is disputed. 
The court hearing the _petition can go into 
evidence to consider whether or not the 
dispute is bona fide/ that is whether the 
claim is disputed on some substantial ground: 
Re Welsh Brick Industries Ltd. J1946J 2 A.E.R.197.

In the 
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(cont'd)
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"It seems to me that in every case it becomes 
necessary for the Court to exercise its discretion 
as to how far it will allow the question whether 
or not the dispute is bona fide to be explored. 
In some cases it may be very easy to decide this 
question on the petition and the .affidavits in 
reply. In other cases, however, it may be 
difficult to determine whether or not the dispute 
is bona fide without determining the merits of 
the dispute itself. In some such cases convenience w may require that the xiourt decide the quastton 
whether or not a debt exists, but in other 3uch 
cases it may appear better to allow that question 
to be determined in other proceedings before the 
petition for winding up is heard."

Those remarks appear to me to apply mutatis mutandis 

to a case such as this, where it is not the existence of 

the debt itself which is disputed, but whether it is 

or is not a debt : which is immediately payable', arid' 20 

if not, when it is payable.

Taking that view,I ram of opinion -tha±-the evidence 

•-indicates that the mode by which large amounts of 

money were moved from Offshore to Brinds over a period 

of years 'is justly to be described as exceedingly 

irregular. According to Mr. Ganke, Offshore arranged 

to "\3eposi1f these moneys/ surplus to its needs from 

time to time, by way of long-term investment with 

Brinds, which agreed to accept them as a merchant 

banker at higher than normal commercial rates of 30 

interest. In truth, the evidence raises in my mind 

a grave doubt whether there was between the two 

companies any commercial arrangement or agreement of 

that kind which was worthy of the name.

The-facts are these. Beginning at_3Qth June 1379.( which is
11/db/l -83/122 JUDGMENT 5/3/33
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the earliest date to which the accounting documents 
refer) Brinds was indebted to Offshore for $1,019,341, 
being $967,050 principal- and $52,291 accrued interest. 
By 30th June 1980, the indebtedness had increased to 
nearly $2,000,000, and by 30th June 1981 it had risen to 
$4,149,228, being $3,652,000 principal and $497,228 
accrued interest. During the year ended 30th June 1982 
the principal had been reduced to $2,252,000, but 
accrued interest increased to no less than

10 $1,232,854, leaving an indebtedness of $3,484,854, 
which was the subject of the demand by Offshore on 
27th August 1982. Throughout the period of three years 
to which I have referred. the indebtedness of Brinds 
to Offshore remained wholly unsecured and not a 
pennyworth of-interest had been paid, although interest 
on interest had been calculated quarterly and added in 
the laccounts, not to principal but to accrued interest. 
During the same three years Mr Ganke was the chairman 
and sole executive director of both Brinds and Offshore,

20 and Mr. Kippist was a non-executive director of each 
company, although his part in the management of each 
was, as he indicated in his evidence, and as I find,

minimal. The accounts of both Brinds and Offshore in

relation to these dealings between the two companies 
were kept by Brinds at its office, Brinds debiting 
Offshore with a so-called "management fee* for keeping 
them. The accounts consisted of handwritten ledger

ll/db/2 - 33/122 JUDGMENT 5/5/S3
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by Brinds, one iLenka Pauler. According to Ganke' s 

evidence, she had complete authority on her own 

initiative to effect a movement of money from 

Offshore to Brinds and back again, and she habitually 

did so without any reference to the directors of 

either company at all. Ganke denied that he was 

in the habit of telling her what should be done. 

Miss Pauler, on the other hand, said when asked about 

it in cross-examination that she effected Offshore's 

so-called"money market" deposit transactions on the 

instructions of the directors, and mainly of Mr. Ganke. 

As to repayments^she said that she acted upon the 

instructions of hhe group accountant: Since 1979 

this has been Mr. Tosio. She said that

10

CONTINUED NEXT PAGE
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The practice of disbursement of money out of the Judgment
dated 5th 

bank account of Offshore into the bank account of Brinds May 1983

appears plainly to have been pursued in order to finance (continued) 

the operations of Brinds, and the Brinds Group. Having 

regard to the comparatively.small paid up capital of

10 Brinds, in relation to the commercial dealings, which.it undertook, 

and its paucity of liquid assets/ it is evident that the 

money derived from Offshore was in effect, being used 

as working capital, or as a subsitute for it. The 

overwhelming burden of the evidence is that the terms 

on which money was abstracted from Offshore were substantially, 

if not completely, within the discretion of Mr. Ganke. 

While he was the chief executive of Offshore, it was 

generally., he, as I find, who decided how often Off shore's 

money should be applied to the purposes of Brinds, and how

20 much should be applied at a time, and it was he who 

determined what rate of interest should be credited to 

Offshore in the accounts, and he who decided from time 

to time whether any principal should be repaid, and when, 

and how much. If Mr. Ganke consulted with anyone about 

it, the consultation was perfunctory. There were no Beard 

resolutions of either company which recorded the several 

transactions. The secretary of Offshore, Mr. Wilshire, was

12/ia/l 83/122 JUDGMENT 5/5/83
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kept in ignorance of the details and, as I say, the 

accounting records such as they were, were not kept 

in the Offshore office. All this was at a time, it 

will be recalled, when Ganke personally held some 451 

of the capital of Brinds. There was no indication 

given to the shareholders of Offshore, whether in the 

(cont'd) annual report or otherwise (at least in the 1981

annual report) that large unsecured advances, on terms 

alterable virtually at Ganke's whim, were being made 

by Offshore, of which he was chairman of directors and 10 

chief executive, to a company in.- which he held such a 

large interest. Some" reference : was made in the course 

of the hearing to the provisions of s.125 of the 

Companies Act 1961.(or its equivalents) which, so far as 

is material, provides by sub-section (1) that:

" A company shall not, whether directly or indirectly. ... 
make a loan to ;.. a corporation in which"'a director of 
the company ».— has. '. .. a-'substantial shareholding within 
the meaning of Division 3A of Part IV...."

Sub-section (1A) provides that the prohibition does 2^ 

not apply:

"to anything done by a company in the ordinary course 
of its ordinary business where that business includes 
the lending of money..."

Ganke's view was that the ordinary business of Offshore 

included the lending of money and that the advances made 

by it to Brinds were of money surplus to its requirements. 

I do not stay to consider whether there might have been a

12/ia/2 83/122 JUDGMENT 5/5/83
154.



breach of S.I25 or any of its equivalents. Whether In the
Supremethere was a breach or not, and whether or not the money Court of
Victoria

was surplus to the requirements of Offshore when it was
No.157advanced to Brinds, it could not have been expected, Reasons for

Judgmenthaving regard to the nature of the business of Offshore, dated 5th
May 1983

and its present and likely commitments in 1981 and 1982,
(continued)

that it would remain surplus for any protracted length 
of time.

The deposit variation form which had been enclosed
IQ with the letter from Brinds to Offshore dated 2nd September, 

1982, and which was offered by Ganke as evidence of an 
agreement as to terms of repayment is, to my mind, 
singularly unconvincing. Miss Pauler, who swore an 
affidavit saying that the form was prepared by her in the 
performance of her duties, admitted in cross-examination 
that she could not, in fact/remember having prepared it. 
Indded she could not say that she remembered ever having seen it 
before. She couLd* 'neither read nor recognise the indecipherable 
initials at the foot of it, or say when it might have been 

20 prepared. In the end I was left without any evidence
at all as to whose the initials were, or might have been.; 
and, of course, it was undated.

CONTIN UED NEXT PAGE
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To say, as Mr. Ganke said in his letter, that 

the form was "giv-an to your company" was less than 

candid for, at best from the point of view of 

Brinds, the form never left the file kept in 

Miss Pauler's office until 2nd September 1982, even 

supposing that she did prepare the document at some 

earlier time. It seems to me to be but a slender 

basis for an agreement between Brinds and Offshore.

The same may be said of the ledger cards. At 

the top of one, the earliest in point of time, was 10 

written "11% 90 .days" and at the top of another, 

the latest in point of time, is handwritten "12 mths 

call". Miss Pauler said . that she made the latter 

notation -but could not say when. In any event the 

cards remained with her and in fact were produced 

from the custody of Brinds, not Offshore, upon this 

hearing. Copies had been provided to Offshore but 

not, I think, before 27th August 1982.

It is relevant to notice that unsecured advances 

to other companies in the Brinds Group were made out of 20 

the funds of Offshore (and one subsidiary, Aureole 

Investments Pty. Ltd.) substantially along the same 

lines as were those made to Brinds itself. There were 

in fact individual differences but it is not now material 

to investigate them. The unsecured advances to companies 

other than Brinds, amounting in all, as I have said, to 

almost $5.5 million, and .-secured advances of $1.6 

million, were the subject of demand on the debtors

db - 83/122 JUDGMENT 5/5/33
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individually by letters dated 27th August, 1982. 
Mr. Ganke replied to them all as he had done on behalf 
of Brinds, claiming that the debts represented 

long-term loans.

In the light of all this I do not feel able to take 
the view that the evidence of arrangements between 

Offshore and Bririds as to money moved from the former 

•to the latter is such as to raise a bona fide 

dispute on substantial grounds which is-;sufficient 
10 to justify dismissal of the petition. Were it

necessary to decide what the arrangements amounted 

to, I should think there would be much to be said for 

the view^tftat no consensus ;was 

CONTINUED NEXT PAGE

db - 83/ 122 15 7 . JUDGMENT 5/5/83



Court of 
Victoria

No.157 
Reasons for 
Judgment 
dated 5th 
May 1983

(continued)

in the supreme reached between c«btor a-nd.'.creditor

as to repayment and that the money was recoverable 

as money had and received to the use of Offshore. 

In the event, however, I find it unnecessary to 

form a conclusion on the matter, for such 

arrangements as there were have been overtaken by 

«svenrs. The evidence that I Jsre summarised 

aoes not, however, thereby cease to be relevant 

for it provides a revealing insight into the way 

in-.-which Mr. GanJce conducted the affairs of iBrinds 

and of Offshore before 30th June 1982.

As I have indicated, Brinds was at material 

times heavily reliant on borrowings which were 

often secured by a pledging of assets. In this 

connection I refer to the statement by directors 

annexed to the accounts of the company in the 1981 

published report to shareholders t hat in their 

opinion "there are reasonable grounds to believe 

that the company will be able to pay its debts 

as and when they fall due,providing lenders of the 

company continue to give support". The debt 

owed to the supporting creditor, Martin Corporation 

Ltd.,provides an example of the support which the 

company required from its lenders.

The history of that debt is as follows. In September 

1981 Martin Corporation provided a credit facility 

of $2,000,000 upon the security of a pledge of shares. 

By April 1982 the value of the shares had fallen,

10

20
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placing Brinds in default. On 20th Aoril In tneSupreme
Martin Corporation sarved a notice on Brinds court ofVictoria
which recited that "•.. Brinds Ltd. has admitted

No.lo/
to Martin Corporation Ltd. its inability to pay Reasons forc J c J Judgment
its debts as they fall due in that it requested

Martin Corporation Ltd. to agree to a moratorium . ,,^ 3 (continued)
in respect of its obligations to Martin 

Corporation Ltd." The. notice was in evidence 

in this case and the admission alleged therein to 

10 have been made on behalf of Brinds was not denied 

or qualified by any evidence on behalf of Brinds 

placed before me. By the notice 

the facility was cancelled and a demand equal 

to the current-/drawing on the facility of some

$2,024,000 was made on Brinds.

continued next page
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After negotiation, Martin Corporation realised some

of its security and Brirds further reduced its

indebtedness by repayment of a further sum.

Negotiations continued but, by 22nd October 1982

Brinda still owed $446,974, and Martin Corporation

served a notice of demand for payment under s.364(2)

of the Companies (Victoria) Codd,v. The notice was

not complied with in any respect and that position

remains. Although the debt was fully secured

by contributing shares in Southern Cross Exploration N.L., 10

which has the same board of directors as Brinds, these

were forfeited when Brinds was unable to pay a call

in October 1982. On 19th January 1983 Ganke

requested Martin Corporation to advance a further

$500,000 to Brinds so that the forfeited shares could

be repurchased at a forfeited share auction, which

was due to be held on 2nd February. That request was

refused. Hence the support by Martin Corporation of

this petition.

The debt owed to the firm of Jackson,.Graham, 20 

Moore & Partners, another supporting creditor, 

was incurred when in March 1982 Brinds purchased from 

a member of the FAI grcup 5,000,000 contributing 

shares in the capital of Offshore. It was what was 

called a "deferred settlement" transaction, whereby 

the vendor became entitled to payment from the firm 

six months after the sale, that is on 17th••September 

1982, and at the same time Brinds became obliged to

14/db/l - 83/122 JUDGMENT 5/5/83
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pay the purchase price to the firm. The shares were 

held by the firm as security in the meantime for 

the obligation of the-purchaser, but during the - 

six-month period between their purchase by Brinds 

and the date of settlement their market value fell. 

During the same period the one for two rights issue 

was made, which the firm took up and for which it paid. 

The amount owing by Brinds to the firm as a result of 

the transaction was $1,463,000. Brinds defaulted in

10 payment on 17th September 1982 and GanJce asked that 

Brinds be given further time to pay, but this was 

refused. According to an affidavit sworn by 

Mr. B.C. Jackson, the senior) partner of the firm,

Ganke admitted twice during discussions with him in 

October, once on lltal' and once on 21st, that Brinds 

could not pay the debt. On 22nd October the firm served 

a notice under s.364(2) of the Companies Code, which 

was not, and still has not been, complied with in any 

respect. The firm, however, subsequently sold seme

20 of the subject shares and later still, during the course 

of the hearing of this petition, on 27th April this year, 

it further partly realised its security by . 

selling 4,700,800 of the Offshore shares ( which are 

now, of course, fully paid1 at 10 cents each. The 

debt was thus reduced to $963,272, together with any 

relevant charges and interest, if there be any. It is 

on the basis of that debt that Jackson, Graham, Moore & 

Partners supports the.petition.

14/db/2 -83/122 JUDGMENT 5/5/83
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in -the Supreme I return now to a chronological consideration
Court of
victoria °f tne dealings between Brinds and Offshore, taking

NO. 157 up the narrative at a time in October 1982 shortly
Reasons for
Judgment after Mr.Macintosh had become chairman of Offshore.
dated 5th 
May 1983

(continued)
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The various disputes between the two factions of 

the Board were simmering and Mr. Adler was in 

favour of having Srinds and its associates wound 

up for inability to pay their debts to Offshore, 

notwithstanding Mr. GarJce's protestations that 

the debts were not due. Having regard to the 

failure of Brinds to meet commitments to Martin 

Corporation and Jackson, Graham,Moore and Partners 

there was, in October, good reason to consider that 

10 it was -unable to. pay its debts; and by mid- 

November 1982 the failure to comply with the two 

notices under s.364 of the Code which had been 

served on £2nd October provided actual evidence

of i-fe. Macintosh, however, as I find, persuaded

Adler to afford Ganke time to get his house in 

order by entering into a moratorium agreement. 

On 25th November 1982 an elaborate deed was 

executed between Offshore, its subsidiary 

20 Aureole. Investments Pty.Ltd., F.A.I. Insurances -

Ltd.(called F.A.I.) and Fire and All Risks Insurance 

Ltd. (called F.A.R.) as creditors, Metropolitan 

Executors and Nominees Pty. Ltd. (a subsidiary of 

F.A.I. )and Brinds and nine of its subsidiary 

or associated companies as debtors, and Ganke, 

Tosio and Kippist (the Brinds faction of the Offshore 

Board) and Macintosh. Under the deed the debtors 

received an indulgence from the creditors on strict: 

terms. The deed provided for a moratorium for

163- 
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(continued)

debtors to carry on business for the purpose of

progressively discharging their debts, but to

do so subject to the supervision of Mr. Macintosh
as examining accountant. Each debtor agreed to

appoint him in that capacity and to pay his

remuneration. The deed was, however, not without
its benefits to the F.A.Iw group, for it involved,
on one view, a settlement favourable to them of

some outstanding disputes. It contained acknowledge-
ments by the debtors, in clause Id that the debts
owed to Offshore, which were the subject of

dispute as to terms of repayment, were unconditionally
repayable on demand, and as to the unsecured debts

that they carried interest at 16 per cent from

30th November 1982. There was a further acknowledgement,
in effect, that the debts of Alexandes Securities

Ltd, and Chapmans Ltd. owed to F.A.R. were repayable
in full on demand. The creditors, for their part,
agreed not to demand repayment during the currency
of the moratorium. Moreover, Ganke, Kippist and

Tosio covenanted to resign as direc-ors of Offshore
and not to stand for re-appointment at the then

forthcoming annual general meeting. By the deed
it was also agreed that some, at least, of a

considerable body of litigation which was pending

at the time of the deeds execution between the two
factions of the Offshore Board,and by the F.A.I.

group against various members of the Brir.ds group,

10

20

164.
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dated 5th May 1983 (continued)]

should'be discontinued.

The following provisions of the deed are sufficiently

importint to be referred to in some detail.

By clause l(A)(i) it was provided that from the

date of the deed until and including 30th

November 1983 or until terminated in accordance

with the provisions of the deed, whichever should

first occur ( which period was in the deed called

t he moratorium" ) 'each of the debtors covenanted

10 that it would carry on its affairs for the purpose 

of progressively discharging during the moratorium 

its liability to each creditor to whom it was 

indebted, including the realisation or refinancing 

of such assets (and, if necessary, all of them) 

as should be required for the purpose. 

By clause 1(A)(ii) the debtors covenanted for the 

like period to commence and carry out the 

realisation or refinancing of such assets with 

expedition and diligence following upon execution

20 of the deed.

CONTINUED NEXT PAGE
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in the Supreme By c'.lause l(3)(ii) each of the debtors agreed that it would
Court of
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No.157 
Reasons for 
Judgment 
dated 5th 
May 1983

(continued)

and by 'Clause l(B)(iii) each debtor covenanted that 

it would ensure that during the moratorium the 

examining accountant would be _promptly proyided with all 

information, records and documents of the debtor and 

explanations thereof>land of any transactions of the 

debtor which the examining accountant in his absolute 

discretion should seek of them and provide full and 

free access to the debtors' records, accounts and 

other documents wheresoever situatexU By clause 

l(3)(viii) it was provided that each debtor should 

deliver to the examining accountant on or before the 

last business day of each calendar month or part thereof 

during the moratorium a report of its progress in 

the realisation of its assets for the purposes 

stated in clause 1(A) and in the discharge of its 

liabilities. By clause 2 it was provided that the 

examining accountant should monitor on behalf of the 

creditors the due and punctual performance of the 

provisions of the deed by each debtor who had appointed 

him examining .accountant and that he should forward 

a monthly report with respect to each of those debtors 

to each of the creditors. By clause 4.2 it was provided 

that each debtor separately covenanted"with each 

creditor to deliver unaudited balance sheets and 

profit and loss accounts together with detailed 

specification and explanation of all assets and 

liabilities set forth in such unaudited accounts in

16/db/l - 83/122 JUDGMENT 5/5/83166 .
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of Victoria________

No.157
Reasons for Judgment
dated 5th May 1983 (continued)

respect >of -the debtor as at the <*nd of and for each of six 
specified quarterly periods. The first was provided 

for in subparagraph (a),from 1st July to 30th September 
1982 and the accounts were, in effect, to. be. provided by 24th 

December 1982. By subparagraph (b)accounts in respect of 

the quarter 1st October t£>.>31st December 1982, - 

were,in effect, to be provided by 30th January 1983. 

By c lause 5 it was provided In effect that during the. 

moratorium no debtor who had appointed the-examining accountant
10 should without his approval incur liabilities

exceeding $10,000. Bye.lause 6 it was provided that!", 

the examining accountant should during the moratorium 

(a) monitor the management of the business of each 

debtor who had appointed him, (b) monitor the progress 

of each of the debtors towards the realisation of 

their respective assets for the purpose of discharging 

their respective liabilities to the creditors and (c) 

"report forthwith to the creditors any default in the 

opinion of the examining accountant by any -'debtor

20 in the observance or performance of its covenants and 

obligations herein contained"; and by sub-clause (d) 

of clause 6, it was provided that the examining 

accountant should comply with every direction given 

by all the creditors which was reasonable and proper 

having regard to the objects of and provisions 

contained in the deed. 3y clause 7(1)(a) it was provided 

that during the moratorium the debtors should not take 

or concur in the taking of any step, action or 

application or legal proceedings to wind up the 
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in _the Supreme the debtors or any of them. Bye lause 7(2) (a) it
Court of
victoria___ was provided that for the purposes specified in

NO. 157 c lause 7 certain shares in the capital of Offshore 
Reasons for
Judgment which were pledged by Chapmans Ltd. and Alexanders 
dated 5th 
May 1983 Securities Ltd. to secure debts owed to FAR should

(continued) be deemed to be valued at 15 cents per share. 
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3y clause 8 it was provided that each of the creditors ^n the
Supreme

agreed with each of the debtors that they should seek court of
Victoria

to procure that Jackson, Graham,Moore 4 Partners,
NO.157 

Martin Corporation Ltd., Mercantile Mutual Holdings Ltd. Reasons
for 

and Milton Corporation Ltd. (which last was another Judgment
dated Stic 

secured creditor of Brinds) become parties to the May 1983

deed, or to any other deed with which the parties might (continue 

replace it.

By clause .20 it was provided, in part:

10 "The parties and each of them declare and agree with 
each other that no provision of this Deed shall 
in any way operate as a waiver, compromise, 
alteration or extinction of any of the rights, 
powers or authorities which subsist in any such 
party pursuant to the terms of the existing 
agreements or deeds to which it is a party other 
than pursuant to Clause 7 (ii)and the parties agree' 
with each other and declare that no provision of 
this Deed shall be pleaded or raised in any manner

20 against any party following expiration or
determination of the Moratorium, as a defence or 
counter to-any claim other than in response to any 
claim by FAR foliowrng- a- •shortfall on realisation 
of securities pursuant to Clause 7 hereof."

By clause 22 it was provided:

"If during the Moratorium the Examining Accountant, 
in his absolute opinion considers that: (a) the 
interests of the Creditors could be prejudiced by 
compliance any Debtor with this Deed; (b) any 

30 Debtor is not observing or fulfilling any of the 
covenants or agreements herein contained, on its 
part to be observed and fulfilled; (d) without 
affecting the generality of sub-clause 22(b) above 
any debtor is not having regard to the provisions of 
Clause 1.A hereof) making sufficient progress in the 
discharge of its indebtedness to the Creditors as 
referred to herein, including the realisation of its 
assets during the Moratorium so as to discharge such 
indebtedness, the Examining Accountant will deliver

17/ia/1 - 83/122 JUDGMENT 5/5/83
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in the that opinion and the reasons therefor and any 
Supreme proposals consequent upon such opinion, to the 
Court of Creditors. Any Creditor may within seven (7) 
victoria days after receipt of an opinion pursuant to 

this Clause give notice of termination of the
NO.157 Moratorium to the Debtors. No party to this Deed 
Reasons shall challenge or contest on any account an 
for opinion formed by the Examining Accountant." 
Judgment
dated 5th gy clause 25 it was provided that the examining 
May 1983

accountant, in exercising his powers and carrying out ^ 
(cont'd)

his duties under the deed/should be agent of the relevant 

debtor.

By clause 29 it was provided that the moratorium 

should terminate upon the happening of any one or more 

of a number of specified events including (a)"if the 

indebtedness of the debtors to the creditors should be 

discharged in full"; (b) "If any creditor should give 

notice to the debtors pursuant to Clause 22"; and (c) "If 

any debtor fails to observe or comply with any provision 20 

of the Deed."

By clause 30 it was provided that:

"Clauses7(2), 10, 11.1, 12-17 inclusive, 18-21 
inclusive, 23, 24, 26, 27, 34 and 35 shall survive 
the termination of this Deed and shall be binding 
upon andenureto the benefit of each party hereto, 
and its successors."

By lause 31 it was provided that not later than 20th 

January 1983«chof the debtors (other than Gulf Resources N.L.) 

should hold a meeting of its shareholders to 3 

pass resolutions to approve and ratify the execution of 

the deed and to approve and ratify the appointment.of the

17/ia/2 83/122 JUDGMENT 5/5/83
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examining accountant and to resolve that during the in the
Supreme 

period of the moratorium the business and affairs of Court of
Victoria 

the debtor should be conducted pursuant to the terms
No.157 

of the deed. Reasons for
Judgment 

By clause 37 it was provided that the examining dated 5th
May 1983 

accountant might, from time to time, extend the time
(continued) 

for doing any matter or thing provided for by the

deed as he should reasonably think fit.

The <Seed contemplated, as will be seen, that certain 

10 of the secured or partly secured creditors of Brinds 

might become parties to it. In the event however, none 

joined in the moratorium.

Opon the execution of the deed Mr ..Macintosh co-opted , 

CONTINUED NEXT -PAGE'
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(continued)

10

18 jcl

if that is the right word, Mr. C.A.C. Fear, c.hartered 

a.ccountant and ntanager in the firm of Feat, Marwick, 

Mitchell and Company, to assist him as examining 

accountant for the purposes of the deed. Mr. Fear 

was assisting Mr .Macintosh, in any event, with 

accounting work while the latter was chairman of 

Offshore. For the week or so between the date of 

execution of the djeed and the a.nnual general meeting 

of Offshore on 3rd December,' 1982 the two worked 

intensively, as did Mr. Ganke, in preparation for the 

meeting. Following that, Mr. Fear was consistently 

engaged in work in connection with Brinds. He said 

he spent half his working time on the assignment 

while the moratorium subsisted. Ke was frequently 

at the office of Brinds with Mr- Tosio.

The principal concern of Macintosh and Fear was 

to obtain a comprehensive statement of assets and 

liabilities of the debtors who were parties to the 

d»eed and a proposal for their meeting of their 

obligations under the deed for the progressive discharge 20 

of their liabilities to the creditors. According to 

the evidence of both Macintosh and Fear, they were 

unable, despite insistent demands, to obtain the 

information they required. Moreover, according to 

the evidence of Macintosh, many of the proposals which 

Ganke made to him, and for which he sought Macintosh's 

approval as examining accountant, were positively 

inimical to the achievement cf the objects for which 

the moratorium dieed provided. 
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The accounts of each debtor as at the end of and

for the period 1st July, 1982, to 30th September, 1982,

which under clause 4.2(a) of the deed each debtor was required

to provide, were not provided in accordance with

the deed. Macintosh, was asked by Ganke to dispense

with their provision,.which Macintosh was not authorised

to do. He did, however, give an extension of time

under clause 37,until 31st January, 1983

for the production of those accounts. He refused

10 in writing to grant an extension of time for provision 

pursuant to Clause 4.2(b) of the deed of accounts for 

the quarter to 31st December 1982.

During January, 1983, according to Macintosh's 

evidence, he felt that he was getting nowhere with 

the debtors under the deed. A considerable body of 

correspondence was generated between Macintosh and 

Ganke on the matter of the debtors' non-compliance 

with their obligations. On 12th January, 

Macintosh wrote and, after drawing seme of the

20 requirements of the deed to Mr. Ganke's attention 

and requesting compliance, said, "I point out that 

the moratorium terminates if any debtor fails to 

observe or comply with any provisions of the Deed 

and suggest that these matters be rectified forthwith."

On 26th January Macintosh said, at the end 

of a lengthy letter, "In relation to the timely 

provision of information might I remind you that 

the Deed was signed on 25th November, 1982, 

and the date is now 26th January, 1982, and still

18 jc2 83/122 - JUDGMENT 5.5.83.
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in the Supreme virtually no information is available. In these
Court of
victoria___ circumstances, I find it difficult to avoid

No.157 closely examining the provisions of clause 22 
Reasons for
Judgment of the moratorium deed." 
dated 5th 
May 1983

(continued)
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No accounts were orovided by 31st January in t e•* Supreme
under either clause 4.2 (a) or 4.2 (b) of the deed. Court: ofVictoria
On 2nd February Ganke wrote to Macintosh saying , 57 

•It is agreed that f.ull financial information is

still to be made available, however these are finer * igQ3 

details. A broad picture was given to Mr. Fear (continued) 

in the first week or two" On 10th February 

Macintosh wrote to the chairman of the creditors 

under the deed to say that, as was provided for

10 in clause 22 ,he had formed an opinion that (a)

the interests of the creditors could be prejudiced 

by compliance by any debtor with the deed> (b) 

Brinds Ltd. and the other companies had not' observed 

certain covenants in the deed which he specified; 

and (c) "Brinds Ltd. is not/ having regard to the 

provisionsof clause 1(A) of the deed, making 

sufficient progress in progressively discharging 

during the moratorium its liabilities to its creditors , 

including the realisation or refinancing of its

20 assets/ and is not carrying out the realisation 

or refinancing of such assets with expedition and 

diligence so as to discharge its indebtedness 

to the creditors? Reasons for the opinion 

were provided.

On 16th February 1983 Offshore,

in purported exercise of its rights under clause 

22 of the deed, gave notice to Brinds of the

termination of the .moratorium and now contends that
the moratorium has terminated pursuant to clause 
29.

19/djl 83.122 175 - JUDGMENT 5.5.83



in-the suoreme Following presentation of this petition on 17th
Court of
victoria February a provisional liquidator was appointed

Mo.157 
Reasons for 
Judgment 
dated 5th 
May 1983

(continued)

on the same day, upon the ex parte application 

of the petitioning creditor. The hearing on 

the petition began on 7th April aiid concluded 

yesterday,4th May.

Apart from contending that the petition should be

dismissed because there was a dispute about the

terms of repayment of its debt to Offshore,

as initially arranged ( a contention which I 10

have already rejected) Brinds has opposed the

petition on the following five principal bases.

First, that the moratorium has not been duly terminated

and is still on foot, thus providing a bar to the

presentation of the petition to wind up. Secondly,

that in any event its acknowledgement in the

moratorium deed of its present indebtedness cannot

now be relied on because of the terms of clause

20 of the deed inasmuch as it is provided that

"no provision of this deed shall be pleaded or 20

raised in any manner against any party following

expiration or determination of the moratorium as

a defence or counter to any claim'. Thirdly,

that it has not been shown to be unable to pay

its debts. Fourthly,( perhaps this is merely an

extension of a third basis) that the non-payment

of its debts is attributable not to its own short

comings but to the conduct of the

creditors being parries to the deed and Macintosh
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and some of its secured or partly secured in the Supreme
Court of 

creditors, notably Martin Corporation Ltd. victoria_____

and Jackson/Graham,Moore and Partners. Fifthly NO. 157
Reasons for

(and this is associated with the fourth basis) Judgment
dated 5th

that it is/having regard to the circumstances May 1983 

referred to^entitled to the exercise of the (continued) 

court's discretion in its favour not to make 

a winding~up order.

Many of the facts and arguments relied on to 

10 support these bases of opposition overlap. In 

particular/many of them involve a criticism of 

Mr. Adler and Mr.Macintosh, each of whom 

was said to have acted , the latter under the 

influence of the former/ with a view to ensuring 

that the moratorium would not work, and with a 

view to accomplishing the destruction of the 

Brinds Group.

Before dealing with the p«CLncipal-.bases- of 

opposition seriatim I want to make some more general 

20 remarks about Mr.Macintosh and about the criticism 

that was levelled at him. Macintosh : made two 

affidavits, one in support of the application for 

the appointment of the provisional liquidator 

and a second which was relied on by the petitioner, 

together with the first,in support of the petition. 

I saw and heard Mr.Macintosh in the witness box 

for over a week/ during which time he was subjected 

to wide and searching and,at times/vigorous and 

thoroughly challenging and attacking cross-examination .

177. 
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in .the Supreme in the course of that and during the final
Court of
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for CONTINUED NEXT PAGE
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(continued)
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he was charged with"professional incompetence In the
Supreme

.'and absence of commercial judgment, want Court of
Victoria

of good faith and with duplicity and deception. It
No.157

was alleged against him that he approached his task Reasons
for

as examining accountant under the deed with calculated Judgment
dated 5th 

unfairness and a designed lack of independence. It was May 1 QP3

further alleged against him that he was a willing (cont'd) 

participant in a plot to obtain the appointment of 

the provisional liquidator "by" stealth".

10 Much of this attack was couched in language

which was not dignified by the restraint which attends 

informed and rational criticism of a professional 

man's activity undertaken in the ordinary course 

of his professional practice. I must assume that 

this was done pursuant to instructions upon which 

counsel thought it proper to act. Having heard the 

criticism, and seen and heard the evidence on which 

it relies, I say at once that in my opinion the 

evidence does not provide a foundation for it. Indeed

20 I feel obliged to say, with regret but with emphasis, 

that many of the grounds relied on for the criticism 

were absurd.

I also saw and heard Mr. Ganke cross-examined 

at some length on his affidavits and re-examined. 

In the light of that and the surrounding evidence 

of the activities of Brinds, I formed the clear 

impression that he refuses or is unable to come to 

grips with reality. Many of his attitudes and 

opinions were shown to be fanciful. In general,

20 tl-1 83/122 JUDGMENT 5/5/33
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(cont'd)

where his evidence of facts was in conflict with 

that of Mr.Macintosh I have no hesitation in 

preferring the latter.

There are several instances which might be 

given of Mr. GanJce's unreal appraisal of events 

and circumstances, but two will suffice. The 

first is that,even under cross-examination in 

this very case, he asseverated against, incontestable 
evidence that some of the debts Brinds oves - notably 

those to Martin Corporation and Jackson, Graham, 

Moore & Partners - were not now due for payment. 

The basis for that opinion was that,in failing 

to present a winding-up petition following the 

non-compliance by Brinds w_ith the statutory notices 

served by tnem on 22nd October 1982, they had 

waived their rights to be paid and could not now 

re-assert them without further notice to Brinds. 

In fact, as recently as 4th March of this year,

10

CONTINUED NEXT PAGE
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after the^preesentation of the petition, Mr. Ganke in the
Supreme 

wrote to Martin Corporation putting further proposals court of
Victoria 

and offering further security in place of the
No.157 

Southern Cross shares which had been forfeited. Reasons
for 

By letter dated 9th March the proposals were rejected. Judgment
dated 5t 

On 4th March this year Mr. Jackson wrote to Mr. Ganke May 1983

on behalf of Jackson, Graham, Moore & Partners to (cont'd) 

say "We again request payment forthwith" and on 

29th March, a matter of a week before 'this hearing

10 began, Mr. Jackson wrote .again to say "We repeat

that we require payment forthwirh". A second 

example of Mr. Ganke's.lack of realism is afforded 

by his belief, as stated in the witness box when 

under cross-examination by counsel for Mercantile 

Mutual Life Insurance Company Limited (who also happened 

to represent the petitioning creditor) that Mercantile 

Mutual was even then considering whether it would give 

Brinds an rex tension of time to pay, so that it was 

not possible to say that the debt was now really

20 due. This opinion expressed by Mr. Ganke in his 

evidence appeared to be the product of fantasy in 

the true sense of the word.

I return to consider the five principal bases 

for opposition to the petition which I have stated. 

The first, that the moratorium is still on foot, is in 

my opinion, unsustainable on the evidence. The 

argument was that the opinion which Mr. Macintosh 

expressed by letter on 10th February was no 

opinion at all because it was not formed and expressed

30 in good faith and was contrary to the facts.
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(continued)

At worst for Brinds, i» was argued, there. 

is a real dispute of fact about the validity of the 

opinion which this court should not determine on the 

petition.

In elaboration of the argument that the 

opinion was not.formed in good faith by 

Macintosh,it was argued that Macintosh had expressed 

it because he was coerced by Adler and that a lack 

of independence and individual judgment by Macintosh 

infected the opinion so that it may now be disregarded. 

CONTINUED NEXT PAGE
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dated 5th May 1983 (cont

Reference was made to a letter from Adler to Macintosh 

dated J.3th February this year which was. - said, in 

effect, to bave poisoned Macintosh's : mind against the 

moratorium and that thereafter he simply proceeded with 

a view to ensuring that the ssoratorium scheme should 

fail. I shall not consider, in minute detail, since 

this jwdgment is already over-long, the various fall 

plans and their execution attributed to Macintosh, alone 

and in combination with Adler, Subject to one matter I

10 shall have to mention,it is sufficient to say that there 

was plain evidence, in my opinion, that on 10th 

February neither Brinds nor any other debtor under 

the deed bad provided quarterly accounts as required 

under clause 4.2 (a) or clause 4.2 (b). There '•aas - non- 

compliance by Brinds because the accounts were not 

available and,so far as I am aware,there is no evidence 

that they are available yet. It was argued that 

Macintosh capriciously, and unreasonably refused to grant 

extensions of time under clause 37 of the deed as he was

20 enti'tled to do and, as i-t was said, he' promised-to do-so for 

long as was necessary. In this connection I draw 

attention to clause 6 of the deed which imposes 

strict obligations on Macintosh. . He himself 

was obliged to carry out his various functions under the 

deed as the deed provided. These included an obligation 

to report forthwith to the creditors any default by 

any debtor in the performance of its covenants. The 

evidence discloses that Macintosh did in fact allow the 

debtors a degree of latitude but he was entitled, if not

30 obliged, to report, as he did, on 10th February
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accounts.

It was argued for Brinds that it would be 

improper and unsafe to reach the conclusion I have 

without having heard evidence from Mr. Adler, having 
regard to the allegations which are now made that 

he incited Mr. Macintosh to act as he did and acted 

in combination with him to destroy the moratorium. 
Having carefully considered this submission I feel 
unable to accede to it. The allegations to which 10 
it was said Adler ought to provide an answer, or 

in respect of which he ought at least to have 

submitted himself for cross-examination, are 

largely speculative. I was referred in this connection 
to a line of authority, of which Jones .v. Dunkel 

101 C.L.R. 298 is among the most authoritative, 

concerning the use which a tribunal of fact may make 

of a failure by a party without explanation to call 

as a witness a person whom he might reasonably be 

expected to call if that person's evidence were to 20 
be favourable to the party.

CONTINUED NEXT PAGE
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The evidentiary position has, I believe, been 

most recently and conveniently summarised in the 

decision of the Full Court in O'Donnell .v. Reichard 

Q.975} V.R. 916. I need not refer to what is there 

said*, for ..it is sufficiently well known. What is clear 

is that ajiparty cannot, upon a.^ failure of his 

opponent to call such a witness as I have described, 

rely on the failure in order to plug.fthe holes 

in his own case by speculation about what the uncalled

10 witness might have said. That, in effect, is in my

opinion what'-Brinds seeks to do here in 'placing so much 

emphasis upon the failure of Mr. Adler to give evidence 

by affidavit or to present himself for cross-examination. 

I do not, having regard to the positive evidence 

called on behalf of the petitioner and to the 

relative paucity of evidence on the subject called 

on behalf of the opponents to the petition, feel 

inhibited on account of Mr. Adler's absence in 

reaching the conclusion I have that Macintosh had good

20 grounds for the opinion he expressed, at least in part. 

On the other parts of the opinion, that is to say 

those not related to the failure ot the debtors to 

provide "accounts under clause 4.2(a) and (b), 1 cnink 

if 1 •» unnecessary to dwell,—diid I do not propose to d~6

so. Nor, I think, is it necessary, having regard to 

the conclusion I have reached and expressed, to examine 

the alternative submission for the petitioner that, 

opinion from Macintosh, or no, the creditors under the

3/db/l - 83/122 JUDGMENT 5/5/83
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deed were entitled to determine the moratorium because 

of breaches which had been committed by the debtors.

The second principal basis for opposition to~ 

the petition, to which I have referred/ involves the 

interpretation of clause 20 of the deed. The 

submission involves treating the present assertion of 

arinds, that its debt to Offshore is not now due and 

payable, as a"claiaf to which the acknowledgment of 

the present indebtedness by Brinds is now raised v 

as a "defence or counter".

It was argued on behalf of the petitioning 

creditor that clause 30<)of the deed, which provides 

that clauses 10 and 20, among others, "sh'all'survive 

the tiermination of this deed and shall be binding upon 

and enure to the benefit of each party hereto", is 

an answer to the company's contention. For myself, I 

cannot understand why that ( should be thought to throw 

light on the meaning in clause 20 of the 'word "claim". 

Even so, I am of opinion that the word "claim" means 

a pecuniary claim and does not encompass an allegation

or assertion of any kind made by one of the parties 

to the deed to another following the termination of 

the moratorium. The present contention that Brinds 

is not indebted to Offshore for a sum now due is not, 

in my opinion, such a claim. The acknowledgment in 

clause 10 may accordingly be relied on by Offshore 

against Brinds. It is for that reason that I thought it 

unnecessary to pursue more than I did the original

3/db/2 - 83/122 no ^ JUDGMENT 5/5/83lob .
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arrangements, if any,.which were made between the 

parties as to repayment.

The third principal basis of opposition to the 

petition is that it has not been shown that Brinds 

is unable to pay its debts.. . T*.he relevant times at 

which this is sought to be shown on behalf of the 

petitioning creditor and those supporting are 

the date of presentation of the petition and, no 

doubt, now. 
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debts should be measured, and I was referred on 

behalf of the petitioning creditor to Re Tweeds 

Garages Limited J3.962] Ch.406, and in particular : 

to a passage in the judgment of Plowman, J. at 

p.410 in which his Lordship adopted a statement 

in Buckley on the Companies Act , 13th edition, 

p.460, as follows:-

"The particular indications of insolvency 
mentioned in paras (a), (b) and (c) are all 10 
instances of commercial insolvency, that is 
of the company being unable to meet current 
deaaacis upon it. In such a case it is 
useless to say that if its assets are 
realised there will be ample to pay twenty 
shillings in the pound: this is not the 
test. A company may be at the same time 
insolvent and wealthy. It may have wealth 
locked up in investments not presently 
realizable; but although this be so, yet 20 
if it have not assets available to meet its 
current liabilities it is commercially 
insolvent and may be wound up."

This test is one which is often applied in this

cdur±. It is* so far as I can judge, in accordance

with decisions of the High Court to which I was

referred in such cases as Bank of Australasia .v. Hall

4 C.L.R. 1514; Rees .v. Bank of New South Wales 111 C.L.R.

210 and Sandell . v. Porter 115 C.L.R. 666, 670. To these

I would add a reference to the judgment of Jacobs J. in 30

Hymix Concrete Pty. Ltd, .v. Garrity 13 A.L.R. 321.

Although none of these cases was determined upon

a petition to wirid ; up, each being a preference

case, they are instructive in the present context

and appear to me to be, as I say, in line with the test
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usually applied in this court which is generally 

in accordance with the test set out in Buckley as 

cited by Plowman J. I would refer expecially 

to a passage in the judgment of Jacobs J. in the 

Hymix case,at p.328, at which His Honour said:

"A temporary lack of liquidity must be 
distinguished from an endemic shortage 
of working, capital whereby liquidity 
can only be restored by a successful 
outcome of business ventures in which 
the existing working-capital has been 
deployed."

There is, I should have thought, telling and 

ample evidence in the narrative of events which I 

have so far described to demonstrate that Brinds was 

on 17th February this year unable to pay its debts 

in terms of Section 364(1 He) of the Companies 

(Victoria) Code. There are several admissions in 

terms, or by implication, by the company *-s officers 

that this is so, and this with or without^reference 

to the statutory notices which were served on 

22nd October 1982. 
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In. the Supreme As Slade J. said in Re Capital Annuities Limited • jj. 979\Court of ————————————————————————— *
1 W.L.R.. 170 at p. 187, "A failure by the company 
to pay an admitted creditor within a reasonable 
time after demand would be likely to provide ample 
evidence of such inability." In addition to what 
appears from the narrative as I have already stated 
it, I refer to the circumstances of the execution 
by Brinds of the moratorium deed itself on 

25th November. That, it seems to me, does provide 
evidence', when taken along with dt&er evidence, 

of the inability of the company to meet on that date 
the liabilities which it therein acknowledges.

I refer also to the position which obtains, 
and apparently has obtained for some time? between 
Brinds and Gulf Resources N.L. , which was another 
of the parties to the deed as debtor. Gulf is a 
company in which Brinds owns twenty-five per cent 
of the capital. Its directors are Messrs. Ganke, 
Kippist, Scott and Tosio. In addition to its owing 
to Offshore a sum of $400,576, it is, in turn, owed 
by Brinds a sum which, according to the balance sheet 
of Gulf as at 30th September, 1982, amounts with 
accumulated interest to $2,434,765. It 
appears free the 48th Annual JReport of 

Gulf, and in -particul-ar from the Directors' 

Report therein, which was dated February, 1983, 
that a provision for non-receipt of interest amounting 
to $449,652, has been made. It was elicited in 
cross-examination of. T think, Mr. Ganke that that

5 jcl 83/122 JUDGMENT 5.5.83._i_ y u •
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The directors' report went on to say:

"The up-to-date balance sheet of the 
company with which funds were placed 
on deposit was not available at the 
time of making out of the profit & 
loss account nor at the date of this 
report, due to a difference in 
accounting periods."

The debtor to Gulf there referred to,although it 
was not named in Gulf's directors' report, was 

.Brinds.

I refer also to an affidavit sworn by 

Mr. Ganke in these proceedings on 7th April 
this year in which, in para.7, he swore this:

"In fact, Brinds is able to procure 
payment of the debt owing to Jackson, 
Graham, Moore & Partners,and the debt 
owing to Martins, with reasonable 
despatch. I would estimate within 
three or four months of the date 
hereof, provided that it is not 
placed into liquidation and provided 
that the provisional liquidator 
appointed on 17th February aforesaid, 
is removed.•

Mr. Ganke went on to describe a planned campaign 
whereby that result would be achieved. The very 
fact that in Mr. Ganke's estimation, made sc 

recently'as 7th April, it would take 

three to four months in which, at best, Jackson, 
Graham, Moore 4 Partners could be paid by Brinds, 
is further evidence that Brinds is, in 

terms of the expression in s.364(2)(e) of the 
Code, unable to pay its debts. Nothing has 

occurred since mid-October to improve Brinds' 

ability to pay its debts. In fact, the position 
has, if anything, become steanilv wcrse. Durinc 

the period from October 1932, Brines has continued 
6 tl-1 33/122 JUDGMENT 5/5/83
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to incur very appreciable amounts of interest upon 

the debts which it owes and it has continued to 

incur overheads. During the same period - and indeed 

for some time before that - 

CONTINUED NEXT PAGE
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it had little income save from management fees
from other companies in the group. These appear
to involve largely the making of book entries
and there 'is a remarkably small amount of cash

which is available to Brinds at any one time.
In this connection it might also be - noted that

Brinds incurred a trading loss for the year ended".
31st December 1981 of some $605,000 In the

succeeding financial year/just concluded, its
trading loss was originally thought to be according to

some draft accounts (and I stress that they were

preliminary and draft accounts! which were handed
to Mr. Fear in his capacity of assistant to the
examining accountant, some $595-000.

Now, however, the matter has been investigated

in greater detail and the amount of the Brinds

loss for its last complete financial year of trading
was some 1.5 million dollars.

Notwithstanding this picture, which on the face of

it appears to be gloomy, Brinds contends that

I should have regard to what it .alleges to be
an excess of its assets over its liabilities.

I have already referred, at the commencement of this
judgment, to the amount which, looked at as a

single company, it says is the amount of the excess

of assets. There has also been prepared for the purposes
of this case a table which, after the inter-company
debts have been eliminated, shows what might be

available to Brinds,or ahdeed what it says would be

10

20
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available, as a result of its resort to its 

subsidiaries. That table shows that at 31st 

December 1982 it had assets potentially 

available to it from its subsidiaries of some 
$33,000,000 and that there were liabilities on 

that basis of some $22,000,000. 

The table further shows assets which 

might be available if Brlnds were able to 

resort to some of the other companies in the 

Brinds Group, not specifically its subsidiaries 

but with which it is associated.
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for
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dated 5th 
May 1983 estimation. I gi3ze-"£wo examples which will be

(cont'd) sufficienl^to make the point. Part of the assets which 

Brinds values at $20,000,000 odd consist of its Offshore 

s^hares of which there are some 19,000,000. These of'course 

are, at present/all encumbered. They were valued by 

Mr. Tosio, the accountant of the Brinds Group, at 20 cents, and 

are. therefore said to represent an asset of some $3,800,000. 

It has, however, been common ground throughout these 

proceedings that the present market price of Offshore 

shares is in the region of 10 or 11 cents and that this 

has been so now for some weeks. The 19,000,000 shares 

so valued by Mr. Tosio include,of course, those which 

were pledged to Jackson, Graham,Moore and Partners, 

some 5,000,000 of which have now been sold at 10 cents.

If there were to be a realisation within a reasonable 

time in the future of those pledged shares, by those in 

whose favour they are encumbered, it appears to me to be
SB.

in the highest degree unlikely that they would realise 

20 cents,which is said by Mr. Tosio, to be their value on 

an asset-backing process. In one.asset alone 

there appears to be an over optimistic valuation by some 

$2,000,000. 
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Another asset which is said to be valuable and available 

for realisation is the holding by Brinds of shares in Gul'f 

Resources N.L. * These shares_are valued by Mr. Tosio, on the basi; 

of. their net asset backing, at 23 .-cents. ; Their ' • 

market price in April, according to the evidence, was 

some 3 cents and it appears that at present,and for the 

foreseeable future, if the Gulf Resources shares were 

realised, they would realise nothing like 23 cents. There 

seems to be a very appreciable over-valuation on that 

10 basis by at least $200.000 to $300,000.

There are other instances in which it is alleged on 

behalf of the petitioning creditor, that there has been an 

over-valuation. I need not go into them at present.

It appears to me that there is not much comfort to be 

had either in a reliance by Brinds upon assets which 

might be realised within a reasonable time by its 

subsidiaries. Some of its subsidiaries are, of course, not 

wholly owned subsidiaries, and as to those one cannot tell 

the extent to which the assets will ultimately be allowed 

20 to go to the benefit of Brinds,if indeed they are to be 

realised in its favour at all.

It. seems to me that/ notwithstanding that there might, 

on one view, if one looks at the whole of-the Brinds Group, 

be a substantial excess of assets over liabilities 

judging simply by balance sheets, this is not sufficient

8/ia/2 83/122 JUDGMENT 5/5/33
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In my opinion, the ground relied upon has been 

plainly made out.

I come now to the fourth and fifth principal

bases upon which the opposition is founded. To. recapitulate, 
these are that any inability of Brinds to repay its 

debts or any non-payment by it of its debts 

were attributable to the conduct of the 

creditors under the d-eed and of Mr .Macintosh and/ 

remarkably, Martin Corporation and Jackson, 

10 Graham, Moore-and Partners; - and that

there should, because of these and the other
i

circumstances which have been mentioned, be an 

exercise of the court's discretion in favour of the 

company.

I hope I shall not be thought to have failed 

to understand or appreciate and consider the sustained, 

and indeed valiant, efforts of counsel to make these 

points goo<? if I do not add to these reasons by 

adumbrating their arguments. I have, I believe, 

20 understood them and I have considered them.

I have said sufficient to indicate that in my 

opinion the evidence does not sustain the conclusion 

that Macintosh was designedly remiss in his dealings 

with the Brinds Group under the d'eed. Even then it 

might be said that, whether designedly remiss or not, 

he, in the exercise of his discretion, refused to 

allow Mr. Ganke to proceed with plans which, had they 

been proceeded with, would have enabled the company 

to be in a better position than it is new.

9 jcl 83/122 JUDGMENT 5.5.83.
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I shall not canvass the evidence on these.--. 

matters either. Mr. Ganke proposed plans by 

way of the company's borrowing further large 

amounts of money with a view to acquiring further 

assets which, it was said, would put it in a 

position to re-finance its existing borrowings. 

These and other similar proposals, each different 

in itself, were turned down by Mr. Macintosh.

In my judgment, Mr. Macintosh was entitled to 

act as he did and it is not through any fault of 

his that the company is now in the position in which 

it finds itself.

It was said by Mr. GanJce that Martin Corporation 

and Jackson, Graham, Moore and Partners are in- some 

measure to be blamed for the condition in which Brinds 

ndw finds itself. They were said by their conduct 

to have induced Brinds to enter into the deed upon 

the faith of their representations or simply because 

of their conduct in not enforcing payment of debts. 

Furthermore, it was said that they had waived their 

rights now to be considered as present creditors and 

that : .

10
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for these reasons the debts owed to them should not 

now be regarded in considering the discretion 

which I should exercise.

I may say that I have the same difficulty in 

understanding the argument which relied upon 

waiver of the section 364 notices, as that which 

Sir George Jessel M.R. expressed in the case of 

Be The Imperial Hydropathic Hotel Company ,31 ackpooJ, Limited 

(1882) 4g_L.T. 'Mew Serififs 147-:at p. 149,'when an argument that

10 a statutory notice had been waived was put to him. 

His Lordship said:-

"What that means I do not know. It may be 
withdrawn, but waiver in any other sense I 
do not understand. Of course you may 
withdraw a demand by express withdrawal, 
or you may do such acts as amount to an 
implied withdrawal. The only thing done 
was this: the demand was made in October,

20 and no further demand was made until the-following 
May. That is not waiver or withdrawal."

So here, a mere failure by "Martin Co'rpofation or by 

Jackson f s to present a petition following the non- 

compliance by the debtor with the notices in mid- 

October amounted in my opinion to no abandonment or 

waiver of any rights. In truth, a non-compliance 

with a notice given under section 364 of the Code 

creates no rights in respect of the debt whatsoever. 

30 It merely has an evidentiary effect.

'It was said that I should exercise a discretion in 

favour of the company because in truth there is, if the 

company is allowed to go about its business, a prospect 

of its realisation within a reasonable time sufficient 

to enable it to pay its debts. The -proposal, as I

db - 83/122 JUDGMENT 5/5/33
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understand it, really amounts to no more than 

allowing Mr. Ganke to act by : way of realizing 

assets instead of a liquidator's so acting. 

It is said to be important that the company be 

allowed to carry on its business. As Mr. Macintosh 

said in effect in one of his letters to Mr. Ganks, 

it is very difficult to discern what the business 

of Brinds Limited is or has been for some time.

CONTINUED NEXT PAGE
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Indeed it seems to me that;:its business, whatever 

it once was, cannot now be said to be that of a merchant 

bank. If it were allowed to continue, it seems to me 

that the only purpose of allowing it to do so would be 

that of allowing it to realise its assets as best it 

could with a view to satisfying creditors, and then 

not entirely satisfying then.

It was also said that I should have regard to the 

wishes of the opposing creditors and that, having

10 regard to what,they :say ,...!• should dismiss ; the

petition. All creditors who appeared and opposed 

the petition are companies that are associated in one 

way or another with Brinds. All of them are 

companies of which Mr. GanJce is chairman of directors. 

I think in the circumstances the approach to be taken 

is that stated in re Melbourne Carnivals Limited (Nc.l) 

£L926fi V.L.R. 283 that a winding-up order should not 

be made against the wish of a body of creditors 

representing a majority 'in value as against the

20 petitioner and and any creditors supporting unless the 

petitioner has satisfied the Court that under all the 

circumstances it would not be just or equitable that 

the wishes of the opposing majority should prevail. 

A similar approach seems to have been taken by the Court 

of Appeal in re E. & J. McRae Ltd. 1961, 1 W.L.R. 229. 

That course has, in recent times, been followed by 

this Court, notably by Sir Henry Winneke when Chief 

Justice in re Maiella Construction Co. Pty. Ltd., an

db - 83/122 203. JDUGMENT 5/5/83



In the Supreme 
Court of 
Victoria

No.157 
Reasons for 
Judgment 
dated 5th 
May 1983

(continued)

unreported decision delivered on 18th February, 1965. 

It will be evident front' the remarks I have already 

made that in my opinion it would be u1- njust and 

inequitable as against the petitioner if the 

winding up order were not made. That is to say, 

I am satisfied that a winding up by the court would be 

just and equitable.

CONTINUED NEXT PAGE
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Concurrently with the hearing of this petition, there 

has been on foot a summons by way of appeal from an 

order of Master Jacobs, made on 17th February last, 

for the appointment of the provisional liquidator. 

I was urged on behalf of Brinds to allow that appeal, 

whatever might be the result of the petition. It 

seems to me that the appeal no longer contains an 

issue which is a live issue, in view of the fact 

that I propose to order that the company be wound 

10 up. I do not therefore propose to deal with the arguments 

upon the 'Summons and I think the ri-ght thing to do is 

simply to dismiss it.

Gentlemen, having heard those very tedious, 

lengthy reasons, is there anything which you 

desire to say?

MR. HEEREY: I ask for costs, Your Honour.

HIS HONOUR: Do you want me to make a winding up order, 

for a start?

MR. HEEREYj Yes, I rather did anticipate that. 

20 HIS HONOUR: I have not yet pronounced it.

MR. HEEREY: Yes, but in anticipation of that.

HIS HONOUR: Do you need an order for costs? What do 

you need an order for costs for?

MR. HEEREY: Yes. There is some discussion of the 

appropriate order to be made in a recent English 

decision, re Bath Hampton Limited (1976).

HIS HONOUR: I am a bit disposed, Mr. Heerey, if there 

is going to be an argument about this, not to here 

it now.
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its costs in order that
(cont'd)

HIS HONOUR: Which company are you talking about?

MR. NEESHAM: The company to be wound up.

HIS HONOUR: Brinds. 10

MR. NEESHAM: That, in my submission is the trend of 

the authorities. Now, what I would be urging 

upon Your Honour, is that this particular case, 

those costs should be costs given to Mr. Ganke 

because of the inability of the company to fund 

any part of its case in consequence of the 

appointment of a provisional liquidator. He has 

had to fund it and therefore he, in by submission, 

should get the costs -

HIS HONOUR: Does not the Act provide the effect of 20 
the costs in winding up?

MR. NEESHAM: My understanding is not, Your Honour. 

What is apparent from s.366 was due to the 

preliminary -

HIS HONOUR: Where do the costs come from?

MR. NEESHAM: They come from the company.

HIS HONOUR: That does not seem to me to make sense.

MR. NEESHAM: The company is wound up - if the company 

is to be wound up - then the next step is that

12 tl-2 83/122 DISCUSSION 5/5/83
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MR. NEESHAM (Cont'd) the petitioning creditor has in the
Supreme

its costs and court of
Victoria

CONTINUED NEXT PAGE
No.157 
Reasons for 
Judgment 
dated 5th 
May 1983

(continued)

12 tl-3 83/122 207. DISCUSSION 5/5/83



in. the MB- NEESHAM CONTD: the company's assets in the winding
Supreme xcourt of UP- A*1^ tne company is unable to disburse its
Victoria . .————— costs in the same way from its assetsin the winding

No. 157 
Reasons UP •
forJudgment HIS HONOUR: Oh you are talking -.. be paid to the
dated 5th

company and the company will have them.
(cont'd) MK- NEESHAM; But in this particular case what has happened 

is that the company, in order to oppose this petition, 
has incurred very substantial legal costs - or 
rather the company has not, Mr. Ganke has. \Q 

HIS HONOUR: I have no jurisdiction to make an order
for a solicitor and client costs.

MR. NEESHAM: No but your Honour has a jurisdiction to 
maJce an order for all the costs incurred in the

*

winding up. Whether Your Honour is disposed to
is another matter but that is what I would wish to
advance to Your Honour now. There are two things that
I would be asking Your Honour to do, one is to
order that Mr. Ganke get his costs in opposing this
petition, from the company - 20

HIS HONOUR: Has he incurred any costs?
MR. NEESHAM: Yes, because he - the company has been 

unable to fund any of its -

HIS HONOUK: He has funded the whole lot of it.
MR. NEESHAM Yes, and because of the appointment of 

the official liquidator.

And the other aspect Your Honour, I would also be 
asking Your Honour for a stay of 14 days for the 
winding up, though not to prevent the present

13/djl 83.122 208 - DISCUSSION 5.5.83



MR. NEESHAM CONTD: provisional liquidator remaining In the
Supremein office during that time. court of
VictoriaHIS HONOUR: Yes. What do you say about that.
No.157MR. HEEREY: I was a little distracted, I understood Reasons for
Judgmentmy friend to say that he seeks a 14 day stay dated 5th
May 1983provided the provisional liquidator remains in
(continued)office.

MR. NEESHAM: .. provisional liquidator, merely a stay 
of 14 days .. of the one ..

HIS HONOUR: On what basis?

MR. NEESHAM: Well the only basis of that is because in the 
event that the company seeks to appeal there is a 
limited time in which to do so. Now the 14 days allows 
allows you to consider its position and then apply 
if it intends to appeal for a further stay. 
Now there is plenty of authority for the proposition 
that a litigant should not be put in a position by 
virtue of an order preceding an appeal to prevent it 
from reaping any benefit from a successful appeal. 
I make no comment^ whatever as to Your Honour's 
findings in this matter, in saying that. But if there 
is a winding up order made now, the winding up commenced 
then necessarily whatever may be the result of an appeal 
it might be pointless. Within the course of the 14 
days one would also be asking for liberty to apply 
so that in the event a notice of appeal is lodged 
that a further stay will be sought.

HIS HONOUR: Do you have any view about that Mr. Heerey?

209. 
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Supreme 
Court of 
Victoria

No.157 
Reasons 
for
Judgment 
dated 
5th May 
1983

(cont'd)

MR. HEEREY: I have got nothing to say on th.«*. question

of a stay sir. 

HIS HONOUR: What is the right thing to do,

to make an order or make it and say that it is

I think I had better do the - 

MR. NEBSHAM: Your Honour would have to make it a stay

before any basis for any appeal might - 

HIS HONOUR: Yes all right. I simpl;y have to order, do

I, that the Brinds Limited be wound up, by the court.

CONTINUED NEXT PAGH
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HIS HONOUR: I have to appoint a liquidator do I not? in the
Supreme

MR. HEEREY: Mr. Robert Walters. And the nominated Court of
Victoria

bank account YOur Honour is the Westpac Banking
No. 157

Corporation at 570 Bourke Street. Reasons for
Judgment

HIS HONOUR: Thoss three orders-— those three minutes. dated 5th
May 1983

First, that Brinds Limited be wound up by the
(continued)

Court, secondly, that Robert Arthur Walters of

the firm of *Orr i Martin Murray & Waters at

460 Bourke Street, Melbourne the appointed liquidator. 

10 And three, that the liquidator's bank account be

established at the 570 Bourke Street branch - 

MR. HEEREY: I think it is 470 - 

HIS HONOUR: 470 -

MR. HEEREY:! am sorry, 570, I am sorry. 

HIS HONOUR: That is what I had .written down, Mr. Walters

is 460 so they are not far away from one another.

570 Bourke Street Branch of the Westpac Banking

Corporation.. I will delay - defer the question of

costs. I will grant a stay of the operation of 

20 the order for fourteen days.

MR. NEESHAM: But that Your Honour is because if- the notice

of appeal is then lodged, we can ask Your Honour to

defer the stay. 

HIS HONOUR: I think I could probably do that anyway.

Is it liberty to apply, this is a court matter, this

is. not a summons . 

MR. NEESHAM: Is this Your Honour, before I arise, I

seemed to give the list of authorities upon which

I ... costs ?

30 HIS HONOUR: Yes?
211. 
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in the MR* NEESHAM: They are in re Humbar Iron Works Company
Supreme
Court"of 1866 L.R.2 Equity at p. 15, in re European Banking
Victoria ? ————— Company in the same Volume at p.521 re Gibbovins
No.157 

Reasons Radio & Electrical Limited, this was reported in
for
Judgment 1962 NZ.L.R. 353 and if .1 may so makes a convenient
dated 5th
May 1983 starting point, because it reviews the earlier

(cont'd) authorities and 

CONTINUED NEXT PAGE
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In the Supreme Court 
of Victoria_____

No.157
Reasons for Judgment 

dated 5th May 1983 (continued)

MR. NEESHAM (COnt'd): and IS. Re Ibo Investment Trust Ltd. 

.(1904) I Ch.26. Those -are the authorities to which 

I would be referring Your Honour.

M. HEEREY: The authority I have mentio
ned to Your Honour 

was Re Bathhamtaton (1976) Vol.1 W.L.R. at p.168. 

And if I could just tender a draft tha
t I have had 

prepared, Your Honour, I say nothing to it now at 

the moment, but it simply sets out two
 a-lternatives 

which we would be seeking - alternativ
e A would 

10 be our first contention, alternatively
 B.

HIS HONOUR: I will simply expect you to argue the qu
estion 

of costs at some future date which can
 be arranged 

with my associate. I will not be available for the 

next fortnight.

CASE ADJOURNED SINE DIE AT 5.13 P.
M.
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In the 
Supreme 
Court of 
Victoria

No.158 
The
Judgment 
as entered 
dated 5th 
May 1983

No. 158

THE JUDGMENT AS ENTERED 
dated 5th May 1983

BEFORE THE HONOURABLE MR. JUSTICE TADGELL 

THURSDAY THE 5TH DAY OF MAY, 1983

UPON THE PETITION of Offshore Oil N.L. of 167 Phillip Street, 

Sydney in the State of New South Wales, a creditor of the above-named 

Company, Brinds Limited preferred unto the Court on the 17th day of 

February, 1983 and coming on for hearing before the Court on 

Thursday the 7th day of April, 1983, and UPON HEARING Mr. Shaw, one 

of Her Majesty's Counsel and Mr. Heerey of Counsel for the 

Petitioner and for Jackson, Graham, Moore and Partners of 25 

Bligh Street, Sydney, and for Mercantile Mutual Life Insurance 

Company Limited of 117 Pitt Street, Sydney and for Martin Corporation 

of 2 Castlereagh Street, Sydney in the State of New South Wales 

all claiming to be supporting creditors of the abovenamed company and 

UPON HEARING Mr. Sher, one of Her Majesty's Counsel and Mr. Neesham 

of Counsel for the Company and UPON READING the said Petition, an 

Affidavit of KENNETH GEORGE WILSHIRE sworn the 16th day of February 

(re-sworn the llth day of April), 1983 verifying the said Petition, 

the Affidavit of Service of BARRY BERNARD MOSHEL sworn the 23rd day 

of March, 1983 and the several exhibits thereto and all filed 

herein on behalf of the Petitioner and the Certificate of Master 

Gawne dated the 23rd day of March, 1983 and the further Affidavits 

of ALEXANDER ROBERT MACKAY MACINTOSH sworn the 14th day of February 

(re-sworn the llth day of April) and the llth day of April, 1983 

BRUCE GORDON JACKSON sworn the 16th day of February (re-sworn the 

llth day of April), the 2nd day of March, the 16th day of March 

and the 6th day of April, 1983 STEPHEN ROBERT ANSTICE sworn the 

16th day of February (re-sworn the llth day of April) and the 16th 

day of March, 1983, ALLAN EDWARD MERVYN QEDDES sworn the 16th day of

214.
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In the Supreme Court 
of Victoria______

No.158
The Judgment as entered 
dated 5th May 1983 (cont'd)

February (re-sworn the llth day of April), and the 6th day of April 

1983, KENNETH GEORGE WILSHIRE sworn the 16th day of February (re-sworn 

the llth day of April), 1983 GEOFFREY JOHN GILBERT sworn the 16th 

day of February (re-sworn the llth day of April), 1983, THOMAS ERIC 

ATKINSON sworn the 16th day of February (re-sworn the llth day of 

April), 1983, PETER JOHN O'CALLAGHAN sworn the 3rd day of November, 

1982, and the 12th day of April, 1983, DAVID ALEXANDER CRAWFORD sworn 

the 17th day of March and the 30th day of March,1983, TIMOTHY GLEN 

WHITFIELD sworn the 2nd day of March, 1983, JAMES WILLIAM ANTONY HIGGINS 

10 two sworn the 23rd day of March, and one sworn the 31st day of 

March, 1983, CHARLES ANTHONY CANDLIN FEAR sworn the 17th day of 

February (re-sworn the llth day of April), the 30th day of March, 

and the 7th day of April, 1983, JILLIAN MARY ARNOTT sworn the 6th 

day of April, 1983, JANETTE TtiERESE FLYNN sworn the 16th day of 

February (re-sworn the 8th day of April), 1983, and the several 

Exhibits thereto and all filed herein on behalf of the Petitioner 

and the further Affidavits of BORIS ANDREW GANKE sworn the 14th 

day of March, the 17th day of March, the 7th day of April, the llth 

day of April and the 26th day of April, 1983 MARTIN ANTHONY TOSIO 

20 sworn the 14th day of March, the 30th day of March and the 27th 

day of April, 1983, HARVEY GORDON SCOTT sworn the 15th day of 

March, 1983, LENKA PAULER sworn the 15th day of March and the 16th. 

day of March, 1983, JAMES.BALFOUR KIPPIST sworn the loth day of 

March, 1983, MALCOLM ALEC BURNE sworn the 23rd day of March, 1983, 

KEVIN JOHN LEEK sworn the 24th day of March, 1983, and the several 

Exhibits thereto and all filed therein on behalf of the Company.

THIS COURT DOTH ORDER :

1. THAT the appeal of the said BORIS ANDREW GANKE against the Order

of Master Jacobs made the 17th day of February, 1983 appointing 

30 the said DAVID ALEXANDER CRAWFORD as provisional liquidator of

the Company be dismissed.
215.



in the supreme 2. THAT the further argument on the question of costs of this appeal
Court of
victoria be adjourned sine die.

No.158 
The
judgment 
as entered
dated 5th BY THE COURT 
May 1983

(continued)

ENTERED the 3rd day of June, 1983.

216.



No. 158a In the 
ORDER OF MR JUSTICE TADGELL Supreme 
dated 5th May 1983 Court of

Victoria

\To.l58a 
BEFORE THE HONOURABLE MR. JUSTICE TADGELL Order of

Mr Justice 
THURSDAY THE 5TH DAY OF MAY, 1983 Tadgell

dated 5th 
May 1983

UPON THE PETITION of Offshore Oil NL of 167 Phi Hip Street, 

Sydney in the State of New South Wales, a creditor of the 

abovenamed Company, Brinds Limited preferred unto the Court on 

the 17th day of February, 1983 and coming on for hearing before 

the Court on Thursday the 7th day of April, 1983 and UPON HEARING 

Mr. Shaw one of Her Majesty's Counsel and Mr. Heerey of Counsel 

for the Petitioner and for Jackson, Graham Moore and Partners of 

25 Bligh Street Sydney and for Mercantile Mutual Life Insurance 

Company Limited of 117 Pitt Street, Sydney and for Martin

10 Corporation of 2 Castlereagh Street, Sydney in the State of New

South Wales all claiming to be supporting creditors of the abovenamed 

company and UPON HEARING Mr. Sher, one of Her Majesty's Counsel 

and Mr. Neesham of Counsel for the Company and UPON READING the 

said Petition, the two Affidavits of KENNETH GEORGE WILSHIRE 

sworn the 16th day of February (re-sworn the llth day of April), 

1983, the Affidavit of Service of BARRY BERNARD MOSHEL sworn 

the 23rd day of March, 1983 and the several Exhibits thereto and 

all filed herein on behalf of the Petitioner and the Certificate 

of Master Gawne dated the 23rd day of March, 1983 and the further

20 Affidavits of ALEXANDER ROBERT MACKAY MACINTOSH sworn the 14th 

day of February (re-sworn the llth day of April) and the llth 

day of April, 1983 BRUCE GORDON JACKSON sworn the 16th day of 

February (re-sworn the .llth day of April), the 2nd day of March, 

the 16th day of March and the 6th day of April, 1983, STEPHEN 

ROBERT ANSTICE sworn the 16th day of February, 1983 (re-sworn 

the 11th day of April, 1983) and the 16th day of March, 1983, 

ALAN EDWARD MERVYN GEDDES sworn the 16th day of February (re-

21".



In the 
Supreme 
Court of 
Victoria

No.lSSa 
Order of 
Mr Justice 
Tadgell 
dated 5th 
May 1983

(cont'd)

sworn the 11th day of April), and the 6th day of April, 1983, 

GEOFFREY JOHN GILBERT sworn the 16th day of February (re-sworn 

the llth day of April), 1983 THOMAS ERIC ATKINSON sworn the 16th 

day of February (re-sworn the llth day of April), 1983, PETER 

JOHN O'CALLAGHAN sworn the 3rd day of November, 1982, and the 

12th day of April, 1983, DAVID ALEXANDER CRAWFORD sworn the 17th 

day of March and the 30th day of March,1983, TIMOTHY JOHN WHITFIELD 

sworn the 2nd day of March, 1983, JAMES WILLIAM ANTONY HIGGINS 

two sworn the 23rd day of March, and his further Affidavit 

sworn the 31st day of March, 1983 CHARLES ANTHONY CANDLIN FEAR
%

sworn the 17th day of February (re-sworn the llth day of April), 

the 30th day of March, and the 7th day of April, 1983, JULIAN 

MARY ARNOTT sworn the 6th day of April, 1983, JANETTE THERESE FLYNN 

sworn the 16th day of February (re-sworn the 8th day of April), 

1983, and the several Exhibits thereto and all filed herein on 

behalf of the Petitioner and the further Affidavits of BORIS 

ANDREW GANKE sworn the 14th day of March, the 17th day of March, 

the 7th day of April, the llth day of April and the 26th day of 

April, 1983, MARTIN ANTHONY TOSIO sworn the 14th day of March, 

the 30th day of March and the 27th day of April', 1983, HARVEY 

GORDON SCOTT sworn the 15th day of March, 1983, LENKA PAULER 

sworn the 15th day of March and the 16th day of March, 1983, 

JAMES BALFQUR KIPPIST sworn the 16th day of March, 1983, 

MALCOLM ALEC BURNE sworn the 23rd day of March,1983, KEVIN JOHN 

LEEK sworn the 24th day of March, 1983, and the several Exhibits 

thereto and all filed therein on behalf of the Company. 

THIS COURT DOTH ORDER : 

1. That the abovenamed Company Brinds Limited be wound up

by the Court under the provisions of the Companies

(Victoria) Code ,, Q
4 lO .
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2. That Robert Arthur Waters of 460 Bourke Street, Melbourne 

be appointed liquidator for the purpose of the said 

winding up.

3. That the bank in which the liquidator is to open a 

trust account be the Westpac Banking Corporation at 

570 Bourke Street, Melbourne.

4. That the hearing be adjourned sine die for further 

argument on the question of costs.

5. That the operation of the Order be stayed for fourteen 

days.

6. That liberty to apply to all parties be reserved.

In the 
Supreme 
Court ox.' 
Victoria

No.lSSa 
Order of 
Mr. Justice 
Tadgell 
dated 5th 
May 1983

(continued)

Entered the 2nd day of June, 1983.
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In the 
Full Court

No.159 
Notice of 
Appeal 
dated 18th 
May 1983

No. 159 

NOTICE OF APPEAL

TAKE NOTICE that the abovenamed Appellants intend to appeal to 

the Full Court of the Supreme Court of Victoria on the First 

day of Sittings of such Full Court to be held in Melbourne, which 

is available under the Rules of the Supreme Court, or so soon 

thereafter as Counsel can be heard against the Judgment and Order 

of His Honour Mr. Justice Tadgell made the 5th day of May, 

1983 WHEREBY IT WAS ADJUDGED AND ORDERED upon the petition of 

Offshore Oil N.L. (supported by the abovenamed Respondents) that 

Brinds Limited be wound up and FURTHER TAKE NOTICE that the 

Appellants (who opposed the said petition) will on the hearing 

of the Appeal move that the said Order that Brinds Limited be 

wound up, be set aside and that the Respondents pay the costs 

of their Appeal and FURTHER TAKE NOTICE that the grounds on 

which the Full Court will be so moved are as follows:-

1. That in finding that Offshore Oil N.L. had standing to 

present a petition to wind up Brinds Limited the learned 

Judge was wrong in law.

2. That the learned Judge's finding that Brinds Limited was 

unable to pay its debts was against the evidence and the 

weight of the evidence.

3. That the learned Judge failed to consider all the 

circumstances of the case relevant to the question 

whether Brinds Limited should be wound up.

4. That the learned Judge in ordering that Brinds Limited

be wound up wrongly exercised his discretion.

And FURTHER TAKE NOTICE that on the said day the Appellants Brinds 

Limited and Boris Andrew Ganke intend to seek leave to Appeal

10
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to the Full Court against the Judgment of His Honour made the 5th 

day of May aforesaid WHEREBY IT WAS .ADJUDGED that no decision 

should be made by him in respect of the Appeal by them, the said. 

Brinds Limited and Boris Andrew Ganke, against the Order of 

Master Jacobs made the 17th day of February, 1983 whereby 

DAVID ALEXANDER CRAWFORD was appointed provisional liquidator 

of Brinds Limited and FURTHER TAKE NOTICE that the said Brinds 

Limited and Boris Andrew Ganke will if leave is granted move 

that the appointment of the said provisional liquidator be 

set aside and that the Respondent Offshore Oil repay the costs 

of the said Appeal and of the Appeal by the said Brinds Limited 

and Boris Andrew Ganke to the Full Court. 

And FURTHER TAKE NOTICE that the ground upon which the Full 

Court will be so moved are as follows:-

1. That in declining to decide the Appeal of Brinds Limited 

and Boris Andrew Ganke against the appointment of a 

provisional liquidator the learned Judge was wrong in law.

2. That in failing to allow the Appeal of Brinds Limited and 

Boris Andrew Ganke against the appointment of a provisional 

liquidator the learned Judge was wrong in law.

3. That the learned Judge wrongly exercised his discretion 

in declining to decide the Appeal of Brinds Limited and 

Boris Andrew Ganke against the appointment of a provisional 

liquidator.

And FURTHER TAKE NOTICE that the Appellants will seek leave to

add to these grunds of Appeal when a transcript of the learned

Judge's reasons for Judgment is available.

In the
Full
Court

No.159 
Notice 
of Appeal 
dated 
May 1983

(cont'd)

Dated the 18th day of May,1983.
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10

No. 160

ORDER OF HIS HONOUR MR JUSTICE BEACH 
(IN CHAMBERS)

BEFORE THE HONOURABLE MR. JUSTICE BEACH (IN CHAMBERS) 

FRIDAY, THE 20TH DAY OF MAY, 1983

UPON APPLICATION made thi s day by summons dated the 19th day of 

May, 1983 and UPON HEARING Mr. D. Graham, one of Her Majesty's Counsel 

and Mr. T.A. Neesham of Counsel for the Company and the other 

Appellants named in the said summons and Mr. P. C. Heerey of Counsel 

for the Petitioner and the other Respondents named in the said 

summons I DO ORDER:-

1. That the operation of the order made by the Honourable Mr. Justice 

Tadgell on 5th May, 1983 be stayed until the Appellants' appeal 

instituted by Notice dated 18th May, 1983 is -

(a) heard and determined;

(b) abandoned; or

(c) deemed to be abandoned by the operation of Order 58

Rule 9 of the Rules of the Supreme Court; 

(whichever shall first occur).

2. That the time provided by Order 58 Rule 9(a) be extended from 

7 days'to 14 days.

3. That if the Company by its Directors and Secretary fail to

comply with the provisions of section 375 of the Companies (Victoria)

Code within 21 days of this date, the Petitioner shall be at

liberty to apply to set aside the stay hereby granted. 20

4. That the costs of all parties of this Application be in the Appeal.

AND I CERTIFY that this was a matter proper for the attendance 

of Counsel at Chambers.
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