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This is an appeal from an order of the Court of
Appeal of Singapore (Wee Chong Jin C.J., Chua and
Thean JJ.) dated 6th November 1985 allowing with
costs an appeal from an order of the High Court of
Singapore (Lai Kew Chai J.) dated 16th May 1984.

The material facts, as set out in the judgment of
the Court of Appeal, are these. The respondents are
dealers in commodities, including palm oil. By two
agreements dated 30th January and 15th February 1980
they agreed to sell to Bakrie and Brothers
(Singapore) Pte. Ltd. ("Bakrie") 3,000 metric tonnes
and 2,000 metric tomnnes of crude palm oil in bulk
unbleached at the prices of US$627 and US$670 per
metric tonne respectively. It was a term of both
agreements that payment for the palm oil was to be
made by means of a transferable irrevocable sight
letter of credit to be opened in favour of the
respondents, the opening of which was to be advised
through the Bank of Canton Ltd. {('"Bank of Canton™).
In order to fulfil and perform the two agreements
made by them with Bakrie, the respondents entered




2

into two agreements with Ban Lee 0il Mill Company
(Singapore) Pte. Ltd. ('"Ban Lee") for the purchase
from Ban Lee of two corresponding quantities of crude
palm o0il in bulk of the same quality at the lower
prices of US$601 and US$645 per metric tonne
respectively. Similarly under these two agreements
payment was to be made by an irrevocable sight letter
of credit to be opened in favour of Ban Lee.

On 20th February 1980 the respondents were advised
by Bank of Canton that a transferable irrevocable
sight letter of credit No. SIN/042/80 dated 19th
February 1980 for US$3,315,050 ("the 1letter of
credit") had been opened by the appellants in favour
of the respondents for the account of Bakrie. At
first the letter of «credit was found to be
unacceptable as it was not in accordance with the
agreements made between the respondents and Bakrie.
However, subsequently multiple amendments were made
to the letter of «credit as required by the
respondents., The respondents then requested the
appellants to transfer part of the letter of credit
to Ban Lee, but the appellants suggested that the
transfer should be effected by Bank of Canton who
were the respondents' bankers. Bank of Canton
declined to effect the transfer on the ground, inter
alia, that the letter of credit was badly drafted and
also that they were merely the advising bank without
any engagement on their part. The respondents there-
fore reverted to their request to the appellants for
the transfer but the appellants persisted in their
refusal to effect it. In the result the respondents
failed to perform their obligations under the
agreements made with Ban Lee, and were sued by Ban
Lee for damages for breach of contract and judgment
was entered against the respondents for damages to be
assessed. In the mwmeanwhile Bakrie had become
insolvent and went into liquidation.

On 8th December 1982 the respondents commenced an
action against the appellants in the High Court,
claiming damages for breach of contract arising from
the 1issuing and opening by the appellants of the
letter of <credit and a declaration that the
respondents were entitled to be indemnified by the
appellants in respect of the amount which might be
awarded to Ban Lee, whether by way of damages,
interest or costs, together with the respondents'
costs of defending the action instituted by Ban Lee.
The claim was resisted by the appellants who
contended that they were not under any obligation to
effect the transfer of the letter of credit as
requested by the respondents.

Lai Kew Chai J. sitting in the High Court dismissed
the respondents' action with costs, but the Court of
Appeal unanimously reversed his decision and gave
judgment for the respondents on their claim.




The letter of credit 1issued by the appellants
began:-

"We hereby establish divisible and transferable
irrevocable letter of credit ... in favour of
Lariza (S) Private Ltd. ... on account of Bakrie
and Brothers (Singapore) Pte. Ltd. ... for
Us$3,315,050.00 ..."

The letter of credit ended:-

"We hereby agree with drawers, endorsers and bona
fide holders of drafts drawn wunder and 1in
compliance with the terms of this credit that the
same shall be duly honoured on due presentation.
This credit is subject to Uniform Customs and
Practice for Documentary Credit (1974 Revision)
International Chamber of Commerce Publication No.
290."

The Uniform Customs and Practice for Documentary
Credits (1974 Revision) ("the UCP"), so incorporated
into the letter of credit, provide so far as
material:-

"General provisions and definitions

(a) These provisions are definitions and the
following articles apply to all documentary
credits and are binding wupon all parties
thereto unless otherwise expressly agreed.

(b) For the purposes of such provisions,
definitions and articles the expressions
'"documentary credit(s)' and ‘'credit(s)' wused
therein mean any arrangement, however named
or described, whereby a bank (the 1issuing
bank) acting at the request and in accordance
with the instructions of a customer (the
applicant for the credit),

(i) 1is to make payment to or to the order of
a third party (the beneficiary), or is
to pay, accept or mnegotiate bills of
exchange (drafts) drawn by the
beneficiary, or

(ii) authorizes such payments to be made, or
such drafts to be paid, accepted or
negotiated by another bank,

against stipulated documents, provided that

the terms and conditions of the credit are
complied with. ...

(c)
(d) ...
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(e) ... A bank is authorised to pay or accept
under a credit by  Dbeing specifically
nominated in the credit.

A bank is authorised to negotiate under a

credit either

(i) by being specifically nominated in the
credit, or

(i1) by the credit being freely negotiable by
any bank.

(£) ...

E. Transfer

Article 46

(a) A transferable credit is a credit under which

the beneficiary has the right to give
instructions to the bank called wupon to
effect payment or acceptance or to any bank
entitled to effect negotiation to make the
credit available in whole or in part to one
or more third parties (second beneficiaries).

(b) The bank requested to effect the ¢transfer,

(c)
(d)

(e)
(f)

whether it has confirmed the credit or not,
shall be under no obligation to effect such
transfer except to the extent and 1in the
manner expressly consented to by such bank,
and until such bank's charges in respect of
transfer are paid.

A credit can be transferred only if it is
expressly designated as 'transferable' by the
issuing bank ...

The first ©beneficiary has the right to
substitute his own invoices for those of the
second beneficiary, for amounts not in excess
of the original amount stipulated 1in the
credit and for the original unit prices if
stipulated in the credit, and wupon such
substitution of invoices the first
beneficiary can draw under the credit for the
difference, if any, between his invoices and
the second beneficiary's invoices. When a
credit has been transferred and the first
beneficiary 1is to supply his own invoices in
exchange for the second beneficiary's
invoices but fails to do so on first demand,
the paying, accepting or negotiating bank has
the right to deliver to the issuing bank the
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documents received under the credit,
including the second beneficiary's 1invoices,
without further responsibility to the first
beneficiary.

(g) ..."

Lai Kew Chai J. gave judgment on 16th May 1984.
After reciting the facts he said:-

In my judgment, the Plaintiffs have no cause of
action against the Defendants as the 1issuing
bankers of the letter of credit. A transfer of
the letter of credit, as must be well known,
involves a new contract between a bank and the
intended transferee of the letter of credit. A
separate letter of credit in favour of the
transferee has to be 1issued. No contractual
commitment on the part of the Defendants having
been made, the Plaintiffs should have made their
own contractual arrangements with their own
bankers, usually the notifying bank, such as the
Bank of Canton. An issuing bank of the letter of
credit has no obligation whatsocever to enter into
a new contract with an intended transferee. The
Defendants as the 1issuing bank only had the
obligation to pay against conforming documents
which were never tendered."

For the reasons there given, the judge dismissed the
claim of the plaintiffs (the respondents in this
appeal) with costs. It 1s to be observed that the
judge reached his conclusion without any expert
evidence of relevant banking practice having been
adduced before him, It is further to be observed
that he did not anywhere in his judgment make any
express reference to the UCP.

The judgment of the Court of Appeal was delivered
by Thean J. on 6th November 1985. He began by
saying:-

"This appeal turns on the true construction of
paragraphs (a) and (b) of Article 46 of the
Uniform Customs and Practice for Documentary
Credits (1974 Revision)."

Then, after reciting the facts in the manner set out
earlier and referring to the decision of Lai Kew Chai
J. in the High Court, Thean J. continued:-

"It is not in dispute that upon the opening of the
letter of credit there arose a contract between
the Appellants and the Respondents whereby the
Respondents were obliged to pay to the Appellants
drafts drawn under the letter of credit upon the
latter tendering the requisite documents in
conformity with the terms thereof. The 1issue
between the parties is whether, as the letter of
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credit 1s expressly designated as transferable,
the Respondents were obliged to effect the
transfer of the credit as requested by the
Appellants. Nowadays, almost invariably, all
letters of credit issued by banks are expressed
to be subject to the Uniform Customs and Practice
for Documentary Credits (1974 Revision) of the
International Chamber of Commerce ("the Uniform
Customs"), and the letter of credit in the
instant case is no exception. The question of
transfer of credit is governed by Article 46 of
the Uniform Customs ..."

Thean J. then proceeded to set out the provisions
of paragraphs (a), (b), (d) and (e) (but not (f)) of
Article 46. Having done so he went on:-

"It 1is abundantly clear that paragraph (a) of
Article 46 confers a right on a beneficiary of a
transferable irrevocable letter of credit, such
as the Appellants, to request 'the bank called
upon to effect payment or acceptance' or ‘'any
bank entitled to effect negotiation of the letter
of credit' to transfer the credit in whole or in
part to one or more third parties nominated by
the beneficiary. As a corollary, there arises
from this provision an obligation on the part of
the bank so requested to effect the transfer.
The Respondents are the 1issuing bank of the
letter of credit and are a bank 'called upon to
effect payment or acceptance', and they had been
requested by the Appellants to effect a transfer
of the letter of credit in part to Ban Lee. On
the basis of paragraph (a) alone the Respondents
would be obliged to effect the transfer.
However, the Respondents rely on paragraph (b) of
Article 46 and contend that they are under no
obligation to comply with the Appellants'
request, as paragraph (b) says that 'the bank
requested, whether it has confirmed the credit or
not, shall be under no obligation to effect the
transfer except to the extent or in the manner
expressly consented to by such bank and until
such bank's charges in respect of the transfer
are paid'. This argument, in our judgment, 1is
unsustainable. Paragraph (b) by its express
terms does not absolve the bank in all
circumstances from the obligation to effect a
transfer; the bank 1is obliged to effect a
transfer where it has consented to do so. 1In the
instant case, the Respondents had issued an
irrevocable letter of credit and had designated
it as transferable; that being so it must be
taken to have consented to a transfer of the
letter of credit in accordance with the terms
thereof. If it has not so consented, then it
should not have designated the letter of credit
as transferable. It makes no commercial sense
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for a bank to have opened an irrevocable letter
of credit in favour of a Dbeneficiary and
designated it as transferable and thereafter,
while the letter of credit remains in force, to
say to the beneficiary, when requested to effect
the transfer thereof, that it is not obliged to
effect the transfer because 1t has not consented
to do so."

On these grounds the Court of Appeal allowed the
appeal, set aside the judgment of the High Court and
made an order in terms of a draft order as agreed
between the parties. The main effect of that order
was to award to the appellants in the Court of Appeal
(the respondents here) the damages and indemnity
which they had claimed.

Before the Board two contentions were advanced on
behalf of the appellants. The first contention was
that, on the true construction of Article 46 of the
UCP, they did not contemplate, and were not concerned
with, the transfer of a credit by the issuing bank.
They only contemplated, and were only concerned with,
the transfer of a credit by other banks, such as the
confirming bank (if any), the advising bank or any
other bank authorised and willing to pay, accept or
negotiate under the letter of credit. It followed
that the respondents were not entitled under Article
46 to require the appellants to transfer the credit
at all. This contention necessarily involved the
proposition that neither the expression ''the bank
called upon to effect payment or acceptance'" in
paragraph (a) of Article 46, nor the expression '"the
bank requested to effect the transfer" in paragraph
(b), 1included the 1issuing bank. The second
contention was that, 1f the first contention was
wrong, and both the expressions referred to included
the issuing bank, then that bank, like any other, was
by virtue of paragraph (b) under no obligation to
effect a transfer except to the extent and in the
manner expressly consented to by it. 1In the present
case the appellants had not expressly consented to
either the extent or the manner of the particular
transfer requested by the respondents; further the
appellants could not be taken, simply by designating
the letter of credit issued by them as transferable,
to have given such consent in advance, as held by the
Court of Appeal.

The appellants' first contention appears to have
been accepted by Lai Kew Chew J. in the High Court,
although, as mentioned earlier, he made no express
reference to the UCP in his judgment. The Court of
Appeal on the other hand appears to have proceeded on
the basis, without any discussion of the question,
that the first contention was wrong, and that both
the expression 'the bank called wupon to effect
payment or acceptance'" in paragraph (a) of Article
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46, and the expression ''the bank requested to effect
the transfer" in paragraph (b), included the issuing
bank.

In their Lordships' wview, support for the
appellants' first contention is to be found in the
terms of paragraphs (b) and (f) of Article 46. 1In
paragraph (b) the expression ''the bank requested to
effect the transfer" is followed by the expression
"whether it has confirmed the credit or not'". It is
arguable from this that the banks included in the

expression ''the Dbank requested to effect the
transfer" are banks which are capable of being
confirming banks and no others. This would

necessarily exclude the issuing bank. In paragraph
(f) of Article 46 the procedures specified can only
apply in a case where the 1issuing bank on the one
hand, and the paying, accepting or mnegotiating bank
on the other hand, are different banks. From this
also it is arguable that a transfer by the issuing
bank 1s not contemplated.

However, while these points in support of the
appellants' first contention can legitimately be
made, their Lordships consider that it would be
unsafe for them to form a concluded opinion in favour
of such contention without the assistance of expert
evidence on relevant banking practice. As their
Lordships indicated earlier, no such evidence was
adduced before the trial judge. In these
circumstances their Lordships consider that the best
course for them to take 1is to assume, without
deciding, that the appellants' first contention
fails, and to examine their second contention on that
assumption. For that purpose it is necessary to
treat both the expression 'the bank called on to
effect payment" in paragraph (a) of Article 46, and
the expression '"the bank requested to effect the
transfer" in paragraph (b), as including the issuing
bank.

The appellants' second contention  raises a
difficult question of comnstruction of paragraphs (a)
and (b) of Article 46 by reason of the apparent
conflict between them. Paragraph (a), by its express
terms, confers on the beneficiary  under a
transferable letter of credit a right to instruct
either the bank called upon to effect payment or
acceptance, or any  bank entitled to effect
negotiation, to make the credit available in whole or
in part to one or more third parties, described as
second beneficiaries. If paragraph (a) stood alone
it might be expected that the right of the
beneficiary to instruct a bank to effect a transfer
would carry with it, by implication, a right to
compliance by the bank with the 1instruction.
Paragraph (a), however, does not stand alone, but is
followed immediately by paragraph (b), in conjunction
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with which it has to be read. Paragraph (b)
provides, 1n the clearest possible way, that, where a
bank is requested to effect a transfer, it is under
no obligation to do so '"except to the extent and 1in
the manner expressly consented to by such bank". 1In
their Lordships' view, these words mnegative what
might otherwise be implied in paragraph (a) if it
stood alone.

The Court of Appeal appears to have accepted that
the consent referred to in paragraph (b) was in all
cases necessary before a bank requested to effect a
transfer became obliged to do so. They held,
however, that where the request to transfer was made
to the issuing bank, that bank must, by reason of its
having designated the credit as transferable, be
taken to have consented in advance to such request.
With great respect to the Court of Appeal, their
Lordships are unable to agree with this construction
of paragraph (a) and (b) for the following reasons.
The request contemplated by paragraph (b) 1is a
request to transfer the credit to a particular extent
and in a particular manner. The consent contemplated
by paragraph (b) is a consent to effect the transfer
to that particular extent and in that particular
manner. Such a consent cannot be given in blanket
form in advance, so as to apply to any request for
transfer which may subsequently be made, whatever its
extent or manner may be. It has to be an express
consent made after the request and it has to cover
both the extent and the manner of the transfer
requested.

The Court of Appeal was concerned that, unless the
beneficiary had not only a right to instruct the
issuing bank to effect a transfer, but also a right
to have his instructions complied with, the whole
purpose of his having a transferable letter of credit
could readily be defeated. That may be so, although,
without expert evidence on the relevant banking
practice, it is not ©possible to estimate the
likelihood of this happening at all frequently.
Whatever the commercial difficulties may be, however,
their Lordships have no doubt that the construction
put upon paragraphs (a) and (b) of Article 46 by the
Court of Appeal, cannot be supported. Their
Lordships accordingly accept the appellants' second
contention.

For the reasons which their Lordships have given
the appeal will be allowed, the order of the Court of
Appeal dated 6th November 1985 will be set aside and
the order of the High Court dated 16th May 1984 will
be restored. The respondents rmust pay the
appellants' costs of the appeal to the Board and in
the Court of Appeal.













